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CORRIGENDA, VOLUME XXXVI 


.Pd-V — af er Lr'e^-ah insert GooueVi ^(-ajciCf.urv J*Vtdk 

v k- u*c ‘.ppeutiC 

Faffs 27 e tefcrencs So (2) for IS rend 23 

<2 shortrote line *7, for certiorari ivai corfioran. 
n 93 „ i, 9,/w 5/iotcomnfcer 5aAoa \\ jJAeaneedeeii 

read SXecrtmber 5a/ oo \ Bhoaaneedcen 
„ 101 , footnote, rejerence bo (1) jor 189^ read 1S59. 

„ 125, line 29, delete m 
„ 145, shorinote, Im« 10, jor 396 read 397 


„ 147,/ooino/e, 

reference bo (1 ),jor S96 rend 397 

„ 150 „ 

„ No a), for (1900) rend (1003) 

o 

o 

CM 

„ bo (l),/or22,8C read, b c, 22 

„ 219 „ 

„ No (6),/orG read Or 

„ 228 „ 

„ No (l),a/fer(1873) m<erf 11 

„ 239 „ 

for (1881) read (18^0) 

„ 246 „ 

reference No (4), for lo4 read 354 

, 257 „ 

„ * No (8), for (I860) read (tb70) 

„ 259 „ 

„ No (d), for (1859) ree*(l*58) 


2G1, ?tne 7 ,for Naniappa v Naniappa ttai barjapya v Aan- 
jappa 

263 „ 29, for Ramcndra read Ramendra 
,, footnote, reference bo (1 2 ), for 890 read 300 
267 „ „ bo (1), delete 161 at p 

2(38 A r o (3), delete at F 

280 ' „ A. (!) .f°rO S39 ["‘* ( ' 809 ,- 

293 „ Transpose reference Nos l 6 ) 8n 

308, hcadnote, line Z, fir Z40 read <° J 

321 „ , 1, 20S.'" 1 ’' 


1 "00 203, £nb. 


„ 378, shorlnote, Im« 0,/or 23 «■£ 

„ 381, line 1, insert from after no Barit v j , , 

„ 42o, lw 3 1,/or Sarlle A<nia ” , p 09 ) „a d (190J ” 
„ 430, footnote, reference to < , 

„ 049, hne 30, snserl or after 





CORRIGENDA, VOLUME XXXVII 


Paud 


» 


85, shortnote, hue 1 , for VII recA VlII 
156, head not o „ 2 ,, v* „ cm 

187, shortnote, last but tie eighth line, for Cth February 
21st January 

n shortnote, last but the sixth hnr,/r>r 18th January 
6th February 

200, hcadnote, line 2 ,fur interpellation read interpret"* 
n „ 3 „ disposition „ dispositions 

205, 1 st line lut the ecu nth, for and in read and on 
206, lino 14 for Lekkmanx re id Lekkamani 
211, line 23, /or I Prakasjim read T Prakasam 
214, lino 11,/or Parle read Erie 

236, hcadnote, lino 1, tusc^t a dash (— ) before Jur*** 
276, shortnote, lino 11, for hould read should 

278, last hue of the reports, for regards lead regard 

279, line 2, insert to hold before “ that." 

281, shortnoto, line 5, for acquiesces read acquiesced 
310, beadnote, hue 2, end, delete coramo (,) 

324, shortnote, line 4 ,/or l read its 
320, marginal note, Jvr Anakiramayya read Ja*>aki . 
3o5, at the end of hue 3 pruiUd m brevier, 
iullstop 

359, line 27, for o read of 

430, line 21, for Patik read Patti 

443, beadnote, line 5, for it read them 

483, shortnote, line 4, for eavmg read leaving 

tg} marginal note, delete Saoabiva Ayyar, J 


539, delete the quotation marks (“ ”) about the first 
graphs 
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1914 


ABATEMENT OF SUIT — Hindu Laic — Beternoner'e suit (o let aside an aliena- 
tion by indoie i hethtr eurtivei to hie legal repeetntativis ] A suit by a 
reversioner to declare that a deed of relioqmsbment eiecnted by a widow is 


- China Veerayya v Lakthmmarasamma 


(1914) I L R , 37 Mad , 400 


ACQUITTAL, finding of, power of High Court to alter, info conuic(»o« and enhance 
tenltnee tnBivuton —Bee Cbiminai Procedure Code (Act V or 1898). *s 
423 and 439 

' ACTIONABLE CLAIM,’ purchase of by a pleader —Set Legal Practitioner* 


Act (XVIII < 
ACTS! 

1859 

VIII 

1860-XLV 
18C3— XX 
186-» -II 
1865— VII 

• VIII 

1870— VII 
1872—1 
IX 

1874 — III 

1875— IX 
1877-1 
Ill 

1879— XVIII 

1880— XII 

1881— V 

1882— IV 

V 

XIV t 

1881— V 
1887— IX 
1890— VIII 
1895 — III 

1898— V 

1899— 11 

1901— VI 

1902- 1 
1005— HI 

1908- 1 

y 

IX 

1909— III 

3 


» 1879) 

See Government of India Act 
S ee Civil Pbocedcbp Code 
See Indian Penal Code. 

See Religious Endowments Act 

See (Madras) Revenue Recovery Act 

See (Madras) Irrigation Cess Act 

Set Madras Rent Recoveby Act 

See Coubt Fees Act 

S/e Evidence act 

firs Contbact Act 

Bee Mabbied Women’s Property Act 
Bee Indian Majority Act 
See Specific Reiiip Act 
fies (Indian) Registration Act 
8ee Legal Practitioners Act 
See Eh axis’ Act 

See Probate and Administration Act 
8m Transfer of Property Act 
Bee (Madras) Forest’s Act 
Bee Civil Procidobe Code 
fire (Madras) Local Boards Act. 

Bee Provincial Small Cause Courts Act 

See Guardians and Wards Act 

See (Madras) Hereditary Village Offices Act 

Set Criminal Procedure Code 

fir* Stamp Act 

firs Assam Labour and Emigration Act 
firs (M adr«) Court of Waids Ait 
firs (Madras) Land Ercioacbmxkt Act 
firr (Madras) estates Land Act 
firs Civil Procedure Code 
firs Limitation Act 
firs (Indian) Insolvency Act 
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ADJUDICATION, petition Jor, what to contain —Set Indian Insolvenct Act (HI 
d* 15*09), sic 9 (d) (m) 

ADMISSIBILITY — S«9 Constrdctio'i or document. 

ADOPTION —Bet Hindo Law 

ADVANCEMENT presumption of —See Harried Women’* Pbopertt Act (III or 

1874) 

ADVERSE POSSESSION by mortga gee — See Transvsr or Property Act (IV of 
1882), ss 54 and 118 

-- ■■ ■ — — - t lae Liny o} — -See (Indian) Evidence Act (I of 1872), 

ss 107 AND 103 

Mortgagor and mortgagee — EalicZify of agreement that 

the mortgagee's poi'essvm should be ae absolute earner after a certain date ] 
Where the mortgage deed provided that in default of payment of the 
mortgage amount within the stipulated period, the mortgagee ihoclii taVe 
possession of the mortgaged property and enjoy the same es absolute 
ovmeT, and accordingly the in' - -*™ •*“- “** * v *" A ~~ * - • J ''™i 

tion of « further payment ■ 

the mortgaged property to I ■ . 

and had the patta transferred ■ ’ ■ ■ ' 

mortgagee under the circumstances for over twelve years, was adverse to 
the mortgagor, whose right to redeem consequently became barred by 
limitation An unregistered agreement between the mortgagor and the 
mortgagee that the mortgagee should hold possession sa owner will not confer 
an immediate ownership on the mortgagee but is valid so far as it has the 

effert nt 4t» l»««l ' , — -I- “ J “ 

poo ■ ■ • ' 

OT ■ ■ ■ 

PC" ■ • ’ •' 

■ -» Pirn Pratapa IT P Parnaehandra 

) and Drwlinrntha v Nyahalchond 

Usman Khan v Dasanna (1914) I L V . , 37 Mad , 54 

Possession ly person claiming as trustee — Animus 

possjdendi determines nature of right prescribed— Estoppel — Landlord and 
tenant ] When a person purports to hold property as a trustee, he cannc t bv 
such possession acquire a right to the property by prescription for him«elf 
against the beneficiaries. The character in which possession is held and the 
animus powidendi of the holder determines the right which the possession 
would confer I/ad tarn v bar a tana (18S6) I LB, 9 Mod , 224 Thakore 
Falesingji r Bamanji A Palal (lW) ILR 27 Bom 615 Secretary of 
State for India v Ifruhnamoni Gupta (19t2) ILR 29 Calc, 518 (PC), 

Zyell r Kennedy (1839) 14 A C , 437 and Boar v Ashwell (1893) 2 QB , 

890, referred to The plaintiff's father claiming to be the trnstee of a temple 
demised temple lands in 1888 on lanom to the first defendant, and the 
second defendant was the nltimate assignee of the Icanom interest at the 
date of emt The plaintiffs claim to the trusteeship was negatived by 
decree of Court in 1894 when a third party was declared to he the trustee 
It Was found that the plaintiff wa* not the trustee at the date of the present 
suit instituted by the plaintiff for reoovery of possession of the lauom lands 
from the second defendant Ileld, that the unit moBt fail, as the plaintiff 
waa not the trustee Held farther, that the second defendant nne not 
estopped from denying the plaintiff's right on the ground that he was no 
longer the trustee, though he would be estopped from denying the title of 
the temple 

TAuppan Kambudnpad v J/fic'iin Amma . , . (1914) I L B , 87 Mad , S7 

AGREEMENT inter'enng with the course of legal proceedings— Agreement that eutt 
should be dtculed m accordance with the remit of another suit xchether a bar 
to its trial on (h« merits — Compromise ) An agreement by a party that e suit 
may be decided in a manner different from that prescribed by law is void 
and does not debar him from eab*eqaently claiming a trial of the salt on its 
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merits PvLbanbAat ▼ Aiamji (1903) xLK, 33 Bom, 69 and Moyan r 
Patbulcutti (190S) I L R , 31 Mad 1 1 referred to Pending an original suit 
in tbo Court of a District Mans f by tl 6 maker ot »] romissory note for a 


without a trial following the decision of tbe Mnnsif m the orig nnl suit 
Held that tbe agreement in question did not disentitle the plaintiff from 
claiming a trial of the small can e amt independently on its merits and the 
suit must consequently be remanded b lbject to certain Well known eacop 
tions when the Coart is sei2ed of a case it has jurisdiction to decide it in 
the manner prescribed by law and that the parties bare no right to inter 
fere with its authority to do bo 

Raja of fcatogm v Ch nta Rtidi (1914) I L B , 37 Mad , 403 

■ (Act the mortgagee $ possession should be as absolute oi -ner after 
certain date validity of —See Advrb&e possession 

ALIENATION bg managing member »n part for nereeeity — See Hindu Law 

AMABAM TENURE reeumaMe- — See (Mauris) Estates Land Act (I or I9d8j 

APPEAL again*! prefiniltirry order after pasting of final order, maintainability 
of — Bie D*cBEI 


decree u entirely in hie favour a 

Tbe finding would not act as res judicata as regards such point Q sere 
Whether an appeal would lie even if the matter were res judicata ? 

Secretary of State v Bamxnatha Kotinden (1814) I LK , 37 Mad 25 

“** — — * from ■preliminary decree after passing of final decree — See EvidinCB 
Act (I or 1872) »kc 4 

APPELLATE COURT juried etion cf defined — See Crimin u Pro'-edurf Coor 
(ACT V or 1898) ere IOC 

ASS1GNMRNT 0 f decree to de/eat cred tors —S e Decree 
AVYAVAUARIKA, meaning of —See Hindc Law 

BAIL pruoner on eo nmitting sui'idt — See Cbis inal Procedure Code (Act \ or 
1898) sec. 514 (5) 

BOND a security power of the D» (net Magistrate to cancel — See Criminal Proce 
dorr Codb (Act \ or 1898) s*c M'S 

giBen under mle* deemed to be given by order of Court eta" p of — See 

Civil Proi rut re Code (Act XIV or 1882) sec 269 
BREACH OF CONTRACT <o delirrr goods at apart! ular time i— See Contract 
Act (IX or 1872) sec 39 
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Abdul dt»* Man v Appayaeam Aoieler (1904) 1 1 P , 27 Mad 131 (P C.), 

« plained 22 

iJmiBtsIruliir General, Bengal T Aru?o Tonisi Dastee (I 0 !?!) I LE 31 
Calc Big, not followed 175 

A I* Muhammad T Lalta BnJiA.A (1878) I LB I All 655 referred to 545 

AHen t Quebec irareho««e Ce»»jo«n (1867) LB, 12 A C n 111 (PC), 
followed 880 
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Aruna chalam CAeitiar y Kadtr Roiothtn (1906) I L 1* , 29 Mad , BBC, applied 640 

Ashmore $ Co v Cox $ Co (1899) 1 Q B 436 explained 412 

Australasia Bank of v Harding (1850) 10 L J C P 345, followed 164 
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applied 629 
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Barrett v Ring (1854) 2 8m A G 43 S o , 65 E K , 294 distinguished 403 

Boyyo Aa*du v Paradesi Natdu (1912) ILK , 35 Mad 216 upheld 70 
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referred to 424 

Klalhil Rahman y Gobtnd Per shad (1893) 1 LP 20 Calc 3° 8 referred to 4o9 
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r 488 (1) 

CIVIL PROCEDURE CODE (ACT VIII OF 1859) etc 937 -Set Bpicial or 
Second Appeal 

(ACT XIV OF 1882) sec 230 -Decree for land and 

*ne«ne profit* in favour of a minor — .Execution after 12 years after decree for 
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iaat n esue profits should be ascertained in execution the application for 
theascertai imentof uiesae j refits ' a* one m exeoutiou onlj* and not in 
cut so that the 1 mication applicable for such an application was that 
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applicable for execution applications. An application for the ascertainment 
of uiesne prolits directed by a decree under the old Civil Procednre Code, 
but made after 12 years after decree, la barred by the Civil Procednre Code 
(Act XIV of 1882), see 230 The new Civil Procedure Code which directs 
an enquiry a* to the mesne profits, before passing a final decree is 
not applicable to such a case The effect to be given to a document and to 
the proceedings of a court must be decided by the law in force when the 

document was executed or 11 — J — •* lr 41 1 — 

v Uamnewami Cheffiar ^e 1 

cant’s mother, as next fr . 

favour for partition which , • 

High Conrt on 3rd August 1897 Th“ decree left the mesne profits subse- 
quent to sui* to be ascertained in execntion The decree also declared ns 
follows — * The plaintiff do recover, when oolleoted his one-third share of 


21st January lyuu with the judgment debtors regarding an the matters 
mentioned in the decree and others and the Court paB9ed on Cth February 


applications were barred by *te I2yeara’ rale of limitation, contained in 
Civil Procedure Code (Act XIV of 1SS2), section 230, corresponding to Civil 
Procedure Code (Act S of 1908), section 48 
Romana v Bobu . (1914) I L.R , 37 Mad , 18G 

sec 2GQ, rule framed under — 

Binding until rules made under new Civil Procedure Cede ( Act V of 1808)— 

Bond given under rules, deemed to be giien by order of Court stamp of — 

4 Otheru ise provided lor 6y the Court Fees Act' — Court Feet Att{VlI of 
1870) s-h II art 6 —Stamp Act (1/ of 1699) sch I, art 15] Until rules 
ore f raraod hy the High Court under the new Civil Procedure Code ( Act V 
of 1903), tho rules made by (>overnment under section 269 of the old Civil 
Procedure Code (Act \IV of 1882) are in force, though they may be 
inconsistent with Order 21, rule 43, of tho first sobedule to the new Civil 
Procedure Code A bind given in pur«mnce of the rules made under power 
c mferred by a section of the I’ode most be deemed to bo given in pursuance 
of an order m\de by a Court under a section or the Civil Procedure Code 
and is consequently “otherwise provided for by the Conrt lees Act' [see 
schedule II article b, Co irt Fees Ant (VII of 1870) and Schedule I, article 
16 of the Indian Stamp Act If of 1899} The stamp is an eight-anrm stamp 
nnder the Court Fees Act 

Re The District Hunt, f of Tiruvallur (1914) I LTl , 37 Mad , 17 

sve 424 : — See Civil Pro- 
cedure Code (Act Yof 1908) sec 80 

— sic. 684 — See Special or 

8*co\d Appeal 

CIVIL PROCEDURE CODE (ACT V QF 190B), sic.ll, explanation IV — “ Might 
and ought ’’ — Res judicata even a» regards implied deemons,tf neceeeary for the 


ma‘(*r and ^ - — , » ” — -■ - 3 — - - - 

for rent in I i a si* 

year snd D ■ • 

Ins suit br 

and it was ■ • • 

decision in the previous suit Held, by the Foil Bench, upholding the con- 
tention and agreeing with Uuxao, I in Bagya .Vafin v. Paradtn Faid u (1912) 


OENERAt, index. 


I.L n , 3.' Mad , 21 G (1) that the question of the extent of the defendant’s 
bolding was directly and snbstantially in issue in the previous suit and 
most be taken to have been beard and finally decided in plaintiff’s favour 
as such a decision is necessarily involved m the decree passed m plaintiff s 
favour, seeing that it tho deoision had been the other way, it would, under 
the Bent Recovery Act, have been fatal to his suit which must have been 
dismissed on the ground that the patta was not a proper one, (2) that 
even if it were not expressly in question, it must be deemed to have been 
raised and decided within tho meaning of explanation iv to section 11, Civil 
Procedure Code, as it was a ground of defence which might and onght to 
hare been raised by tho defsndanc and (3) that it is unnecessary in such 
a case of failore to raise the available ground cf defence that there should 
have been an express dec’sion by the Court upon it m ordei to make it 
res judicata krt Oopal Pirtki Singh (1902) I Lit, 24 All , 429 (P.C.) 
and ilahomed Ibrahim Honan. Khan v AmhtAa PerSliad Singh (1912) I L K , 

39 Ctlc , 627 (PC) followed Per SixniJU Arras, J —The doc June of 
re* judicata applies to suits, as well as issues and the force of res judicata 
with regard to an implied decision is applicable also to what ongbt to Lave 
been made ground of attack or defence with respect to an issae The test 
is not whether the decision was explicit, but wheih r the issue was one on 
which the judgment of the previous suit was based qoite apart from the 
question whether tho decree itself would be affected by the matter being 
reopened in the later amt If the judement was not based npon the issne 
then the decision of tho issue whether express or implied cannot constitute 
the matter re* judieato in tbelaterenit Per SadaSiya Ayyab, J. — In order 
to constitute a decision on an issue of fact re* judicata it is not necessary 
that the cause of action and the subject matters of the smts should be the 
same Where the subject matter of the former decision and tho relief 
claimed therein were the tamo as those claimed in the subsequent litiga- 
tion the Courts Bhouldtry their best to hold that the causes of action are 
the same A decree for rent between an ordinary lsndlord end tenant may 
not necessarily involve a decision ss to the terms of the lease or as to the 
extent of the land comprised m the lease but a decision under the Bent 
Becovery Act is otherwise 

Sayyan Kaidu r Suryanarayana ... (1914) I L R., 37 Mad , 70 

...... — , ss 37 38 AND 150 — Jurisdiction 

to execute decree — Execution proceedings pending — Transfer of property sought 


decree, the property was transferred to the local hmitB of the jurisdiction 
of another Court, newly established. Held, that the Court which passed the 
decree, ceased to have jurisdiction to continue the execution proceedings and 
that the new Court having territorial jurisdiction over the property 


business of a Court might be transferred to another Conrt without any 
order of transfer by a superior Court under section 24, or any other section 
of the Code, thereby adopting the Calcutta view, that by changes of 
venue made by the local Government, the business of a Court which loser 
jurisdiction over a certain area, so far as such area is conoerned, will be 
ipso facto transferred to tho new Court. The ease law on the question 
considered. An ex parte order in execution proceedings passed eftcr issue of 
notice and after the Conit has held that the service of the notice w »* duly 
effected is on general principle* binding as res judicata. ItmgoX persJaid 
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D*ch\t v, Gnja Kant lahtn (1882) I L E , 8 Calc., 51, followed. Order IX, 
rule 18, Civil Piocednre Code, applies to ex p arte orders in execution, and 
unless they are set aside by application under Order IX, rule 13, or by 
appeal, they cannot be questioned in the further stages of execution 
proceedings An objection statement which is not stamped, which 
contains no prayer to set aside the order, and which does not show when 
the objector had notice of the order, cannot be treated us an application 
to set aside the ex parte order Mochai Mandat y Meeeruddm Ifallah (1911) 

13 C L J , 20 distinguished 

Subbiah Naicker v Ramanathan Chettiar (1914) I L K , 87 Mad 462 

ss 38, 39, 41 a\'D 60, 0 XXI, rr. 16 

and 26 — Execution application— Application to Court v hteh pasted the decree 
after tranejer thereof to another Court for execution whether according to 
law and to the proper Court — Limitation Act (IX of 1908), art 182 ] On the 
apphoatian of a decree holder the Court at Vnagapatam which passod 
the decree sent it for execution to the Court at Panatipur which after 
attaching certain properties dismissed the execution application on 10th 
Jlar oh 1905 On 13th Deoemher 1907 the decree-holder again applied to 
tbe Court at Pi zanapatam tor sale of the attached properties and the 
application was simply recorded The present application for execution 
was made to tbe Vxiagapatam Court on 21st Apnl 1910 for attachment and 
sale of certain properties Held, that the application was barred as the 
application of tbe 13th December 1907, though a step in aid of execution 
(Bee Pachtuppa Achan v PoojaU Seenan (1905) ILK 28 Mad , 577] was 
not made to tbe p oper Court and hence ooold not a*ve limitation The 
Conrt to which a decree is sent for exeenti >n is the only Coart whioh has 
seizin of the execution proceedings, and it retains its jurisdiction to exocute 
the decree till it cortifies under section 41 Civil Procedure Lode, to the 
Court which passed the deciee, the fact of execution or if it fails to execute 
tbe decree the circumstances attending such failure In such a case the 
Court which passed the decree has po jurisdiction to entertain an execution 


Dutt v. Rooplall Date (1882) I L E , 8 Calc , C87, distinguished 

Maharaja of Bobbih v Bree Raja Sarasaraju Peda Baliar Simhulu 
Bahadur (1914) I L R, 37 Mad , 231 

sec 80 ( Old Code (Act XIV of 1882), 

tee 421] — Notice of suit against Secretary of State — Notice not restricted to 
suits for damages for an act done J Under section 421 of the Civil 
Procedure Code (i'ct XIV of 1882) [corresponding to sootion 80 Civil 
Procedure Code (Act V of lb08)j notice is necessary in all suits of 
whatever description agunst the Secretary of State for India in Gounod 
Secretary of State y Kalehhan , (1914) 1 L.11 , 37 Mad , 113 

— sec 92 — Religious Endowments Act (XX 

of 18 13) etc 18 — Option to proceed under either so far as reliefs common 
are prayed /or — Collectors sanction for removal of trustee given in 1908, good 
for suit for removal after coming tnto force of Civil Procedure Onde (Act V of 
1903) ) A suit instituted with the consent ol the Collector is a gaol salt 
for all reliefs referred to in section 92 of Civil Procedure Code (Act V of 
19<i8) Section 9*, Civil Procedure Cole, and section 14 of Act XK of 1SC3 
to far as the forms of relief to which they relato are the same, offer a 
choice to persons interested in tho trust, *iho may proceed undor cither , 
th*y are not bound to proceed nnder both 1 he consent of the Collector 
given in Jiovomber 19(J9, ie, before tbe Cml Pricedara Code came into 
force is a valid consent for the institution of a suit for tho removal of a 
trustee though at the time the consent was givon a suit for removal could 
not bo instituted under the law then in force 

Tenlaferev* Chari a v Krlshnama Oharlu m (1914) I IiR, 37 Mail , ISi 
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Order XXI, RULES 46 AND 54— 

So!* in execution 0/ a hypotherafion i«M — Ucteable property ] For the pur. 


oy h ue^outmiu msirumim ih unuouuiemy *im euuugn 10 cover a uebt 
secured by a hypothec ation bond or a simple moitgage Order XXI, rule 
54, in cot applicable to such esses though the General Clauses Act and 
Transfer of Property Act speak of such debt as an interest in immoveable 
property 1 he security must follow the debt and if tbe debt is once 
attached, the benefit of the security would accrue to the attaching creditor 
if hi» remedy against the prnperty still exists Tarradi Bholanoth r Ba» 
Xo*/i(lPO^) IIP 28 Bom 305, Vtlendra Kumar Handel v Bup Ball 
Dan 18S6) I I B , 12 Calc , 646 hashmath Das v Sadasiv Patnail (1883) 

I LJl 20 Calc 80S, Xartm un A'wso v Phul Chond (1893) 1M1,1S All, 

134, Batj A'afh tchra v Bifloyendra Kath Paht (1801) G C"V\ K , 5, Baldev 
Dhanurnpv tfamclandro Balt ant (1895) I L R , 1‘) Bom , 121 and Jfuni- 
yappa Katie v Butrahmania Ayyar (1895) I.L ft , 16 JInd , 437, followed 
Sam 1 v XVuhnasami (18^7) I LB, 10 Mad 16J and the view of the 
majority in Appa*ami v Stuff (1886) I L R , 0 Mad , 5, notfolloweil 
Kntaraia Ay jar ▼ South Indian Bank of TinneteKy (1914) I L E , 37 Mad , 51 

COMPOUNDING o charge of grievous hurt promissory note executed for, i/talid* 

— Set Contract, 

COMPROMISE — Set Agreement, 

CONDUCT of parties, important evidence — SmZamindari sale 

CONSIDERATION, meaning of —See Indian Penal Codf (Act XLV of 1860) 

, foul deed, no consideration for fresh contract on attaining 

majority • — Bee Guardians and Wards Act (VIII orlR90\. 

CONSTRUCTION OF D0CUMENTS-Sa!e or agreement to tell -Intention 1, the 
test — Want of registration— Ind an Registration Act { III of 1877), tec 17— 
Admissibility — Evidence ] Whether a document operate* by way of a 
present conveyance of property 01 only as an agreement to create a future 


certain words showing a present transfer 
Manga mmo ▼ Ramarnma . . (1914) I L R ,37 Mad , 480 

CONTRACT ACT (IX OF 1872) sec 23 —Contract heticeen third parties 
for the payment of money on the failure of a marriage to ti as opposed to 

- ’ 1 •- — . *- -*--->*> n’.-i. - l *»- »hall 

. ' • » . ' ' to 

■ ' . 1 ■ , - '»R, 

■ . ■■ 23, 

-97) 

1 LB , 21 Bom , 23, explained 

Dn&rayan v Mu ft u ram an • (1914) I L.R., 37 Mad , 391 

*3.39,(5,63 and 73 i — Breach of contract 

to deliter goods at a particular time— Damages, measure of — Time at which 
damage > should le computed ] A contract to deliver good* within a certain 
period is broken by non delivery before its expiry, in the ab*enco of an 
agreement between the parties to extend tbe lime for performance 
Tho measuie of damages in such a ca»e is the difference between the con- 
tract rate and the market rate at the expiry of tbe period agreed upon at 
the time for delivery in the contract. Per Wain, CJ — Section 63 of the 
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Contract Act does not entitle a promises for his own purposes and without 
the consent of the promisor to extend the time for performance winch had 
been agreed to by the parties to the contract Is or does section 55 enable 
him to keep alive a broken contract in the hope of being able to reoover 
heavier damages for its breach Ogle v Earl Tone (1867) LB, 2 Q B , 276 
at p 284 and Ashmore § Co » Cox Co (1699) 1 QB, 43, explained! 
Niekoll & Knight v Ashton Edridge <$ Co (inOO) 2 QB 228 and Both v 
Tayten (1896) 1 Com C<is 306 sc, 73 Li 628, referred to — Per Ayling, 

J —Section 63 deals only with concessions oi the part of the promisee ad * 
vautageous to the promisor and cann t be invoked to suppwt an extension 
of time by the promisee for his own benefit Section 55 read with section 
2 (i) means nothing more than this on tl e pro uisor a failure to perform 
within the contract time the promisor loses the power to enforoe the con 
tract that is to c aim any advantage due to himself therennder The 
promisee has the option of enforcing it or not as it may suit him and if he 
elects to enforce the contract be can under seetjou 73 obtain only such 
J “ ’ • ’ 1 ■’ * **"” 1 " r * k t'orn the breach or 

> r to result, which 

■ iromisee a action 

Mutthaya Wamagaran v Lekku Jt ddxar (191*) I L R , 37 Mad., 412 

■ Bt.0 251 — See Limitation Act (IX oF 1908) 

— 2 and -17 —See Dttmn 

CONTRACT breach of to deliver goods at a particular time —See (Indian) 

Contract Act (IX ot 1872) s-s 39, 55, 63 and 73 412 

a failure to perform whether an act ' lrithm article 3, ech II of 

Provincial Small Cause Courts Act (iXo/ 1887) --See Provincial 8mael 
Cause Courts Act (IX or 18B7), sch If, Art 3 

by one co owner to sell property belonging to him in common with 

another —Bet Specific Belief Aot (I or 1877) 

■ — Illegality— Promissory note executed for compounding a charge of 

jnerous hurl if valid— Practice — Reunion — Grounds of interference — Moral 
at opposed ta legal justice— Merc errors of picceduv e or technical defects ] 

Where a promissory note wart executed as consideration for compounding 
a charge of grievous hurt against a person who had died previous to tho 
complaint Held, tl at as tbeoflence could not be compounded except With 
the consent of the person to whom the grievous hurt was cau«cd, the agree 
ment to pay money evidenced by the promissory note was illegal, and the 
promissory note was consequently unenforceable The fact that the com 
plainnnt may have a r ght to claim damages for the injury caused to the 
deceased woul 1 make no difference unless anch right had been set up and 
proved The High Conrt aa a Co irtof Revision has no power to consider 
jnst ce apart from soch Justice as the law recognises Shetlh Fubbee Palish 
v 2fui»n»>ut Bcbes Hmgon (1867) 8WE 412, referred to 
Ifottai v Thanappa (1914) I L R., 37 Mad , 385 

by managing member of jowl Hindu fonly under circumltancee 

not finding on the other members — See Specific Relief act (I or 1877) 

* -WITH GOVERNMENT, suit to recover money under, whether of a email 

cause nature —See Provincial Small Cause Courts Act (IT op 1887) sen 
II, art 3 

COURT FEES ACT (VII OF 1870), sen II, art 8 — See Civit Procedure Coor 

(Act XII op IR82) sec 269 iy 

COURT OF WARDS ACT (MADRAS ACTI OF 1902) mt c 43(1)— Notice ofsuit 
—Suit for money is a puit relating to propettu of a ira r d ) A suit for money is 
a smt relating tn the prof eriy of a ward witt in the* meaning of sub section 
(I) of »eo*ion 40 of Madras Act I or JP02 (Madras Court of \\ard« Act) and 
requires a notice of amt under that uection A mere demand for paoment 
is not a notice of au t 

f rniafacftefapaeM t Sri lajah B S T E'Va Rao Aflidu Bahadur 

(IP 14 ) II R, 37 Mad, 283 



GENERAL INDEX 


XV 


COURTS BELOW pctntnot before — See Decrfe assignment or 
CREDITORS, alignment to defeat — See Decree, assignWEM of 

* Miner— rtglif* or »r yrrperfy purchased fer hi# lent/ 1 ly wafsrnal 

uaele— Rule 0/ such preperly by /other MtaJidJ W bore certain immoveable 
property nas purchased for the benefit of a minor by his maternal uncle, 
and waa ruhsequcntly «old by the miner's father as if it belonged to the 
)<int family of which himself and tbo minor were members Held in a smt 
by the minor after attaining mojantv to recover tLe property from the 
alienee that tbe puichase for tbe kenefitof tbe minor wos yalid and he wan 
entitled to recover Jful a T'ordilhan ▼ Homayi Second Appeal ho 681 of 
1909, followed Acmfo JVu-ad y Ehco Goyal (1004) ILR 26 All , 342 
Clfat rat r Gavtt Shanlar (1911) 8 ALJ €70 ard J eghatt Dubs v 
Tran Singh (16(8) XLR 30 All C3 nferreil to The essential fact 
which render* toid a transaitun by a minor is Hat some agreement by tbe 
minor is necessarily an essential part of tbe trsv taction But when a 
contract by tbe minor is not a necessary condition for i pholding his right 
in property, hia right should be maintained 2! chart Rites y Dhurmodas 
QHae (1903) I LB 30 Calc , 639 (PC) AueolcMi Mzrayona Chetty V 
Lfgalinja Chetty (1910) 113,33 Mid , 312, referred to 
IfiWta y Perumal , (1914) I L R , 37 Mad , 390 


CRIMINAL PROCEDURE CODE (ACT V OF 1898), arc 91— Summons may le 
issued under to accused tJ produce document or iltng ] Under section 94, 
Criminal Procedure Code, ft Magistrate hag power to issue a summons to an 
accused person to produce a document or other thing even when its pro 
duction might tend to incriminate him MuAomed locluriah $ Co ▼ Ahmed 
yahemtei (1888) ILR, 15 Calc, W, followed I shuar Cl andra Ghoshat 
y The .Emperor (1908) 12 O W N , 1016, dissented from 
Re Xondartddt v 1014) I L R , 37 Mad . 112 


- sfc 106 — Appellate Court, 


Re Solat Qounden 



(1914) 1 1, R , 37 Mad , 153 
stc 123 — Security to ltetp 


1.L R., 34 Calo , 1 (F D ) followed 

lie Mars Qo\cd (10141 I LJL, 37 Mad , 125 

. — — icl 195 (1) (c ) — Sanction to 

vrosecuts— Insolvency Proceedings ] Where alleged forged documents were 
filed in the Insolvency Court Held that the sanction of the Insolvency 
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Contract Act does not entitle a promisee for his own purposes and without 
the consent of the promisor to extend the time for performance whioh had 
been agreed to by the parties to the contract Nor does section 65 enable 
him to Keep alive a broken contract m the hope ef being able to recover 
heavier damages for its bre ich Ogle r Earl Fang (1867) LB, 2 Q B , 275 
at p 284 and Ashmore & Co v Cot $ Co (1899) 1 Q B , 43, explainedj 
Ni ckoll fr Knight v Ashtan Edridge £ Co (1900) 2 Q B 228 and Noth v 
Toysan (1800) 1 Com Cas 306 s C , 73 L 1 628, referred to —Per Ay ling, 

J —Section 63 deals only with concessions on the part of the promisee ad- 
vantageous to the promisor and ennn t be invoked to support an extension 
of time byihe prom see for his own benefit Section 55 read with section 
2 (i) means nothing more than this on the pro nisor's failure to perform 
within the contract time, the proroi«or loses the power to enforce the con 
tract that is, to c aim any advantage due to himself thereunder The 
promtsee has tbo option of enforcing it or not as it may suit him, and if he 
elects to on f oi co the contraot he can under section 73, obtain only snch 
damages as Datorally arose in the usual course of things from the breach or 
the parties knew, when they made the contrnct, to be likely to result, which 
cannot include any aggravation of damages caused by the promisee s action 
or Inaction subsequent to the breach 

Mutthaya 2fania;ara» v Lehk t Reddtar (1914) I L R , 37 Mad , 412 

sc o 251 —8ee Limitation Act (IX or 1908) 

— — ss 2 and 47 — See Decbfx 

CONTRACT breach of to deliver geode at a particular time — See (Indian) 

Contract Act (IX of 1872) ss 39, 65, 63 and 73 412 

a failure to perform m -heftier ' an act’ within article 3, sch II of 

Provincial Small Came Courts Act (IX of 1887),— See Provincial Small 
CaCse Courts Act (IX or 1887) sch IT, A*t 3 

by one co owner to sell property belonging to him m common with 

another —See Specific Relief Aot (I or 1877) 

Illegality— Prommory note executed for compounding a charge of 

grievous hurt if valid— Practice— Revision— Grounds of interference— Moral 
at opposed to legal justice— Mere errors of procedure or technical defects ] 

11 here a promissory note wan executed as consideration for compounding 


deceased vroul 1 make no difference unless such right had f>een set up and 
proved Tho High Court as a Court of Revision has no power to consider 
justice apart from sach justice as the law rcoognises Sheikh Nubbee finish 
v 2fu*s<i»»wt Bebee £1719011 (1867) 8 W JR. 412, referred to 

Mottm v Thanappa . (1914) I L R , J»7 Mad , 385 

■ by minajinj member of joint Hindu family under circumstances 

not binding on the other members — See Specific Relief Act (I of 1877) 

1 - WITH GOVERNMENT, suit to recover money under, whether of a email 

cause nature —See Provincial Small Cause Courts Act (IX of 1887), sen 
II, art 3 

COURT FEES ACT (VII OP 1870) bcw II, art 6 — PbocfdubeCodf 

(Act XI\ of 1882), SEC 289 . . 17 

COURT f»F W^pnq 4TT (■•’IP’IAS ICTIt**’ ’ ■ ' 

(I 1 ■ ’ 1 ■ 

requires a notice of suit under that xeetion A mere demand for payment 
i* not a notice of suit 

le»l«t«cArapaWii t fin faioJi J3 B F fiira Roo Aaidu Bahadur. 

(1P14) I I It , 87 Mad , 2S3 



GENERAL INDEX 


XV 


PAGE 

COURTS BELOW pc.i«t««t te/ore — See Decree issiaMjENt or 
CBEDITORSi assignment to defeat — See Decree, assignmem or 


j<int family of which himself and tbc minor were wembcrB Held in ft amt 
by the minor after attaining tnajontv to rccoier tLe property from the 
alienee that tie purchase for tbe tenefitof tbe minor was valid andhewaa 
entitled to recover JT«{ a Pwridithan v Eorrcyi Second Arpeal Iio 881 of 
1P09, followed JTamfa JVa=ad v Sheo Copal (1904) I LB 26 All 342 
Ct/at Pat t Court Scalar (1911) 8 AIJ 670 ard f egfan Dull v 
Frew Singh (19(8) ILR 30 All 63 riferred to Tbe essential fact 
which renders void a traneauirn by a m licr la t) at gome agreement by tbe 
minor la necessarily an essential part of tbe trar«actioc But when a 
• pi olding bia right 

• ■ ■ > hbee v Dharrncdat 

, • harayano Chetty v 

Muma v Pervmal (1914) I L R , 37 Mad , 300 

CHIMINAL PROCEDURE CODE (ACT V OF 1898) arc 91— Summon* may be 

issued under to accused ti produce document or thing ] Under section 94, 


v 77i* Emp t tor (1908) 11C Wb 1018, dissented from 
Re Kondartddi (1914) I L R , 37 Mad 112 

■ — ■ rfo 106 — Appellate Court 


section and not to the courts by which those piwerB are in the first instance 
exercisable Jfi ihtah. Chetty v Rnperor (1909) I L R 29 Mad , 100 oier 
rnled 

Re Sotai Oounden , (1914) 1 1 Jt , 37 Mad , 15 

— i — sec 125 — Security to http 

the peart— and poicer of the D etret Magistrate to cancel a security bonl ] ^The 


Re Mare Qouid 


(1*141 I LJU, 37 Mad„ 12 
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Contract Act does not entitle a promisee for his own purposes and without 
the consent of the promisor to extend the time for performance which had 
been agreed to by the parties to the contract Nor does section 65 enable 
him to keep alive a broken contract in tbe hope of being able to recover 
heavier damages for it* breich 0<jU v Earl Fane (1867) LB 2 Q B . 275 
at p 2S4 and Ashmore# Co » Cos#- Co (1899) 1 QB 43, explained* 
Ntckoll #- Knight v Ashton Edridge #‘ Co (1000) 2 Q B 228 and Both v 
Taysen (1896) 1 Com Cae 306 so ,73 LI G28 referred to — Per AiUno, 

J — Seotion 63 deals only with concessions o the part of the promisee ad 
vantageous to the promisor and cann t bo invoked to support an extension 
of time byihe prom see for his own benefit Section 65 read with section 
2 (l) means notl ing more than this on t! e pro nisor s failure to perform 
within the contract time the promisor loses the power to enforoe the con 
tract that is to c a m any advantage dun to himself thereunder The 
promuee has tbo option of enforcing it or not as it may snit him and if he 
elects to enfotco tbe contract be can under section 73 obtain only such 
damages as natarally arose in the usual course of things from the breach or 
the parties knew when they made the contract to be likely to result which 
cannot include Any aggravation of damages caused by the prom see s action 
nr Inaction subsequent to the breach 

Sfutthaya Mamagamn v Le Si i R ddxar (1914) I L It , 37 Mad , 412 

bed 251 — Bee Limitation Act (IX or 1908) 

• ss 2 AND 47 '-See Decree 

CONTRACT breach of to deliver goods at a particular time —See (InpiAn) 

Contract Act (IX or 1872) ss 39 55 63 and 73 412 

— o failure to perform whether an act’ uithin article 3, ech It of 

Proiinctal Small Cause Courts Act (IX of 1887) —See Phovincial 8mall 

Cause Courts Act (IX or 188") sch If Abt 3 

— - --by one co oi ester to eell property belong ng to him %n common with 

another —See Specific Ri lief Act (I or 18"") 

Illegality — Promissory note executed for compounding a charge of 

gnetous h rt if valid— Practice— Revision— Grounds of interference— Moral 
ae epposed ts legal juittce— Mere errors of procedure or technical defects ] 

It here a promissory note wan executed as consideration for compounding 


plain ant may have a r ght to claim damages for tbe injury caused to tbe 
deceased wonll make no difference unless such right had been set up and 
proved The High Conrt ss a Oo irt of Revision I as no power to consider 
justice apart from such justice as tl e law rcoogn ses Sheik! N'uhbee Rtiksh 
i wt Btlts Rvnytrn ft Vi 4W T^erreito 

Mottaiv Thanappa (1914) I L R 37 Mad , 385 


by winoginj member of joint Hindu family under circumstance I 

not binding on the other members • — See Specific Relief Act (I of 1877) 

— WITH GOVERNMENT, suit to recover money under whether of a small 


COURT FEES ACT (VII OF 1870) sen II art 0 —See Civil Procedure Code 

(Act Kl\ of 1883) sec 260 17 


COURT OF WARDS ACT (MADRAS ACT! OF 1902) **c 4 0(\)— hot ceoftuit 
— Rm t for money u a euit relating to property of a i ard ] A suit for money is 
a salt relating to the prnj r rty of a ward wltl in the meaning of sob section 
(1) of sec ion 40 „f Madras Act I of 1P02 (Madras Co irt of Hard* Act) and 
requires a notice of salt under that aert on A tncro demand for payment 
Is not a notice of snit 

lealatarAefayarfi r firi t ajoh It S V Etra Rao Aaidu Pahodvr 

(1PI4) HUM Mad, 2S3 
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COURTS BELOW punt not t efore — See Decrfe assjghment of 
CBEDITORSi amgnmeat to defeat — Fee Decree, absigamrm OF 
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by the minor after attaining msjontv to recover tie property from tbe 
alienee that tie purchase for the t enefitef tbe minor was valid and bo was 
entitled to recover Kul a ! avdithan v Romoyi Second Appeal ho 881 of 
1909, followed hanifa JVasai v Sheo Gopal (1904) ILE 26 All 842 
Vlfat To. v Go mi Stonier (1PH) 8 ALJ 670 ard lieghan Duhe v 
Tran Birgh (19(8) I L It 30 All 63 nferred to The escential fact 
which renders void a {rsoeettun by n miner is tl at some agreement by Iba 
■ ■ • •• ’ ~ t when a 

• bis right 

■ ■ Dharmodat 

■ . i Chetty v 

1/unia v PsrvmaJ (1914) I L R , 37 Mad , 380 

CRIMINAL PROCEDURE CODE (ACT V OF 1898) sec 91-Summona may be 
tinted under to accused to produce document or ] Under section 94, 
Criminal Procedure Code, a Magistrate baa power to is«tie a sommona to ao 
accused person to produce a document or other thing even when its pro* 
duction might tend to incriminate him ifolomed laclartah $ Co v Ahmed 
Mahomed (1888) ILR, 15 Calc, 109, followed Iehnar Chandra Ghoshas 
V The Emperor (1908) 12 C W N 1016 dissented from 
Re JTondareddi V 1P14) I L R 37 Mad 112 

— . arc 106 — Appellate Court, 

j/mdicfion of, defined] The jurisdiction of an appellate court to older a 
person who baa been convicted of one of the offences mentioned in Sub section 


Re Sofa* Goutiden .. (1914) I LJt , 37 Mad , 153 


- ate 123 — Seeunfy to leep 


the pears — andpoirer of the Dutrct Magistrate tocancel a security bond,] The 
District Magistrate has jurisdiction under seotion 125, Criminal Procedure 
Code, to cancel a bond to Veep the peaco on the eround that on the fa^B 
its execution shoal 4 not have boon ordered Jfabu Sardar v Emperor (Mfl) 

LL R , di Cato 1(FB), followed 

Be Mare Goicd (191 4^ I L-Rjj^Ha I, 125 
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Contract Act does not entitle a promisee for his own purposes and without 
the consent of the promisor to extend the time for performance which had 
been agreed to by the parties to the contract Nor does section 55 enable 
him to keep alive a broken contrac* in the hope of being able to recover 
heavier damages for its bre ch Ogle r Earl Vane (1667) LB, 2 Q B 275 
at p 284 and Ashmore Co v Cox Co (1699) 1 Q B 43 explained t 
NickoH $■ Knight v Ashton Edridge Co (1900) 2 Q B 228 and Roth v 
Ta yse a (1800) 1 Com Cae So6 s c , 73 L 1 G28 referred to — PerAvttNG 
J —Section 63 deals only with concessions o i t! e part of the prom see ad 
vantageous to the prom sor and catm t be invoked to sup} ort an extension 
of time by he prom see for his own benefit Section 55 read with section 
2 (I) means nothing more than this on the pro rnsor s failnre to p rform 
within the contract time the promisor loses the power to enforce the con 
tract that is to c a m any advantage due to himself thereunder The 
promisee has the option of enforcing it or not as it may smt him and if he 
elects to enf oi co the contract be can nnder section 73 obtain only such 
j~. *«-(, • «• e — *v t 3ac k 0r 

which 

t action 

Mutthaya ffa.niaga.ran v Lehku Reddtar (1914) I L R , 37 Mad , 412 

251 —Bee Limitation Act (IX or 1908) 

2 and 47 —See Decbfi 

CONTRACT breach of to deliver goods at apartievlar tune —See (Inman) 

Contract Act (JX or 1872) ss 39 55 63 and 73 412 

a failure to perform whether an act’ within article 3 ,ech II of 

Provincial Small Caine Courts Act (IX of 1887),— See PboMNCIal Sua&L 
Cause Courts Act (IX or 1887) sen ir Aar 3 

— — by one co owner to sell property belonging to him %n common with 

another —Bee Specific Relief Act (I or 1877) 

— Illegality— Prommory note executed for compounding a charge of 

gnetous h irt i f val d — Practice— Revision— Grounds of interference — if oral 
ae eppoied ta legal j istice— Mere errors of pioctdure oi technical defects ] 

W here a promiisory note wan executed as consideration for compounding 


STottai v Thmappa (191*) I L B S7 Mad 385 

by tninaging me nber of joint Hindu jam ly under c rcumstances 

not binding on the other members — See Specific Relief Act (I or 1877) 



Re Buppovya Thnrogan (1914) T t n 37 'fa I 
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COURTS BELOW pcmtuot lefott — Set Decree mtoMitM or 

CREDITORS aa«iynmest to defeat — See Decree Assignment or 

-«■ Miner— Miner's right* 01 er property purchased for his lene/t by maternal 

uncle— Salt of ttich property by father tatalid ] W here certain unmoieable 
property was pure! ased for the benefit of a minor b) his maternal ancle 
and was subsequently sold by the miners father as if it belonged to the 
i««ni fannir el which himself and the minor were members Held in a salt 
by the minor after attaining majoiitv to recover tie property from tbe 
alienee that the pmchate for tbe benefited tbe minor was valid and he was 
entitled to recover Kul a Fund then x Rowcyi Second Appeal Is o £81 of 
1909, followed kamia. Bra>ai v Sheo Oopal (190-1) ILB 26 All 342 
Cljat Fat v Ga«m Sfatlar (1911) 8 ALJ 670 and I eghan Dube v 
Tran Einyh (19(8) 1LR 30 All 63 rtferred to Tbe essential fact 
which renders void a transacucn by a m>i or is tlat some agreement by tbe 
minor is necessarily an esseitisl part of the lrsrsaction But when a 
contract by tbo minor is not a necessary condition for i pholding hia right 
In property his right should be maintained Mohon Bites v Dharmodae 
Ohoee (1903) ILB 30 Calc 539 (P C ) Aatalefti Narayana Chetty V 
Lfgahnga Chetty (1910) I L R , 33 Mad , 312 referred to 
Dumar P/rumal (1934) I LB, 37 Mad 390 

CRIMINAL PROCEDURE CODE (ACT V OF 1898) arc 94 - Summon* maj be 
issued under to attuned to produce document or thing ] Under section 94, 


v The .Emperor (1908) liCWh 1016 dissented from 
Re Xondareddi v 1014) I L R 37 Mad 112 

-- — — — arc 106 — Appellate Court 

) ruiietion of defined ] 'The jurisdiction of in appellate coart to older a 
persou who has been connoted of one of the offences mentioned m mb section 
(l) of section 100 Criminal Procedure Code is not restricted to case* where 
the conviction was by one of the courts specified in the sub section The 


Re Sofai Qounden (1914) 1 1 Jt 37 Mad 153 


— — sec 123 — Security to keep 

the pear* — and potror ef the D it ret Magistrate to cancel a security bond ] The 
District Mag strate hag jarigdictlon under section 125, Cr mtnal Procedure 
Code to cancel a bond to keep the peace on tbo eround that on the facta 
iti eiecnt on shonl'* not have been ordered Halu Sardar v Emperor (1907) 

I L R , 34 Calo 1 (F B ) followed 

Be Mare Gored (19141 X LJb 37 Mad„ 125 


rwo rvu to_ v,«-c - -fc. 19o (1) (e)— Sanction to 

an l that a Loinmiamonor bo appointed for carrym" ou, twu . 
interest is paj ablo and (3) that a p rty is entitled to mesne profits ‘are 
appealable though the f na J order, deterrain n s the extent or amount will 
P a » t0 /lEAT? 4 „ Sfc Naroyona Pattar x Oepalrtruhna 

Pat far (190a) I Lit -8 Slid 3 \ Ram JTirp J t Rup kuari f ]so 
1LR, (i All, 2h9 (PC) Chup Inlar F.a> uiur Sigh r JJ ,ai Bahadur 
W. (IJ01) ILB 23 All 152 (PC) Uahoragah ef Durden r 
Tara Sun far, JMi (18SS) 1 L P 9 C«lc G19 an 1 Deo 1. Aandae 

Binghr llint>B»gh (1911) 14 CLJ 35 nferred to Held an appeal 
against a pro! n innry order in execution can Ihj filed even after the dateof 
tbo tnal order which merely carries out and is consequential to the prolf. 
minary order though n 0 a p|real 1 as been filed an nst the final order E««a 

4 
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(1907) 12 GW IT, 590 and ATaram Das v Baljoiind (1911) 8 ALI, 

6^4 not followed Similarly an appeal against an order of remand 
can be Hied even after the date of the final decree consequential on remand 
Subba Sastr i v Balachandra Sastrt (1895) I L It. 18 Mad , 421 and 
Mulltkarjuna y rathane n» (1896) ILR, 19 Mad, 479, followed 
W here a right and jurisdiction are oonforred expressly be statute they can- 
not be taken away or cnt down except bj express words or by necessary 
implication When the law gives » person two remodiea he is entitled to 
avail himself of cither of them unless they are inconsistent. There isno 
question of election in such cases ITussammit Oulab Roery Badshah Baha- 
dur (1909) 13 C W.N., 1197, followed With the reversal of the earlier 
order, the later order which depends for its validity upon the earlier ono, 

»pso facto ceases to have any force 

Lakshmi v Mam Dev* .. (1914) I L.R , 37 Mad , 29 

i /or m oj —See Hindu Law 

DEFAMATION - See Indian Penal Gods (Act XLV of 1860), sec 493 
DELAY effect of —See Specific Relief Act (I of 1877) 

DEPOSIT OF MONEY REPAYADLE at a fixed date -See Limitation Act (IX 
of 1908) 

DEVASTANAM COMMITTEE MEMBER, decree debt incurred by father a» — 

See Hindu Law 

DOCUMENT, ANCIENT —See (Indian) Evidence Act (I of 1872). 

- — , presumed to he genuine by the first Court, uhether, can be 

rejected xn appeal —See Indian Emdence Act (I or 1872) 

EAS^TVT ~ ' ■ ■ ■' 


to an action fi t damages, but actual damage is not necessary to entitle a 
person having a right of support to relief by way of injunction Corporation 
„ I Birmingham v Allen (187?) 6 Ch.D 28l followod Qaasre Whether 
a right of support can be claimed for a temporary structure which has been 
inexistence for the statutory period 9 Maberlay v Doicson 5 L J (Common 
Law) k.B , 261 referred to 

Ramafcrislina v ScetJiarama ,(1914) I L R , 37 Mad , 527 

EASEMENTS — Water right » —Distinction between surface water, and icaterfiotang 
in a definite channel 3 No claim can be made either as a natural right or as 
an easement by prescription, to water which does not flow a definite 


coming to a conclusion against any body of water bung regarded as surface 
water rhe question wl ether or not j irticatar water is surface water Is 
ono of fact to bo do to mi mod by tbe cirrumstantes attending its origin and 
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' the parties 

ng from the 

" ■ ’ ‘ and 3 in a 

. * 1 n it entered 

the fourth defendant b field, and after irrigating It, flowed over ita bunds 
and joined another channel which irrigated the plaintiff's lands Defend- 
ants Nos 1, 2 and 3 blocked up the chanuel at a point higher than the 
fourth defendant's land in a suit by plaintiff for declaration of his nght 
to the customary supply of water through the channel and for an injunction 
restraining the defendants from obstructing the water-coarse. Slid, that 
the water of the cl annel when it entered the fourth defendant’s field could 
not be regarded ns surface water, but continued in a definite water course, 
and plaintiff was entitled to the nsnal supply of water unobstructed, 

Adtnarayana v Bamudtt (1914) I LB, 37 Had , 304 

EJECTMENT, eoncerucn of suit «n into on* for partition — Bte HINDU Law 

Landlord and tenant — Bight o / Itsiee after expiry of lease, to eject 

u trespasser ] Where a lessee whose leaso had expired prior to suit, sued for 


getting a decree Cibbinf v Bucllnnd (1863) L J , 32 Exoh , 156 and 
Knight v Clarke (1885) 15 Q B D , 291, referred to 

Venkayya v Satteyya . (1914) I.L.R , 37 Mad , 281 

ENCUMBRANCE dtxhargt o) —See JIrvenue Recoveri Act (Madras Act II 
of 1804 ) 

o/ minor’s property by natural guardian while Court guardian 

♦n mifence— See Odaeduns and Wards Ait (7111 or 1890), 

EQUITY, JUSTICE AND GOOD CONSCIENCE, rule of —Bte Hindu Law 897 

ESTATES LAND ACT (MADRAS ACT I OF 1908)— Tender of patta net neees 
eary to recover rent though accrual due prior to the /let— Limitation, when 
begin t to tun tn respect of claim for rent J In a suit for reeorery of rent time 


JCanthimathinatha t Wufhuiamia 


(1P11) 1 L R , 37 Mad , 610 
77 — Uaire i Local 


LakehminaraAtmham Panfulu \ Sree Sree Bemochandra Afardaraja 
Deo - (VU4) I L R , 37 Mad , 319 

s-. 3 (7) and 6— Suit 

for resumption by a land holder opoin it rycts — Jiref Court’s decree le'cre tie 
Act, in /attur of the landholder— Jet ccming into force tinting ejptol, ifect cf 
—11 heller Estates Land Jet, section 6, retrcspectire— Pinal decree in sections 
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v i - »«* t i» «/\ “ r Maelken 

i shambhar 
Sen (’90j) 
i Bahadur 

(1937) 12 OWN 590 and Naratn Das v Balgohnd (1911) 8 ALJ 
604 not f Mowed Similarly an appeal against an order of remand 
can be filed even after the date of the final de ree consequential on remand 
Subha Sastn v BalachanirO, Sastn (189o) ILK 18 Mad 421 and 

MulMarjwna y Pathaneni (1896) ILE 19 Mad 4"9 followed 

Where a right and jurisdiction are oonforred expressly bv statute they can 
not be taken away or cut down except bj express vords or by necessary 
implication V> hen the la t km«s i person two remedies he is ent tied to 
ava 1 himself of cither of them unless they are inconsistent There isno 
quest n of elect on in such cases Zfussammat Qulab Koerv Badshah Baha 
dur (1909) 13CWN 1197 followed With the reversal of the earl er 
order the later order which depends for ns val dity upon the earlier ono, 
ipso /acta ceases to hare any force 

Lalcshm* v ifaru Dev* (1914) I L R 37 Mad , 29 

■ i i-— form of —Set Hindu Law 

DEFAMATION —See Indian Penal Code (Act XLV of 1860) sec 493 
DELAY effect of —Bee Specific Relief Act (I of 1877) 

DEPOSIT OF MONEY REPAYADLE at a fixed date -See Limitation Act (IX 
of 1908) 

DEVAST ANAM COMMITTEE MEMBER decree dsbf incurred by father as — 

See Hindu Law 

DOCUMENT ANCIENT —See (Indian) Eyidfnce Act (I of 1872) 

presu ed to be genu ne by tl e fir t Court whether can be 

rejected in appeal —See Indian Evidence Act (I of 187") 

EASr'TNT 


to an action f r damages but actual damage s not necessary to ent tie a 
person hnv ng a r ght of su^ ort to relief by way of njnnct on Corpor l ion 
n) B rmingham v Alle (187") 6 ChB 284 followod Qtizre Whother 
it right f support can bo clu med for a temporary structure wb cl 1 as been 
in ex stenoe fnr tl e statutory per o 1 9 Maberlay v Do raon B LI (Common 
Law) KB 261 referred to 

Ramakns nay Seetl arama (1914) I L R 37 Mad 527 

EASEMENTS — Wafer r ght* D si etton bet sen su face water and water fio c*ng 
in a definite channel 3 N° c h» m oan be made either as a natural right or as 
an easement by preBCr pt on o water wl icl loes not flow a defin te 
course but wh ch si ould be regarded as surfaco water or surface dra nage 

• . ■ ■ «its 

• the 


com ng to a condos on nga nat any body of water be ng regarded ns surface 
water The question wt ether or not j rt catar water is surfaco water is 
one of foot to be determined by tbo c rcumstmn es atteodi g its origin s d 
continued existence Ti e right to tho water of a stream is sustainable 
notwlthstsud ng iho fact that ti o wt er in the s ream is not always sufTcien 
for the purpose for which the right is cla ned or tl at it read ts tl o plain 
tiS • Isnd not duectly, bet indirectly by Cowing into nnotl er channel A 
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the fourth defendant a field, and after irrigating it, flowed 
and joined another channel which irrigated the plaintiff a 


the parties 
ng from the 
and 3 in a 
□ it entered 
over its bunds 
lands Defend 




not be regarded 03 surfaeo water but continued in a definite water course, 
and plaintiff was entitled to the usual supply of water unobstructed 
Adinarayarut v Ramudu (1914) I L R 37 Mad , 304 

EJECTMENT convtrt on 0/ *uit in into ont for partition — flee Hindu Law 

.. - Landlord and tenant — Right of lessee after expiry of leate to eject 

a trespasser ] Where n lessee whose lease had expired prior to suit sued for 


• (1914) ILR 37 Mad 281 

ENCUMBRANCE duchorye 0) —Bee Revenue Recovery Act (Madras Act II 
op 1884) 

0 / minor* property by natural guardian uhile Court yuardian 

♦n txitlence-See Guardians and Wards Act (VIII op 1890) 

EQUITY, JUSTICE AND GOOD CONSCIENCE, rule of —Bee Hindu Law 897 

ESTATES LAND ACT (MADRAS ACT I OF 1908)— Tender of patta netnecet 
s ary to recover rent though accrued due vrtor ti the Act— Limitation, irben 
begins to run tn respect of claim for rent ] In a suit for recovery of rent time 


Kanthimathinatha t Jfutfiuiamia 


(1PI1) IL R 37 Med , 640 
17—Uadrat Local 


Lahehmtnarasimham Fantulu v Sree Sr ee Remachandra llariaraja 
Deo (1°14) I L B , 37 Mad , 319 

3 (7) and 6— Suit 

for re*umj>ficn by a landholder ayam/t ryete — J iret Court » decree before the 
Act »i /a«urc/ the landholder— Act rcminy into force lurfny eyprol efectof 
—11 Aether Estates Land Jet, ««fu« 6 retr sptetirt — Fi«al decree in sect on 3 
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(1907) 12 OWN", 590 and Na ram Das v. Balgofond (1011) 8 All, 

6^4 not followed Similarly an appeal against an order of remand 
can be filed even after the date of the final decree consequential on remand 
Sulla Saatn v Balachandra Saetn (1895) I.L II. 18 Mad , 421 and 
MuUtfcarjiMta y Fathaweiu (1896) ILB, 19 Mad, 47 Q , followed 
Where a right and ] ungdiotion are oonferred expressly by statute they can- 
not be taken away or cut down except bj express w ords or by necessary 
implication W hen the law gives a person two rcmodies he is entitled to 
avail hnn6elf of utberof them unless they are inconsistent There isno 
qnestu n of election in such cases Sfussammat Guiob Eoer y Badshah Baha- 
dur (1909) 13 C W N., 1197, followed With the reversal of the earlier 
order, the later order which depends for ita validity upon the earlier ono, 

%pso facto ceases to have any force 

Lakshmx v Jllaru Dev* . „ (1914) I L.R , 87 Mad , 29 

* form, of See Hindo Law 

DEFAMATION - Sea Indian Penal Code (Act XLV of I860), sec 498 
DELAY, ejTecf of —Bee Specific Relief Act (I of 1877) 

DEPOSIT OF MONEY REPAYABLE at afred date - See Limitation Act (IX 
of 1908) 

DEVASTANAM COMMITTEE MEMBER, decree debt incurred by father as — 

See IIivdc Law 

DOCUMENT, ANCIENT — See (Indian) Evidence Act (I of 1872) 

— , presumed to be genuine by fba first Court, whether, can be 

rejected in appeal See Indian Evidence Act (I or 1872) 

EASEMENT— Right of support— Disturbance— Actual damage when necessary, fo 
support action — Temporary structure, whether an easement of support oefluir- 


„ right «>f support can be clmoed for a temporary structure which has been 
inexistence fir the statutory period 9 Jlfaberiay v. Doirwn 5 L J (Common 
Law) K U , 261, referred to 

ftamalnsbna v Sietl arums (1914) I L R , 37 3f»d , 52/ 

EASEMENTS— Wafer rights —Distinction between surface water, and tcaferyiotcsng 
»n a definite channel ) No claim con be made either as a natural right or as 
an easement by prescription, to water which does not flow m a definite 
course, but which should be regarded as surfaco water or surface drainage 
The nght to the water of a stream does not cease, when it ceases to flow in 
a confined water-oourse, unless it exhaust* itself as a stream, aud merely 
Soaks into the ground The chief characteristic of surface water is its 
inability to maintain its identity and existence i.s a water body When the 
flow of water on ono pessou’s land can be identified with that on another, a 


Well-defined existence anting fiomtia ascertained course is the roal test in 
coming to a conclusion against any body of water being regarded as surface 
water The question wl ether or not particular water Is surfaco water is 
ono of fact to bo determined by the circums lames attending its origin and 
continued existence The right to the water of a stream is sostsinable 
notwithstanding ibe fact that tl e water in the strvam is not always sufficient 
for^lhe purpose for which the right is claimed, or that it reaches the plain- 
tiff's land not dbectiy, but indirectly by flowing into another channel. A 
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river channel supplied the means of irrigation for the lands of the parties 
to the salt, and the other ryots of the village A branch leading from the 
main channel passed through the lands of defendants Nos 1 2 and 3 in a 
definite water-course up to the fourth defendants lands when it entered 
the fourth defendant a field, and after irrigating it, Bowed oyer its bunds 
and \oined another channel which irrigated the plaintiff a lands Defend 


Aitnarayana v fiamudtt (1914) I L It , 37 Mad , 304 

EJECTMENT concer* on o/*uif •» info on* for partition — flee HiMitr Law 
, — . . Landlord and tenant — Bight of lessee after expiry of leate to eject 


ENCUMBRANCE discharge of — See Reybnue Recoveri Act (Maoris Aot II 
or 1864) 

— o/ minor « property by natural guardian while Court guardian 
♦n metence-See Guardians a«d Wards Act (VIII or 1800) 

EQUITY, JUSTICE AND GOOD CONSCIENCE, rule o / —See Hindu Lao 897 

ESTATES LAND ACT (MADRAS ACT I OF 1908)— Tender of patt i net neces 
eary to recover rent though accrued due prior to the Art— limitation, ich*« 

* .. , Tnnsmtfor recovery of rent time 


Jfanthimathinatha t 


hfutha Sdmfa 


(1 P 14) I L R 37 Mad , 610 
77 — Ifadro* Zocaf 


Eatehminarojimharo Panfnlu v flrse Sre* Ramachandra Jfcrdjroja 
D t0 (1014) I L R , 87 Mad , 319 

3 (7) and 6— Suit 

for re wmrlion by a landholder egaimt rgcts— I ir«t Court’s decree tefcre tie 
Act in /at our o/ the landholder— Att cemmg info force dmein g cyprol eftel of 
hether Eetate) Land Aet,*«t»on6 rstrcspeetite— Pisal decree in *«ttren3 

4 -A 
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# ^ — ' - .1 ' • -*- M * — » «»* irJiJrt «src»i* 

■ ■ • • -Improve- 

r 0/1832), 
. lat ha has 

- in mates 

improvements without any hope ot expectation in himself created or 


of the Transfer of Property Aot will not apply to the case of a tenant as it 
cannot lie said that he is a person believing in good faith that lie is 
“ absolutely entitlod " to the land Neither section 203, clause (A) of 
Transfer of Property Act, nor the Hindu, JInhacimadan, nor Common law of 


submitted to by the tonants without any contest, it may be concluded 
that the tenants have no oooapancy rights Lands held under Amoram 
tenure have generally boen held to be reaumable So far as this Presi 
dency is concerned it would seem to be well settled that a person who has 
lawfully come into possession as a tenant from year to year or for a term 
of years cannot by setting up however notoriously during the continuance 
of »neh relation any title adverse to that of the landlord inconsistent with 
the legal relation between them acquire by limitation title as owner or any 

nto possession , 
607, followed 

. e landlord has 

ns option and 


final for the pnrposes of the section became an appeal was pending when tho 
Act came Into operate n Qunir* t Whether an apprnl w a rehearing of tho 
smt will in the meaning of tho Civil Proce loro Code ns under the Rules 
endrr the Pi ^luh Jalicatnr Act so ns to give ret res nec-tiro ciLct U> a 
statute j a*«M nftet tbi decree of the f irst Conrt and no ring the pendency 
of tie app»al' Qua*r* M briber section 0 of the Madras Fstnten Lan i 
Act, 1903, is in term* retrospective ?] (The views enclosed in reetnngolar 
LrmcWeti were also staled bat are • o longer law si n Fall bench compose i of 
the Lour Joiner KsisnvssWAttt Attu and ATttvo. JJ , drei led the 
contrary in Jfanalsyyn r /uiwriMna PadAi (I'll 3) J L R , 30 Alnd , 479, on 
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I4th November 1910 Thu case ib cow reported for the other points decided 
10 the case which are rioted above ) 

Ao ratayya v Raja 0 / Veitialagtn (1014) 1 L II. 37 Mad , 1 

, as 9, 11, 161, 157 and 187 

(y) — Custom or contract enabling tenant to build on ryoti land, validity of 1 
A custom or contract entitling a ryot of agricultural land to erect build 
mgs thereon, 1 * not opposed to tbo provisions of the Madras Estates 
Land Act, and can be enforced against the landlord, though such ereotions 
may impair the value of the holding for agricnltui si purposes 1 he effect 
of such a custom is simply to make it an implied teim of tbe contract of 
tenancy. 

iletra Kasim Powther v Foulles ... ... (1914) I L R , 37 Mad , 432 

ESTOPPEL — See JIimic Law. 

— -—by judgment — Equitable estoppel — Res judicata — Indemnity, contract 

of — Breach — Decree against fromisee is binding cn promisor} Tbe second 
defendant undertook to pay interest on certain debts of the plaintiff, and 
m default, agreed to indemnify the plaintiff against all losses caused 
thereby. The second defendant having defaulted, the creditor recovered 
judgment both for principal and interest on the debts, in a smt to which 
the plaintiff and second defendant were parties, the conrt finding that 
second defendant a plea of payment of interest was false In n Suit by the 
plaintiff for recovery of damages against the seoond defmdsnt, on account 
of the latter’s default in payment of tbe stipulated inteiest, tho recond 
defendant again pleaded payment Held, that whether the technical role 
of res judicata uas applicable or not, the second defendant was equitably 
estopped, by reason of tbe lmdmg in tbe provious suit from raising tbe 
contention that he had really paid tbe interest duo to the creditor. 11 hero 
there is a contract to indemnify, a decree passed againBt t* e promisee 
cannot he impeached by the promisor and if both tbe promisee and the 
promisor were parties to the cult by tho third party, or if the oromisor 
had notice of tbe amt, the judgment would be conclusive against the 
promisor. The contract on the part of tbe promisor is substantially broken 
when the court finds id a suit honestly defended by the promisee, that 
there bas been a violation of duty by the promisor, which has entitled a 
third party to the' damage for which the indemnity baa been giren 
Parser v. Aeicu (1873) LB, 8 Ch. A , 1035 at p 1058, Mercantile Jmeif- 
ment and General Trust Company v Niter Plate Trust, Lean, ai r! Agency 
Company (1894) 1 Ch , 678 and fTrtaAnOn A’atnbtar v. Kannan (1698) 

I.L It , 21 Mad , 8, referred to. 

Kaltappa v. TndhacMa (1914) I L K , 37 Mad , 270 

■ 1 equitable — Bee Estoppel by Judgment. 

Bee Adverse Possession. 

EVIDENCE 1 —See Consibcction op Document 

(INDIAN) EVIDENCE ACT (I OF 1872), *8 4 AND eO-^nnen< documenf-'Pracfice 
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Prosad jB anerjee (1905) 2 OLJ, 592, referred to It is competent to a 
party to prefer an appeal against the preliminary decree in a redemption 
sail | though before the appeal is presented the final decree has been 
passed. Lakshmi v 3/o«i Den (1911) 21 MLJ, 1063, followed, Janakt 
Nath Ray Chowdhury v, Promotha Nath Ray Chowdhury (1911) 16 OWN - , 

830, referred to 

Ramuuien v Feerappudayan (1014) I L R , 37 Mad,, 455 

esc 92 — See X (ANSfis ofPeopeett 

Act (17 or 188J), es 54 118 

— — * — ss 107 and 108 — Nature of presumpUon-- 

Adrerse possession, tacking o/.] There is no presumption in law that a person 
was olive for seven years from the time when he was last heard of bections 
107 and 103 of the Evidence Act deal with the procedure to be followed 
when, a question is raised before a Court, ss to whether a person is alive 
or dead, but do not lay down any presumption as to how long a man was 
alive or at what time he died Narki v. Lai Sahu (1910) I L It , 37 Calc., 

103 and Muhammad Sharif v Sande An (1912) ILK, 34 All , 30, 
followed Assuming that the Court could make a presumption that a 
person was alive for toven years after he wafl last heard of, it depends 
on the circnmBtances of eaoh case whothci the Comt would draw such a 
presumption or not A person in possession without title cannot tack his 
possession to that of another, if he did not enter on possession ns the heir 
of that other 

Feeramma v Chenna Ptddi (1914) I LE, 37 Mad, 440 

EXECUTION APPLICATION -See Civil Phocepur* Code (Act V of 1908), 
ss 38, 89, 41 and 60, Os XXI R 16 and 26 

EXECUTION PROCEEDINGS pending —See Civil Procedure Cod* (Act V or 
1008) ss 37, 33 AND 160 

, let Judicata in —See Civil Procedure Code 

vAct V of 1908), ss. 37, 38 and 160. 

See " Reb judicata”. 

EXECUTOR, title of, to sue without probate — See Limitation Act (IX or 
1908) 

FINDING, CONCURRENT OF FACT —See Special oh Second Appi-al. 

... — , Nigh Court ignoring, and deciding contrary to it on 

8econd Appeal —See Special or Second Appzil 

FOREIGN COURT juri dictum of — See Foreign Judgment 

FOREIGN JUDGMENT suit m-lvriiiitlica of Foreign Court — Submission fo, 6p 
defendant s, when defendant cairying on business in foreign territory t! rough 
agent— No residence thereby— Struct of notice of suit on agent, insufficient at 
against principals outside jurisdiction— Si nice on j>nnci/«L out of jurisdic. 
fion ] bubmi8»ion to the jurisdiction of a foreign forum ■■ largely a question 
of fact in each case or a mixed question nf law and fact ft hero defen 
dents submitted to the jurisdiction of foreign Courts fcy giving a power of 
attorney to nn agent and a decision is passed against them after 
service "of summons of the anlt on them while they wero out of jurisdiction 
by order of Conrf, the defendants are \nm& facie bonud by the /ndgmenti 
BDd where no other defence is raised but that of non submission and non- 
servico of notice bo* h of which were found again*;, a decree against the 
defendants in accordance with the foreign Judgment must necessarily follow. 
Persona who carry on business (n ft foreign country through an ogont 
suimit to the jurisdiction of the Courts of that country Ly giving that 
agent a power of attorney containing very wide powers including right to 
institute or defend any suits that might be brought against them toncblng 
any matters connected with tlielr business or otherwise A power of 
attorney of this chsrsotrr which presumably it hroogl l to tho notice of 
persons dealing with the firm is evidence that the principals adopted the 
Court of tho i lace wherein th« business is carried on, ss the forum before 
wllcb their claims were to Lei brought Aon l cf Australasia v Ilardmj 
(1810) 10 LJ C P , 815 and In re llaxnault Jomt Act (1659) PCD, Rep , 

6tfi st | *81 and Rank of Australasia v AW (1851) £0 1„J Q I! , 234, 
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followed Olifer — A decree obtained in a foreign country against a firm 
after serving the agent of the firm with notico of th» suit while tbo principals 
of the firm who were defendant# in the cause were out of its jurisdiction 
cannot be -n - — — * J » - - 1 - , 

Sahib T h ■ • 

109 folios 
reside out 

residence • , * 

20 Mad , 

HR, K 

17 Bom , ■ ■ ■ 

541 (PC 
fort (1889 

Sc\ ib ly v. It eefanbola (1870) 6 Q B , 155. and Emanuel y Symon (1908), i 
K B , 302, referred to 

Ramanatfcan Chettur v KaUmuthu Pillai (1914) I L It , 37 Mad , 163 

F0KEST ACT (MADRAS ACT V OF 1882), sa 2ti, 53 and 55— Compounding 
offence ] The word# “ no fnrtbei proceedings shall be taken ” in sei lion 63 
of the Forest Act (Madras Act V of 1882), mean that proceedings then in 
progress mnst lapse 

Re Kenya na Paiayaeh » .. ,. (1914) I.L It , 37 Mad , 28 

FRAUD —See Minor 

GUARDIAN ad litem, appointment of, procured by suppression of near relation — 

See Minor 

de facto, pan ere of — See Muiummaiian Law. 

GUARDIANS AND WARDS ACT (Vlll OF 1890), as 7 (2). 20 And 30-0uardian 
appointed by Court— Encumbrance of minor’* properly by natural guardian 
u bile court guarit an m existence — Encumbrancs i oid — Consideration, totd 
deed, no, for froth contract on attaining majority] The appointment of a 


property with bit consent, field, that the enoumbranees were null and 
▼Old. An encumbrance thus created without anthon'y cannot be ratiGed by 
the minor on attaining majority. There can be no ratification of a 
transaction which is void owing to the promisor possessing no contractual 
eapicity at the time Nor can a roid deed form a good consideration for a 
freBh contract made by the minor on attaining majority 

Arumugam ChitU V Duraismga Tevar , , (1914) I L R , 37 Mad , 38 

HEREDITARY OFFICES, emoluments of — See (Madras) Hereditary Village 
orriCES Act 

(MADRAS) HEREDITARY VILLAGE OFFICES ACT(I1I OF 1895) sre 5. 

applicability of — Emolument of hereditary offices in section 3, elouse 4 — 

Statute construction of — ] Bootion 5 of Madras Aot 111 of IS^S is applicable 
to emoluments of hereditary offices m proprietary estates of tbo classes 
mentioned in section 3, clause 4 llutyala Bapayya y hosuri ituromulh 


Kandappa Achary y Tt’igama Eaidu . ... (1914) IL.R,87 Mad, 54$ 

HIGH COURT, power of, to alter jfndiny of acquittal into am taction an-1 enhance 
sentence in Retision - — See Criminal Procedure Code (Act T or 18C8), si 
428 and 439 

.. See Abatesievt or suit. 

HINDU LAW— Adoption— Adoption of an orphan— EVoppel — Prrumpt emm/aronr 
of adoption, trbsn arties— Practice — Conversion •/ ml in ejectment info one 
for partition ] Only the parents of a child can giro him in adoption 
and therefore an orphan cannot be validly gHen in adoption either by 
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himself or by any one else. " ’ 1 -S'* ; ** ,w *i v 

2 M II.C.R i 129, Jfalvantro ■ « 

II II.C.R., (0 0 J ) 83, and lit 

Q.C R. 2G8, applied. An in' , ■ , 

adoptee » right* m hi# natural family. Jihacani San! ora i audit v. Ambalay 

Amtnal (IBM) J M II O.lt , 3GJ and Lak«hmappa v. Kdmdi d (1875) 12 Horn 


kni/ina lloxo (18J5) 1 1. It. 18 M id , 14 >, followed No pn#ump*ion in favour 
of an adoption arises in * 1 

or ot cncumstancca by ■ 

the adoption luay have t> . 

all concerned AnandrA ■ • t 

— Appx, xxilii, at p. xxxiv distinguished. A amt in eject men ^cannot bo con- 
verted into a suit tor partition. 

YutthiUngam v. Natela ... (1914) I.L R , 37 Mad., 529 

Debt — J toui Mtgation — decree debt incurred by father as Jevas. 

tanam committee member — * Aryataiiartla 1 meant nj o/.] The liability ot a 


VenvgopataNaiduv Ramanadhan Chetty .. ... (1914) I Lit, 37 Mail , 458 

Impartible Estate— Question vhether an estate alleged tale a raj 

teas partible or impartible— Question tf fact whether estate uas a raj— Con - 
current decistons of Court* ♦» India — Briny Council, practice of— Adoption — 
j nnt p liter to tno toidnm to adopt— I’ower e#erci»ed by aurmtny isido'c — 
Construction oj will — No provision Jor the death tf one of two joint donees — No 
power in Court construing will to make by lit interpretation any addition to 
testamentary diepotihone.} In tho abatncoof a suoad under Madra# Regulation 
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»a» partible er impartible tbe appellant contended that tbe grantee had, at 
and pnor to tbe date of tl o smad, an estate of the nature of a re] or 
principality, and therefore impartible, t nt be did not rely on any special 
family custom Held (on tho shore principles), that the question whether 
tbe pnor estate was of the nature of a raj or not was a question of fact to 
be determined on the crSdenco and that where b th Courts in India I sd 
concurrently found it was not a ra] hut was partible, those findings ought 
not according to the practice of the Board, to be disturbed nnlcss they were 
shown to be cot justified by tho evidence Allen \ Quebec Tl arehouse 
Company (ISS6) LR, 12 A C , 101 at p 104 followed 1 heir Lordships, 
after considering tho endence, so far from being so satisfied were not 
prepared to ssj that they should not hare come to the same conclusion on 


proper determination of which their Lordships were of opinion that tl e 
inatenals in this case were insufficient) that the will gave to the widows 
jointly the power to adopt a son should occasion arise which in their 
opinion made it desirable to do so bnt ouly one of the widows could 
receive tho hoy m adoption so ss to step into the josition of being 1 la 
adoptive mother On a consideration of the surrounding circnmstareea 
there was nothing which required or justified their Lord'hip* in luterpri t» 
mg the provisions of the will with regard to the ad iption in nny special 
way arising from the fact that tho testator was a Hindu, and they must 
adhere to tbe plain meaning of the language need Ihe exercise of tho 
power was Tested in the discretion of the joint done»s, and it was cleirly 


ii u worus ui mu win wueii piujeiiy lunsiiu u it* eu Lw v w vu <• w 
adoption by the two widows acting jimtly Henco tho words referred 
only to the penod of time when both widows were living To hold that 


Ncranmha v Parti aiarathy , (1914) I L R , 37 Mad (P C ), UJ 


defendant 

rodinelam v Nateeam . (l f '14) IXJt , S7 Mad , 435 

■ Jjint/atnily — Tiricf lorn caste— Dtlt— ilarnayt ttpt n«es of male 

member, bindmj on the family ] Marriage is obligatory on Hindus 
who do not desire to adopt the life of a perpetual Brahmaehari cr of a 
Bany&ei and debts reasonably incurred for the marriage of a twice bom 
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Hindn male aTo binding- on the joint family properties Govmdaratulu 
Naranmham v Detarabl otla Venl atanaraeuyya fl904} I L.R , 27 Mad, 

20t>, overruled , iamesttara Sartr % Veeraeharlu (1911) I L R., 34 Mad , 

422, approved 

Qopalaknshnam v Venkatanaraea . . (1914) XL R, 37 Mad, 273 

— • Maintenance — Daughter tn law, whether entitled to It maintained, tn 

the abtence f>) ancestral property— Rule* o/ Hindu law, ic Jen binding on 
Courts — Rule of equity justice and good con cienee'] A Hindu ls'undcr no legal 
obligation to maintain his widowed daughter in law, when lie has no 
ancestral assets m his hands lhe rales of Hindu Law are binding on the 
Court only where it is necessary to decido any question regarding succes- 
sion, inheritance, marriage, or caste or nny religious n'age or institution 
Where maintenance is claimed against a person not on the ground that the 
property coming by inheritance to him is burdened with the maintenance 
of the person claiming it, but on the ground that the Hindu Law-givers 
have placed such a doty on him, the Hindu Law, us such, has no obligatory 
force, and the Conrt would have to decide the question in accordance with 
equity, justice and good conscience. Thongh the rules and precepts of 
Hindu Law giver* might often be entitled to great respect in deciding 
the rule of justice in such cases, the weight due to them would depend 
upon the cncumbtanccs of each case including the conditions of modern 
society, and the conceptions of equity and jastico which the Court 
considers it right to give effect to Semble There may bo special circum- 
stances which may make it equitable and just in a particular case to uphold 
the claim for maintenance, in the absence of ancestral property Khetra 
mam Dam v Kaehmath Dae (180*) Z JB L K (A.C J ) lb, applied Ran- 
gammal v Kchammal (1899) I.L H 22 fila 1 , 305 explained 
Meenakehi Ammal v Rama Ayyar (1914) I L R , 37 Mad 396 

, rule* of when binding on Court* - See HlM>n Lit 897 

See SrEciric Rllilt Act (I or 1877) 

—Stndhanam— Order of eucce non according to Mitakshara — Frofher’* 

widow not an heir—Burdenof proof in euitfor possession ) The etridbanam 
property of a Hindu female devolve# ou her death, on her husband, and 
failing the husband, on his sapindas in the order laid down in the MitaV 
shara with reference to the succession to the property of a male Mary a 
Fillaif^Siuabagyathachi (1911) 2 M TV N , 108 followed A brothe'’s widow 
is a got raja eapinda, but is not entitled to succeed ns an heir under the 
Madras Bystem of inheritance Balamma r. Pu laya (1895) I L.R., 18 Mad , 
lt>S, followed Mart v Chmnammal (18S5J I LJl 8 Mad , 107 and 
I enliataeubranianiam Chettt v Thayarammah (1698) I L R 21 Mad., 263 
referred to On failure of the h isband’s Fapiuda= the blood relations of the 
propositus are entitled to succeed lo the ei-lu ioe of the Crown A Plaintiff 
seeking to recovei possession from a defendant iu possess on though as a 
trespasser, must prove his own title 

Kanaka i mat \ . AnantJmmatJi* Atnmal (1914) I L R., 37 Mad , 293 

Succession — Step mother cannot ml erit under Mttalehara law but 

may indent according to a special ca te custom J A step mother is not to be 
allowed to inherit to her step-son as a sofrnja tapin’) a If an v Chinnami ial 
- - ai* * tn- tv i n \ ' j ™-i 'i' - ' — (apart from 

■ ■ • leirs at all 

■ us case was 

a ■ • * • er according 

. ■ belong the 

SeetRai v bochiar «. . (1914) I L R , 37 Mad , 28G 

— Tilde iff — Alienation in part for necessity — Revertt oner suing for 
declaration a* to iniobdit/ of eale on payment of Eindtnp portion of <fi« 

• i i i , , « «. <■ t r . i . _ . declaration 

■ ■ the wid w 

■ . . • ■ , is invalid 

■ • rtion of the 

, s * ‘ ground of 



GENERA! INDEX 


xx rn 


the absence of an offer iti the plaint to pay the amount that n as binding on. 
tbe reversioner Sin jam Selti 'aijtt* Kondayya v Draupadi Bayamma 
(loOS) J [ U , 31 Mad , 153 not followed Bhaguat Day al Stngh v Dahi 
l?ayal Saha (1'iOS) 1 1, B 35 Calc , 420 (P C ) applied Deli also, that a 


tic alienee has a charge for a certain sum of money 

I aparay «fu v Kottamma (1914) 1 L R , 37 Mad , 276 

IMPARTIBLE ESTATE —See Hindu Law 

IMPROVEMENTS when fnait entitle l to lalue uf Set Estates Ltan Act 
(Madras Act I or 1908) 

INDEMNITY, contract o/ — See Estoppel bt Judgment 

(INDIAN) INSOLVENCY ACT (III OF1909),sec 9(d)(m)-Adj«<l lca f,, n pd,. 
turn for uhat to contain — Lea is to amend, irhen tabs given J A petition for 


tors must appear either in the petition or in the affidavit , otherwise the 
petition is liable to be dismissed as the omiesitn to state it is^a sutsttiitial 


(duhitanto) whether under peculiar circumstances leave could not be 
granted m snch cases. Per Malms, J — “The passage (in tho petition) 
conveys with sufficient certainty that the debtors oo omitted an aot of 
lnsolvenoy by leavirg their place of business and residenco with intent to 
defeat and delay their creditors Bnt if that act of insolvency is not 
expressed with sufficient certainty we aro at liberty to look at the affidavit 
and after leading the petition with the affidavit to find that the act of 
insolvency is charged with (efficient certainty’ Ex parte Coafrj, In re 
SI titan (1877) 6 Cb D , 979, distinguished 
Guuwii <C Co r Mutant* lad Ayjub Sahib . . (1914) 1 L.R , 37 Mad , 555 

INSOLVENCY PROCEEDINGS See Criminal PaocEDUat Code (Act V or 
189S), sec. 195 (1) (<). 

INSURANCE —See Married 11 omen’s Propertt Act (III of 1874) 


vti“n rr” 3 r T tm:* or i 


illegally levied tho cause of acton arises on inch occasion on which the 
cess is demanded and article 131 of schedule II of the Limits non Act does 
not apply Tho High Coart having held in Kandniun Ma b a Lila 1 mamma 
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Gam, Proprietrix efUrlamy Secretary of State for India (1911) I Jj E., 34 
Mad , 295, on facts similar to those relied upon m the present case, that 


they arc the owners of tho water thereon and those rivers and streams of 


reserved to themselves any power to increase the revenue on the satnindau 
or to levy any assessment for the nse of water The permanent sansds 
granted to Rajas and chieftains did not interfere with their use of the waters 
of natural streams for the cultivation of all lands within the ays cut (i e , 
the area of land that can be irrigated according to the customary methods) 
subject to the claims of tho ryots Tho new zammdaris created by tho 
East India Company were placed on the same footmy as the old 
“ 8poak>ng gcneially, whenever the Government contend that these zarain- 
d are are not entitlca to exercise any of the rights which are capable of 
private ownership and that such rights ore vested in the Crown, it lies on 
the Government to prove that such zamindars were deprived of them either 
expressly or by necessary implication under the sanads granted under that 

laris were placed on 

■ _ vhich were granted 

rlier editions of the 
» Regulation of 1S02, 
nth the landholders 

% , permanent sanads 

were granted preclude any such engagement In the case of new zamm- 
daris created, thero may bo cases in which the Government reserved to 
themselves the control ot water-courses Act VII of 1865 was intended 
by the legislature to refer to all livers and streams in those ryotwan 
districts whero no nurasi or any corresponding right prevailed, and the 
words ‘ nvers belonging to Government ’’ do not apply to rivers running 
through or by zamindaris The Act was not intended to effect any change 
in the substantive law bat to enable Government to levy a ccss on 
account of the largo expenditure incurred by Government in the construc- 
tion and improvement of irrigation works The ryotwan lands were 
assumed to be Government property i and all rivers running through 

ryotwan 1 - J 1 ’ - 15 * 

it does no 

owners ue I 

before T 

or roamda > • i 

irrigation ' ■ i 

for water 
apply to t 

entitled to take tho water for irrigation from tho rivers and streams fn 


the Vamsadbara river without the uid of Government works (See the end 
of tho judgment for a summary of tho conclusions ) 

Secretary of State v Janaktramayya . . , M (1914) J L lt H 3/ Mad., 322 


Jurisdiction i — see mobtgaoe. 
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■ 1 ■■ ■ of Jit gh Court to eonucf of offence under see' ion 320, Indian Penal 
Code (Jet XLY of I860 ) — See CusttMt, Pboccdvre Code (Iot V op 1835), 

»ec. 307 

— f> execute decree —See Civit,PaocKDB8t Code (Act V op 1908), 

ss 37, 3S and 150 

• — — Transfer of venue from one fourl to another after Dec e« — Appel- 

late forum ] The District Munnf of Madanspallo haring jurisdiction over 
Kadn-j parsed a decree on 30th March 1011 j» respect of a cause of action 
which arose in Kadm On 1st April 191 1 Kadin was transferred to tho 
territorial jurisdiction of the District Mnnsif • Court at Pcnakonda, from 
which appeals lay to the District Conrt at Lellary, wheroaa appeals from 
the District Mnnsif's Conrt at Madaoapall© lay to the Distriot Court nt 
Cnddapah Held, on the question as to tlic proper appelUtu forum in the 
ca«e. that the appeal fiom the decree lay to the District Court at Dellary, as 
the transfer of territorial jurisdiction ipso facto effected a transfer of venue 
£t>t>bayya r Reel ay 'ja . (1914) I L E , 37 Mad , 477 

JUSTICE, legal, tnoial as opposed to — See Contrict ... 335 

KBAZ1S ACT (XII QF 1880), as 2 and 4 — fffcaji not entitled to any exclusive 
right to officiate as each ] lhe appointment of a person as Khan under tho 
Khaais Act (Xli of 1BS0) does not confer on the appointee any ext Ins ire 
franchise or ^aoy exclusive right to perform tho functions of bis office 


person from discharging any of the functions of a Khazi Muhnmmml 
liusut v Bayad Ahmed (1831), 1 Bom II C R Appx 18, distinguished 
8aynd Jlasltm Saheb x Uusemsha (1889) ILR, 13 Horn, 429, Jftra 
iloiilm v Jean Mbhtdm (IO07) 17 M L J , 121, Bhoolwi v Byui Dm our 
Vlee (1859) N W P 3 D A., 127, and Zeenutoollah Cate » x. Hujteboollah 
(1635) 6 Ben S D A , 31, referred to 

8heik Vmmar x. Baton XI an ... .. (1014) I L U , 37 Mad., 22S 

KIDNAPPING from lawful guardianship —See Ivdjan Venai Code (Act XIV 
or 18G9) 

LAND ENCROACHMENT ACT (MADRAS ACT III OF 1905) See Mamas 

lBitlaiTtoN Ceis Act (VII or lt>U») 

LAND HOLDER, mgl t of, to tUHram property o' intermediate tenure holder for 
eeee paid —See (Madras) Estates Laud Act (I or 1938) 

LANDLORD AND TENANT — See Adverse Possission 

... See Ejectmekt. 

LEGAL PRACTITIONERS' AC1 Wilt* ~ ■ ■ 

W’ll/ul neglect of pleader to ■ •• • • •" 1 

claim ” purchase of, by a plea ■ ■ ■ * 1 

a”i 136— Pleader engaging i ■ • • 

Rais 27 of Ike Rules unde " ■ s • 


fees, is unprofessional conduct for which the plesder could be punished 
under lection 13 of the Legal Practitioners' Act Per Benson (Orrc CJ) 
. 1 ~ ‘ . T . • v- r,t f~-« i« sn sgirr»- 

, 1 — Hie 


i 11 of 

fees is 

nlshsd 
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and it amounts to fraudulent conduct on the part of the pleader. Obiter. 
StNKiEtN Najr, J — A vakil is bound to appear and conduct bis case even if 
the fee or any portion thereof remains unpaid, iq the absence of any agree- 
ment to the contrary or at least notice to the client m sufficient time tc 
onable him to make other arrangements Obiter 8u\dara Aytar, J — In 
the absence of an agreement that the fee promised Bhould be previously 
paid, it is, to say the least, very doubtful whether a plea of non-payment of 
part of the fee would be of any avail Held by the Full Bench A claim 
is none the less an “ actionable cl mn ” within the meaning of section 3 of 
the Transfer of Property Act, because a suit bad been initiated thereon 


pa it of the pleader is a question to be determined on the particular facts of 
eaoh case Pgr BvUda ra A WAR, J — The dobs it on the plendei who 
purchases an " actionable claim,’ to show that in the circumstances of the 
■ 1 * Hel I by the Fall 

not intimate the 
lea framed by the 
ty of misconduct, 
Lordships of the 

• ushment for such 

violation of the rnles, in the absence of a epecifio charge to that effect 
Oiifer Sundara A war J —A pleader who merely supervises a trade even 
if only doting his leisure hours and holidays must be said to be personally 
carrying on the trade even if the ordinary rout ne work of the trade is 
carried on by means of servant and agent If all the members of a family 
of whom the pleader is one, enter Into a partnership and carry on a family 
trade us partners, then all of them most be regarded as carrying on the 
trade It n otherwise, if some member* alone of the joint family carry on 
the family tride, in whioh the pleader ha* no direct concern so far as the 
outside world is concerned, though, as between the members inter te all of 
them might be responsible for the result of the trade Obiter Sankikan 
VaiR, J — In the circumstances of this country nnd under the present con- 
ditions of tho legal profession It may bn inexpedient and unnecessary for 
the High Court to declare th*t a pleader should not follow any trade or 
business and that it is unprofessional for him to do so 
Mum Jledth v 1 enkafa Hot (1914) I L R , 37 Mad., 238 

LEGAL PROCEEDINGS, agreement interfering t nth the course of the -See 

AGREEMENT 

LESSEE, right oj, after erpiry of the lease, to eject a trespasser — S«9 EJKCrMKNT. 

LIMITATION ACT (IX OF 1*108). *ec G —See Civit Procedure Code (4ct 
XIV of 1682) sic 230 

- sec 17 — 5«e Limitation Act (IX CP 1908)... 175 

, , . - .... - — — S3 19 and 20 — Payment or acknowledg- 
ment by one partner only— Invalid a* against other partners in absence of 
proof of authorit j to make it— Ho presumption of such authority— Contract Act 
(IX o/1872), see 251— J Vece'sarV or usually done *n carrying on partnership— 

Proof under, intu/Fcient—Judicialnottee—Practiee ] Held, that aocording to 
the rulings in this Presidency an acknowledgement or payment made by one 
partner does not bind the other partners, in the absence of proof that they 
authorised *uch acknowledgetnen* or payment, thoueh it may be an act 
neceesary or one nsual'y done tn carrying on the bnsiness of partnership , 
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Higl c *• — i i - -* 

(ortl <• ■ ■ 

TV is o 

that the are e t tied o take ]n l c il notice of it without reqn ring proof of 

£ P r fsrnv Seefh ramoj m* (1914) I L E 34 Mad 140 

49 bO 61 G2 81 69 l’O and 145— Epee* 

fic moveable p Operty r eantnj of u art cle 4J— IDief) er includes montj — 
PessJuan artiels w lit tv to be ppliei- Monty had a d rets utd to the jdnuitijf’s 
u e ] 1\ here the harmva of a Malabar tai wid sued a junior for recovery 
ofa sn a of tarwad i onoy re e ved by the latter, but withheM by h m in 
leu al of the pla nt ft a r gilt to tl e time Held that the case was governed 
by article hi of tie L m tut on Act (IT of 1903) as the defends t lad 
received monies belong ng to the pla ntifi wh ch ex a quo et bono he ought to 
rcfnnd and the cause of act o was for money had and received to the 
plaintiff a use and arose on the late of the r ceipt and not on the date of 


recovered pec e » ' tl e very | roperty itaelf not any equivalent or 
■ eparation The residuary art olo 120 should be appl ed only as a last 
resot t if no ther article is applicable Blaroop Dot Wo tidal v Jojgestar 
Boi hhoudhry (1899) I L R 26 Calo *61 referred to 
Suntanm v Gown la (1914) ILR 37 Mad , 381 


— art 132 See Civil Procedurr Code (Act 

V or 1908) ss 38 39 41 and SO *rt 

...... Depot t of money repayable at a fired dale — 

Art cle* CO a d 115 upplt lie article I4o » ot appl cable— Deoo.it t art cle 
14o meaning of Probate net Idmtnt IrationAct (ro/18>»l) — Title of exec tor 
L) e e even it out probate— Limitation Act (TT of 1908) *ec 17— Same inord 
re enocted in a repeah g Act — Conjtrurtto s nemea to ait the repealed 


followed Admin slrat r General Deng l v Jfmfo Jfammt Daesee (1961) 
ILR 31 Calo 919 and lala Qubtnd Prasad v Chairman of Patna 1/umci 
polity (1907) C C L J C35 not followed A loan repayable at a fired date 
is governed probably by article fG and >f not by article 116 Unlike cases 
governed by the Indnn Sucoessi n Ac* an! the Hindu Wills Act in a case 


former then unlei* there is some strong reason to the contrary it most be 
r. ad in cl e samo sense in tl e snbse jnent Act in which it is re-enacted 
Jtfit »«rp,| m I » C»» /Jsv> r It I 40 1P1 . > 1-1 


ihilalrul nuJu v Aamyanaruumy Ch# fy 


(1914) IXfU.3’ Mid., 171 
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LIMITATION —See 0m& Procedure Cods (Act XI7 of 1882), sec, 230. 

- — — i hen begins to run m respect of claim for rent — See (Mashas) 

Estates Land lei (I or 1008) 

LIMITATION ACTS, policy of —Bee Ciiil Procedure Code (Act XIV of 
1882), sec 230 

LOCAL BOARDS ACT (MADRAS ACT V OF 1884), ss 73 and 74 -Bee 
(Madras) Estates I and Act (I of 1008) 

LOCAL GOVERNMENT, the allegei ratification by — Bee Secretary of State, 

MAINTENANCE —Bet Hindu Law 

(INDIAN) MAJORITY ACT (IX OF 1875), sec i —See Indian Penal Code 
(Act XLV of I860) 

MALE MEMBER marriage expenses of, binding on the family — Bee Hindu Law. 

MALABAR LAW — Bee Mortgage 

MAINTENANCE See Criminal Procedure Code (Act V of 1808), sec. 488 (1). 

MALICIOUS PROSECUTION— 1 Prosecution,' tohat amounts to— Magistrate tending 
only notice t«t not summons or uariant and dismissing complaint, noprasecu- 
tton — Criminal Proceture Code ( Act I of 18'J8), sec 202 ] Where on 


t-ode, alter ne mng counsel 101 uuui pmiea ueia mat mere was no pro- 
secution of any offonee by the cooiplainaut so as to give room for any suit 
for malicious prosecution Del osnno v Qulab Chand Anundjee (1010) 

I L R , 37 Calc , 353, Go'ap Jan v Bholanath Khettry (1911) l.L B , S8 Calc , 

880 followed The sending of suoh notice and the heonng theron are not 
an then zed by the Criminal Procedure Code Prosecution commences with 
the issue of piooess (summons or warrant) after tho complaint has been 
entertained by the magistrate and the prior proceedings constitute at most 
no attempt by the complainant to prosecute tho accused 

Bhetk Neeran Saheb v, Ratnavelu Mudali . (1914) l.L R., 37 Mad , 181 

MARRIED WOMEN'S PROPERTY ACT (III o 1 1874), seo 6— Applicability to 
Hindus — Insurance — Policy jor the benefit of wife and children-, if Creates a 
trust — "oliey amount payable to the executors, administrators and assigns of 
the assured— Right of oenefietary to enforce — Presumption of advancement ] 


thereby Per White, CJ— Section 6 does not affect the law of contract 
or the law of trust as regards the persons entitled to enforce the contract 
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ns (») tho company was under a contractual obligation to pay the amount to 
the executor or administrator of the assured and (n) the presumption of 
advancement of a daughter was rebutted by the words ‘ for the benefit of 
his wife nnd children" the policy not being ono foi the benefit of such of 


marred as the expression 'married woman’ cannot refer to any woman 
other than one who is married to the assured 

Bolamba v. Knshnayya . (1914) I L R , 37 Mad (F B ), 433 

MINOR — See Cok tract . 390 

1 ■ gee Mult cm w a dan La* 

Guardian ad litem, appointment of, procur'd by luppreision of ihs exut- 

tnci of near relation — IFbetber decree liable I > be set aside — Fraud.] In a 
suit for the recovery of money against n father and his minor son, the 
father refused to act as guardian ad litem of his minor, whereupon the 


be deliberately false so as to constitute fraud, in tho absonce of any allegi 
tion of collusion between the plaintiff and tho Head Cleik, and the decree 
could not be set aside nnlesa there was no appointment of a guardian ad 
litem or the appointment was induced by fraud or wbut the Court would 
regard at tantamount to fraud, ffanuman Prasad v Muhammad Isha / 

(1906) I L It, 28 All , 137, Ra machandra Das v Jolt Praia l (180?) I,LR., 

29 All , 673 and Baba, i bin A'uea;» v. Marufi (1874) 11 Bom IT C B, 182 
distinguished. 

Ifarutbamala* v Palani . (1914) I L R , 37 Mad , 635 

— — , a deers* for land and mesne profits %n favour of —Bet Civil Pbocbdcbe 
Code (Act XIV or 1882), sic 230 

MINORITY of Muhammadan, when to cease — Se«( Tmjian) Pinal Code (Act 
XLV or 1860), sec 3C3. 

MONEY, suit to recover under a contract with Government, whether of a Small Cause 
nature —See Provincial Svill Cause Cocbts Act (IX |or 1887), sen. II 


MORTGAGE — Suit for redemption — Valuation — Jurisdiction — Ifalabar Bate — 
Jlfortyaye by hamavan sol ether a junior member is bound to sue to set aside ] 
The proper valuation of a suit to redeem a mi rtgage is the smount of the 
mortgage admitted by the plaintiff to be biudmg on lnm, and not that of 
the mortgages set up by the defendant In such a suit the ques'ion of 
jurisdiction has to bo decided on the averments il. tho plaint, and not with 
reference to the pleas of the defondant Chan in v Xombi (1S8G) 1L R., 9 
Mad, 208 followed Bnniv A'uncht Am ma (1391) ILE 14 Mail., 26 at 
- 1 * ,,M - •--«»- • makes an ahena* 

■ need not ana to 

• . of their title, in 

• _ , ecu* : where the 

plaintiff has himself executed the instrument tin Ter which the defendant 
claims The trnsteo of ft Malabar derasom first executed au olfi for Rj EO, 
snd subsequently renewed tho same in a consolidated ctli for Rs 1.C50 and 
fur’hcr created & pu rani adam tor Rs 1 500, on tho same property His 
successor sued to redeem the otti for Rs SO treating tho other mortgages a* 
invalid Ihld, that tho suit as framed was maintainable, and tho pUmtifl 
was not bound to sue to set aside the later mortgages created by hi* 
predecessor 
Chappan v Earn 

5 


(1914) I L B , 37 Mad., 420 
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c/ State for India (1901) ILK, 2d Bom, 2S7 distinguished Eassonada 
Payarv Sttfiaroma Ptlfai (I86i) 2 it B C R , 171, referred J he levying of 
penal assessment on 'and if not justified amounts to nnlanfnl interference 
with po session 

Ayyoparaju r The Secretary of State (1914) I L R , 37 Mad , 298 

(INDIAN) PENAL CODE (Act XLV of 1860) sic 826— Junsdic turn of High 
Co t rt to c m tet of an offence under —See Criuikal Pbocedcbe Code (Act V 
or 1895) sic 307 

— — sic 360 — See Cbiminal Pbo- 

cepube Code (Act V of 18°8) es 4°3 and 439 

1 »so 423 — “ Consideration " 

meaning of ] The word 1 consideration '* in section 423 Indian Penal Code, 
cannot mean the property transferred Therefore an untrue assertion In a 
transfer deed that the whole of n plot of land belonged to the transferor is 
not a statement relating to the consideration for the transfer and la not an 
offence under the section 

Re afanifl Gmndan (1914) 1 L E , 37 Mad , 47 

, — — * • — Sic 498 — Defamation — absolute 

privilege or statement tn complaint to magistrate ] A defamatory statement 
in a complaint to a magistrate is absolutely privileged 

Re MulKmami haidu . (1914) 1 L R , 47 Mad , 110 


lavful gvatdiai • ' .... 

oj section 363— ■ ■ 

Muhammadan ‘ 

mother's right to custody but for the purpose of section 363 Indian Penal 
Code regard must be had only to the definition of minority in eeotion 3 
Indian Majority Act (IX of 1876) In the matter of Khatija Bibi (1870) 

6 Beng L U , 5 j 7, distinguished 

Be J futhu Ibrah » (1914) I LR , 37 Mad., 567 

PERJURY, sanction for not desirable in public interests - — See Criminal Procf- 
dcrk Codf (Act \ ox 1898) arc 105 

PLEADER ENGAGING IN TRADE ir,(Ao t i-tiniatmg to the lhgK Court —See 
Lfoil Practitioners Act (XYIII of 1879), sic 13 

POLICY for the benefit of m'e and children, if creates a fruit —Set Marhiid 
Women s raoriRTT Act (III of 1674) 

POSSESSION by person claiming as trustee — See Adtebbf PossissioN 
PRACTICE —See Hindo Law. 

as to mods of proof —See (Indian) Evidence Act (I or 1872) 

PRESCRIPTION -8ie Fstates Land act (Madras Act I of 1908) 

PRESUMPTION IN FAVOUR OF ADOPTION w-hsn arises —Bee Hindu Law 
PRESUMPTION nature oj - See (Indian) Evidence Act (I of 1S72). 

PRICE meamny of Bee Tkakifir of Profertt Act (IV of 1631), ss 54 and 
118 

PRIVATE INTERNATIONAL LAW i — See Ioreion JcdquEnt 
PRIVILEGE absolute, jor statement m complaint to MagietnteSee Indian 
Pinal Coue (Act XLV of 1BC0) *ic 49S. 

PRIVY COUNCIL prael es oft- See Decree, as-ickment i r 
— — — ■ • See Hindu Li* 

PROBATE AND ADMINISTRATION ACT (V OF !8fil) —S>e Limitation 
Act (IX or 1 Pl8) 

6 
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PROBATE, till* of executor to sue even without — See Limitation Act (IX or 
1903) 

PROMISSORY NOTE executed for compounding a charge of grievous hurt — See 

Contract 885 

PROPERTY, ANCESTRAL, whether daughter in-l«w entitled to he maintained 

t» the absence of — See Hindu Law . 897 

PROPERTY of intermediate tenure-holder, right of land-holder to distrain, for cess 
paid See (Madkab) Estates Land Act (I op 1008) 

PROPERTY, MOVEABLE transfer of tialtdrty of — See Decree, assignment op. 

PROPERTY, transfer of to the jurisdiction of anothsr court — See Civil Pro- 
cedure Ccdi (Act V or 1908) sb 37, 88 and 150 

“ PROSECUTION,” ioAct* amounts to — See Malicious Prosecution. 

PROSECUTE sanction to — See Criminal Prooedure Code (Act V or 1908), 
seo 195 (1), (c) 

PROSTITUTION not a profession which th» law mil recognise — See Criminal 
Procedure Code (Act V or 1898), sec. 483 (1) 

PROVINCIAL SMALL CAUSE COURTS ACT (IX OF 1807), sou II, art 3 

— Failure to perform a contract whether 'on act ' within article 3 — Suit to 
recover monej under a contract with Government, whether of a small cause 
nature— Second appeal.] Failure by Government to carry out a contract 
under which the plaintiff wag entitled to a Bom of money on account of 
certain constructions made by him, is not * an act ’ purporting to be done 
by an officer of Government in hia official capacity within the meaning of 
article 3 schedule II of the Provmciat Small Cause Courts Act (IX of 

ioo"\ m. -» - i — i- ■- i j to0 


The Secretary of State for India v Ramabrahmam (1914) I L B , 37 Wsd , 633 

— ■■ ART 28—Sml of a small 

cause nature — Second Appeal ] Plaintiff sued for the recovery of certain 
jewels which Bhe had presented to her son in-law at the time of his 
marriage with her daughter, basing her claim on a caste custom by which 
she was entitled, after the death of thB pair, to a return of the jewels 


Cause Court 

Chinnayya v, Achammah , (1914) I L R , 37 Mad , 538 

REGISTRATION, want ofi—Be* Construction op Document 

RELIGIOUS ENDOWMENTS ACT (XX of 1863), sic 18:— See Civil 
Procedure Cook (Act V op 1P08), sic 92 

RENT, no estoppel by receipt of —See t states Land Act (Madras Act I or 1908) 

RENT RECOVERY ACT (MADRAS ACT VIII Or 180S),*cc 60t— S<« Special 
or Second Appeal 

RENT, TO RECOVER. ETC TENDER OF PATTA NQT NECESSARY: -See 
Madras Estates Land Act (I or 1908) 
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London Hunk, Limited v Orchard (167?) I L It , 3 Calo, 47 (PC), 
distinguished 

Pyaptin Coundan r Chidambam Mudaliar .. (1914) IA, R , 37 Mad , 31-4 

REVENUE RECOVERY ACT (MADRAS ACT I! OF 1864;, ss 1 ii n 42 -Bale 
for arrears of water-cess due under Madras let VII of I860— Discharge of 
encumbrances J Under section 43 of Madras Act II of 1864 (Rerenuo 
Recovery Act), a sale for arrears of water-cess due under Madras Act VII 
of 1865 conveys a title to the purchaser free of encumbrances water cess 
being included in the term “ public revenue ” as per section 1 of Madras 
Act II of 1864 Cases relating to sales for arrears of income-tax and abltan 
revenue have no beanog on this question 

Vellappayal Amlalam r Karupptah Ptllat (1914) I L R , 37 Mad , 49 

REVERSIONER'S SUIT to s*t atide an alienation by 1 »doio, whether survives to 
hte legal repreientativee —Sec Abatement or Suit. 

“ RIVER BELONGING TO GOVERNMENT,” meaning of —Bee (Madras) Irriga- 
tion Cess Act (VII or 1866/ 

RYOTI LAND, custom or contract enablwy tenant to build on, validity of — Bee 
(Madras) Estates Land Act (1 or 1908) 

SALE BY M0TI1ER/ r expenses 0/ minor’s sister’s marriage or for the discharge 
of proper family debts, not binding —See Mubamuidan Law 

SALE OR AGREEMENT TO SELL See Construction or document 

SALE10R EXCIIANGE:— Bee Transfer or Property Act (IV or 1883) m 51 
AND 188 

SALE, validity of — Set Transfer or Property Acr (IV or 1SS2), ss 85 and 
94. 

SANCTION to prosecute —See Criminal Procedure Code (Act V or 18J8), ere 
195 (1), (c). 

See Criminal Procedure Code (Act V or 1898), 

eec 476 

SECOND APPEAL:— See Provincial Small Courts Act (IX or 1687), scti.II, 

ARTS 3 AND 23 

— — See Special or Second Appeal 

SECRETARY OF STATE, toUee tf emt against —See Civil Procedure Code 
(Act V of 1909). a*c 80 

SECRETARY QF STATE IN COUNCIL, »u»l against 11 respect tf illegal order of 
Dwtriet JfoyKfrate under Assam Labour Kmiyrafion Act {VI e/I'JOl), see 91, 
and also for alleged defamation in a Government order, — Pjmjjj remote**** 
of— Liability of defendant under the Ooternment of India Act 1858 — Kot 
liable here on the ground that Ihe or ler icae made tn the course of employment, 
nor for acts done by Ooternment servants «n exerciseof statulm purer# — 

Alleged ruli/iwlwn by the Local Gorernment— G •memment order — Absolute 



xxxviii 


GEKEBAL INDEX, 
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privilege ] Suit by the plaintiff, who represented the Assam Labour Supply 
Association in Ganjam and other districts, against the Secretary of State 


the plaintiff m an order passed by the Governor in Council on appeals by 
the plaintiff and others against the aforesaid orders, in which it was stated 
that the plaintiff s own conduct was not altogether above suspicion Held . 
under the notification issued pursuant to section 91 of the aforesaid Act ae 


same as that of the East India Company before the passing of the Govern- 
ment of India Act, 1868 , it can only he altered by Act of Parliament, and ia 
not affeoied by section 79 Civil Procedure Code. Extent of such liability in 
respect of acts done in the exercise of sovereign powers not being acta of 
State, discussed It was not snfficicnt to render the Company liable that an 
act of this nature had been done by it* servant in the course cf employment 
but without previous order or subsequent ratification Ratification must 
have been by the Company and most now be by the Secretary of State 
Essentials of ratification discussed In the present case the defendant was 
not liable for the acr of the District Magistrate on the farther ground that 
it was done by him in the exerciso of statutory authority and not as an 
agent of Government Further, as to the alleged defamation, the order of 
the Government of Madras having been pubhahod in the execution of its 
duty and without exceeding it, was absolutely privileged, and m any case 
there was no evidence of malice Dhahjes Dai ijte v East India Company 
(1813) 2 Mor Dig, 307, Pmintular and Oriental Steam Navigation 
Company v The Secretary of Slate (1681) 5 Bom. 0 0 2, Appx I, Han 
Bhanji v. The Secretary of State for India (1882) IhR, 1 Mad , 344 and 
Shivabhajan v The Secretary of State for India (1904) I L R , 24 Bom , 314, 
referred to. Tijaya Rsgavi r. The Secretary of State for India (1884) 

I L.it , 7 Mad., 466, questioned. 

Rose v. Secretary of State . ... (191*) I L U , 37 Mad., 65 

SERVICE OF NOTICE OF SUIT ON AGENT, miufficient as against principals 
outside jurisdiction — See Foreign Judgment 

SERVICE ON PRINCIPALS OUTSIDE JURISDICTION Bee Pos'eiqn Judo 

MINT. 

sPE r Mi nr «T' , ( v «n p - 1 •- :< 


■ , . 

which regulated the procedure of the Civil Courts in India outside the 
Presidency towns, a special appeal lay “to the Sadder Conrl from all 
docisions passed in regular appeal by the courtB subordinate to the Sudder 
Court ”, and when the District Court was snbstituted for the Zillib Court 
and the High Court for the Sadder Court a special appeal lay from the 
District Court to the High Court The terms of the later Civil Procedure 
Code (Aot XIV of 1882) which was tbe Code in force when the suits out of 
which tbe present appeals arose were instituted are clear on the point that 
an appeal lies from the order of the District Jndge to tbe High Court unless 
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that right is taken awar by express legislation or sjrae express provision of 
law And a second or special appeal to the High Court in cases arising 
under Madras Act VIII of l8u5 has been held to lio in Veeraiwnmy v 
ITanoqer, Ptttapvr E»tat$ (1903) ILR, 2» Mad 518 The practice has 
been ever since the passing of the Act for snch appeals to bo preferred to 
the High Court, and their Lordships would not be disposed to interfere with 
such a long standing practice even if tliej thought there was an implied 
rule against second appeals lying from the decisions of the District Judge 
with respect to adjudications under the Aot br the Collector Section 681 
of the Coda of Civil Procedure, 1882 distinctly prohibits second appeals on 
questions of fact and confines the competency of the High Court to deal 
with law and procedure Where therefore, in a suit by a landlord ander 
sections of the Madras \ct VIII of 1865 to enforce acceptance of a patta 
by bis tenants the sole question was whether on the evidence an arrange- 
ment which had been previously come to between the parties was 


tnat toe tuguiAMtb os i acini m itidciverience oi section no 1 oi.tno uoae, and 
had thereby assumed a jurisdiction which it did not possess and its decision 
was set aside and the case remitted to India Dtirga Choudhram v Jewahtr 
Singh Chou:dhn (1890) ILR, 18 Calc, 23 (PC), so, L R H 17 I-A , 

122, followed. , 

Ran Veeraraghavnlu v Venkata Naratimha h'aidu Bahadur (1914) ILR, 

87 Mad. (PC), 443 

SPECIFIC RELIEF ACT (I OF 1887) iso 42 — See Penal Assessment 

, »*c 15—- Contract by muuaijvnj raemW of 

joint Hindu family under eircumstancee not binding on the other members- 
Sight to specific performance— Hindu Lau ) Where the managing member 
of a joint Hindu family consisting of himself and his sons, some of whom 
were majors, entered into a contract to sell family lands to the plaintiff, 



a 


Ifagrah r Venkatarama Sastrulu 


(1914) ILR, 37 Mad, 


6-. 15 ind 17 — CnnirarX Inj on « en-ou?flcr ta 

rell property belonging to him in common with on other — not enforceable— Delay, 
elect of ] Where one of two divided brothers of a Hindn family agreed to 


(1910) ILR, 33 llad , S I i9 referred to. JTowrs Ba«cra;» r Ivalury 
Rarnahngam (1903) ILR, 26 Mad, 74, Snnieara Rcddt r fira'cma 
Heddi (1909) I L R . 32 Had , 320 and Barrett r. Png i'S54) SSulIG. 
43 , s.c , 65 E It., 294, distinguished Section 17 of the Specifio Relief Act 
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prohibits the Court from directing specific performance of a part of a 
contract except in accordance with the preceding sections Even in a case 
falling within section 15, the relief by way of a deoree for part performance 
is discretionary and will not be granted where there has been great delay 
and a consequent change of cironmstanoes 

Ootinia Naictcen v Apatheahaya Iyer .. (1914) I L R , 37 Mad ,403 

STAMP ACT (VI OF 1899) — Bee Ciyil Procedure Code (Act XIV of 1883), 
sxc 269 

STATUTE, construction of — See (Madras) Hereditary Village Offices Act 
(III of 1895) 

STEP-MOTHER, cannot intent under llitalcskara. but may inherit according to a 
special caste custom — Bee Hindu Law. 

STRUCTURE, temporary, whether an casement of support acquirable in respect of — 

See Easement 

SUCCESSION, order of, according to hfitakshara. Set Hindu Luv 

SUMMONS to accused to produce document or thug — See Criminal Procedure 
Code (Act V of 1808', sec. 94. 

SUPPORT, right of —See Easement 

TENDER OF PATTA not necessary to recover rent, etc. — See (Madras) Estates 
Land Act (I or 1908) 

TRANSFER OF PROPERTY ACT (IV OF 1882), ss i and 136 Sec Legal 
Practitioner’s Act (XVI II of 1879), sec. 13 

— ■ sec 53 Set Decree, 

assignment of 

, to the jurisdiction of another 

Court —Bee Citil Procedure Code (Act V of 1908), es. 37, 38 and 150. 

— ss. 54 and 118— Mortgage, 


scribe for a title under the Limitation Aot. Byars v, Puttanna (1891) I L R., 
14 Mad , 33, Bhagu.vo.nl Qonnd r. Kondi volad MaJiadu (1890) I.L.R, 14 
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Bora , 279 BaiJiunni V -Kerala Farm a Fall a Baja (1892) HE 15 Mad, 
166 and fTatrajmal v Daim (1905) I L R , 32 Calc 296 (P C ) applied. A 
mortgage created by a registered instrument may be proved to have been 


It Tt , 26 Mad., 195 and Goseti Subba Row v Vangopa Karasimham (1904) 

ILR 27 Mad 3G8, referred to But oral evidence of an invalid oral 
conveyance (of which evidej ce is legally inadmissible) of the equity of 
redemption in a portion of the mortgaged property in discharge of the 
mortgage debt is inadmissible 

Artyoputhira v Mufftufcomarasiiami (1914) I L ft , 37 Mad , 423 

ss 85 and 91 — Mortgage 

sui t — Parties-- Aon joinder of attaching money decree I older — Sale, x ahdit y 
o/] Where after attachment by a money decree holder of certain property 
previouslv mortgaged by the judgment debtor the mortgagee brought a 
suit on the mortgage, without impleading the attaching decree holder as a 
party obtained a decree for sale, and hunaelf bought the property in 
execution of his decree Held, that the order for sale and the sale held 
thereunder were not binding on the attachment decree-holder and tout 


Dina hath (1901) ILK 23 All , 467, referred to 

VenJcata Beetharamayya v Tenhataramayya (1914) I L ft , 37 Mad , 418 

TRESPASSER a, to eject right of if sees after expiry of lease —See Ejectment 

TRUSTEE, Collector’s sanction/or remotal of , given in 1908, good for suit for 
removal after coming u to force of Ctxil Procedure Code ( Act V of 1908) — See 
OmL Procedure Cod* tAci V of 1908), sec 92 

, possession by person claiming as -See Adverse possession 

VALUATION -Bee Mortgage 

VENUE, transfer of from one court to another after decree — See JcmaniOTlov 

WATER, proprietary rights m discussed — See (Madras) Irrigation Cfss Aot 
(VII or I 860 ) 

WATER RIGHTS -See Easements 

.SURFACE, AND WATER FLOWING IN A DEFINITE CHANNEL, 

distinction between — See Fasements 

WIDOW, brother’*, not an heir — p ee Hindu Law 

, summing, potters exercised ly — See Hindu Law 

WILL, construction of —Bee Hindu Law 

ZAMINDARS AND RAJAIIS, rights of to voters of ntere passing through their 
lands — See (Madras) Irrigation Orse Act (VII or I 860 ) 

ZAMINDARI SALE IN EXECUTION — Whether entire eamtndan or only eauim- 
iar e life estates soli — If lied gusstion of lair and /act depending on entire 
evidence in the case— State of then late as to tammdart interest therein, not 
conclusive— Conduct of parties important evidence ] A question as to 
whether the entire estate in a tammdan and not only the life interest of the 
zemindar was sold m execnti in and ^bought by the purchaser is a question of 
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regard to the xamindan, was evidence to bo considered along with other 
evidence in the case , it ja not alone conclusive on the question. In 
determining the question of what the Court intended to sell and the 
purchaser understood he bought, evidence as to how the parties affected by 
the transaction themselves viewed it at the time is of much greater valoe 
than evidence which may be procurable some twenty years after the 
transaction took place On the evidence m the case their Lordships held 
that the sale which took place inI8V) was ol the whole zanundari and that 
the purchaser bought the whole z&nnndan in execution Veerabhadra Atyar 
v. liamdaga Nachtar (1911) ILE, 84 Mad, 188, referred to. Veera 
Soorappa Nay an* r Errappa Naiiu (J90G) I.L R , 20 Mad , 484 at p. 490, 
explained. 

Alagaraya Oounder v Ramanuja JTaidu 


(1914) IJi R., 34 Mad., 22 
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Before Sir Oharles Arnold White, Chief Justice, 
and Mr Justice Abdur Rahitn. 

11 NARASAYYA and Homr-FiVE otiikbs (Defendants Nos 1 to 8, 
10, 12 to 18, 20 to 23, 32 to 48, 52 to 56, 58 to 81, 86 to 
88, 92 to 97, 105 to 108 110 and 111), Appellants in 
Appeal No 197 and Respondents in Appjul No 174), 


UNDE RAJ AHA RAJA SIR RAJA VELUGOTI SREE RAJA 
GOPALA KRISHNA YACHENDRULAVARU BAHA- 
DUR, icie, pAVcniiuzAB, Mansobdab, Raja or Venkata - 
gipi (Plaintiff), Respondent, in Appeal No 197 and 
Appellant in Appeal No 174 * 

ippeal No 197 of 1905 

E states Land Act (1/n Iras Act I of 1009} as 3 (7) and C — Sail for res imptton 
bj a land holder aja ntt ryots — First Court's decree before tl e Act in favour 
of the land holder— Act coming into force during appeal effect of— Whether 
Estates Land Act, tec 0 let osperfice—hnal decree tn section 3 (7) meaning 
of — Amaram tenure r esumabte—R iht of resumption when Exercisable — 
Notice to yuit — Prescription — No estoppel by receipt of rent — Improvement!, 
when tenant entitled to value of—Transitr of property Act (IT a/t8S2' si. 51 
ui d 108 (5) 

Appeal Ji’a 171 of 1905 

It a tenant knowing that he ha? not a permanent occupancy right in the land 
In his possession make? improvements without any hope or expectation in him- 
self created or encouraged by the landlord, he cannot claim compensation tor the 
value of such improvement a Even if the landlord knew that the tenant was 
making the improven ents under a mistaken belief that he had occupancy rights 


1910 

March 18, 
21 *24 
and April 
20*20 


Appeals Nos 197 and 174 of 1905 
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Nabasayya in the laud and merely kept quiet without interfering there will be no estoppel 
u i jtAj A 0F against the landlord 

Yin eatagiJU Ramsden ▼ Dyion (3864) L£ 1 II L , 129 and Bent Ramv.Kundan Lai 

(1899) I L E 21 All , 496, followed 

Hahdialehmi Ammdl v PaJan* Chett* (1871) 6 M II 0 ft , 215 doubted 
Section 51 of the Transfer of Property \ct will not apply to the case of a 
tenant as it cannot be said that he is a person believing in good faith that he is 
' absolutely entitled ’ to the land Neither section 10S, clause (h) of the Transfer 
of Propertj Act nor the Hindu Muhammadan nor Common law of India i3 
applicable to a case where the tenait without removing tne fixtures m the one 
case or the build ng erected by him In the other caso wants to recover compea. 
sation for the improvements effected by him 

Where thei b has been a periodical raising of tho rent due by the tenants, 
and periodical resumptions of tho tenants’ lands by the landlords both of which 
were submitted to by the tenants without any contest, it may bo conoluded that 
the tenants have no occupancy rights Lands held under Amaram tenure have 
generally been held to be resumable 

do far as this Presidency is concerned it would seem to be well settled that 
a person who has lawfully como into possession as a tenant from year to year or 
for a term of years cannot by setting np however notoriously danag the continue 
ance of Bnch relation any title adverse to that of the landlord moons stent with 
the legal relation between them acquire by limitation, ti*le as owner or any 
other title inconsistent with that under which he was let into possession j 
Seshamma 8hettaU v Chiekaya He jade (1902) I L ft , 25 Mad , 607, followed 
This doctrine is of doubtful applicability in a oose where the landlord has 
shovn by an unequivocal act that he intends to exercise £is option and deter 
mine the tenancy, even thoogh he may not have succee led in doing so 

Someasa Ayyarv 2 lutfwsomi Ptllat (1901) I L E, 2i Mad , 216, referred to 
It is also well established in this Presidency that if after the determination 
of the tenancy the tenant remains in possession as a trespasser for the statutory 
period, he will by prescription acquire a right as owner or such limited estate as 
ho might prescribe for 

A recpiptpf rent subsequent to a notico to determine the tenancy, is consist 
ent with the case of either party on the question as to the existence of occu- 
pancy rights as in any event there would be a liability to pay rent and it is 
therefore donbtfnl if anoh a receipt could be relied on as a waiver of the plain- 
tiff a nght to resume 

Held on the facts of the present case, that there was a detorm nation of the 
tenancy by a reasonable not ce and that there was no assertion of an adverse 
title for twelve years before the suit so as to entitle the defendants to ctaun a 
prescriptive right 

[Where, daring the pendency of an appeal filed by the defendants in a suit 
bronghfhy a zamindar to eject bis tenants, the Madras Estates Land Act of 


(The Yiows enclosed m rectangular brackets, were also stated but are no 
longer law as n Pull Dench composed of the Chiet Justice Kbishnaswasic 
Attxk and Avtiao JJ, decided the contrary in Jtanalayya y JanarJhana Padhi 
(1913) I L It , 36 Mad , 439 on 14th November 1910 This case is now reported 
for the other points deoided m the case which are noted above ) 
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1903 came into force the tenants who wore ordered by the decree of the First 
Court to be ejected, cannot take advantage of section 6 of the Act even if that r, 
eection be assumed to he retrospective, as the ryoti lands in respect of which y ^^ A i ° F gl 
they claimed permanent occapanoy rights, would be ‘ old waste ” as defined by 
section 3 clanse (?) of that Act, in respect of which before the passing of the 
Act the samindar had obtained a final decree of a competent Civil Coart 
negativing the occnpancy right 

The words Final Decree’ occurring in section 3 clause (7) mean “final" 
with reference to the Court wh ch passes the decioe a decree is nonetheless 
final for the purposes of the section hecanss an appeal was pending when the 
Act came into operation 

Quaere Whether an apppal is a rehearing of the suit within the meaning of 
the Civil Procedure Code as under the Rules nnder the hnghah Judicature Act 
so as to give retrospective effect to a statute passed after the decree of the First 
Court and dur ng the pendency of the appeal a 

Quaere Whether section 6 of the Madras Estates Land Act 1008 is in terms 

retrospective 5 ] 

Appeal against the decree of T M Suaminatha Ayyab, the 
District Judge of Nellore, in Original Suit No, 11 of 1901 

The facta of those cases are to bo found in the judgment 
in Appeal No 197 

The Honourable Mr P S Snasicamt Ayyar the Advocate- 
General and 8 Subrahmanya Ayyar , for the appellant in Appeal 
No 174 and respondent in Appeal No 197 

The Honourable Mr T Y Seshagin Ayyar and T. V 
Muthuknthna Ayyar for the appellants in Appeal No 197 and 
respondents in Appeal No 174 

These appeals coming on for hearing and having stood over 
foi consideration the Court delivered tlio following judgments • — 

Appeal No 197 

This is an appeal by the defendants against a decree obtained Write CJ 
by the Raja of Venhatagiri for recovery of possession of a iuhiu, J. 
certain village Mr Seshagin Ayyar, on behalf ol the appel- 
lants, has taken the point that, having regard to the fact that 
the Madras Estates Land Act, 1908, came into force during the 
pendency of this appeal, the appeal must be decided with refer- 
ence to the law as laid down m that enactment. The Advocate- 
General on behalf of the respondent took the objection that this 
question conld not be raised as it was not made a gronnd of 
appeal in the memorandum of appeal We are of opinion that 
it is open to Mr Seshagin Ayyar to take the point not" ltbstnnd- 
ing that tho question is not raised m bis grounds of appeal. 
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Nababayya "Mr Seshagin Ayyar contended that an appeal being by way 
v o£ rehearing we should apply the law as it stands at the date of 

KaJA OS O rr j 

Venkatagiki the hearing of the appeal If we applied that law, he con- 
Wmra C j tended, inasmuch as he was, when the Act came into operation, 
A r* in P ossesslon r Voti land he was entitled to the benefit of the 

enactment contained in section 6 (1) of the Act, as amended by 
the Act of 1909 He argued that the laud in question was not 
*old waste" as defined by section 3 of tho Act of 1908 since it 
did not come within the purview of the last paragraph of that 
section for the reason that as on appeal was pending when the 
Act came into force there had been at that tune no * f final decree 
of a competent Civil Court." 

Although we Bhould have expected to find the qualification 
at the right created by section 6 in the section itself and not in. 
the section which defines ‘ old waste," the intention of the 
legislature is clear, viz , to prevent a man being deprived of tbo 
benefit of a judgment which he had obtained before tho Act 
Caine into force 

It is to be observed that there is not to be found in the 
sections of tbe Code which relate to the powers of an Appellate 
Court or m the Rules any provision which coi responds to Order 
LY1II, rule 1 of the English rules of tho Supieme Court that all 
nppeils shall be by way of reheai log- 
in Knstnama Chariar v ilangavimal[l ) thoie is an observa 
tion by Sir Bhasiiyam Ayyangak, J , that when an appeal is pre 
fene 1 from a decree of a Court of First Instance tho suit is con- 
tinue l in the Court of Appeal and reheard either in whole or m 
part This obstrvUi n was with reference to the question of 
limitation then before the Court \\ T c doubt if it can be relied on 
is supporting u hat we uudeistood to bo Mr Seshagm Ayyar’s 
piopositioiv His proposition comes to this tint under the Code 
ind Rules an appeal is a rehearing of tho suit so as to have the 
effect of rendering a statute rttiospective in its effect even 
though no such effect is to be gathered fiom thoteimsof tho 
statute it'-olf 

Iu Quilter v Afapfcson(2), the observation of Jessei., M. R, 
that on a rehearing such a judgment may.be given as ought to 
be given if the case camo at that time before a Court of First 


(1) (1503) I L B 28 Mod 91 at j 95 (F B) (2) (18S2) OQBD, 072 
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Instance, was made with ieftrence to the English rule unde” Na*a0ayya 
the Judicature Act that appeals should be by way of rehearing, o? 
and the same remark applies to the observation of Bowev, L J , Venkataoiul 
in the «ame case that if the law had been altered pending an whhe""cj 
appeal, it would be pressing rules of procedure too fai to Bay 
that the Court of Appeal could not decide according to the ‘ 
existing stite of the law In QntZ/er v Mapleson{\) the Court 
was of opinion that the section in question was m terms 
retrospective. 

We express no opinion as to whether section 6 of the Madras 
Estates Land Act 1008, is in terms retrospective Assuming it 
is, the retrospects e rights created aro cut down in a case to which 
the last paragraph of section 3 (7) applies 

As regards the words u final decree” occurring in this para- 
graph, we are of opinion that they mean final with reference to 
the Court which passes the decree and that they aro none the 
less final, for the purpose of the section, because an appeal was 
pending when the Act came into operation Section 13 of the 
Code of 1882, as it seems to us, does not help Mr Seshagiri 
Ayyar For the purpose of the law of resjudreata expl motion 4 
says that a decision liable to appeal may be final withm the 
meaning of the section until an appeal is made The explana- 
tion was onlj for the purposes of the section Moreover it does 
not find a place m the Codo of 1‘ 08 

Id Govvnda Parama Guruvu v Bandar Pradhanu{ 2) the 
Lower Appellate Court, reversing the decree of tho Mnnsif, 
dismissed a suit in ejectment on tho ground that the defend 
ant3 bad occupancy rights Tho Madras Estates Land Act 
came into operation after the decreo of the Lower Appellate 
Court and before the hearing of the Second Appeal. This 
Court, whilst doubting whether the Judge was nght m holding 
that the tenants had occupancy rights, was of opinion that 
section 6, claiwo (1) of the Madras Estates Land Act I of 190^, 
as amended bj Act IV of 1909, conferred on the defendants a 
permanent right of occupancy and they dismissed tho appeal 
The same view would seem to ha\o been taken m Venkata 
Gopalarayantm Garu \ . YenJcatasubbayya[8) No doubt m Gortnda 
Parama Guruw v Dandasi JFVad?umu(2), it was said that it was 

(1) (1882) 9 Q B D 672 (2) Second Appeal Lo 1159 of 1900 

(S) Second Appeal No 1S92 of W 
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Narasa-sta immaterial that a decree for possession had been already passed 
Raja or Rut the decree there referred to would seem to have been the 
Yenkataoibi decree of the Munsif which had been reversed by the Lower 
White C j Appellate Coart The present case therefore, where there was 
A UntM D j R an ex *strag decree for possession at the time the Second Appeal 
was heard, is clearly distinguishable 

Assuming section 6 of the Act of 1908 to be retrospective, it 
does not help the defendants if the land was “old waste” within 
the meaning of the section We are of opinion that the land is 
old waste as defined by section 3 (7) Bince it is ryoti land m 
respect of which before the passing of the Act the landholder 
had obtained a final decree of a competent Cnil Court establish- 
ing that the ryot has no occupancy right 

The result therefore is assuming section 6 to be retrospec- 
tive, the right conferred upon the tenants by the section is cat 
down by the definition of ‘ old waste ” m section 3 (7), and the 
defendants in this case, cannot rely upon the section 

The question whether the defendants have a right of perma 
nent occupancy in the lands from which tho plaintiff now seeks 
to eject them came before this Court in the year 1899 on appeal 
from the Subordinate Judge of Nellore in Original Suit No 45 of 
1897 [ Narasayya v VerJcatagiri Eajah( 1)] This Court affirm 
ing the decree of the Subordinate Judgo held a Q amst the 
alleged right of permanent occupancy but dismissed the plaintiff's 
suit on the ground that tho notices to quit which he had given 
to the defendants were insufficient The sufficiency of tho notices 
which have been given in the present snit is not contested 

The question of the defendants’ alleged right of permanent 
occnpancy has been investigated once again in the present suit 
by the District Judge of Nellore, the matter not being res 
judicata bj reason of the judgment of this Court, and in a very 
careful and exhaustive judgment he arrives at the same conclu- 
sion as that come to by the Subordinate Judge m the suit of 
1894 and by this Court m appeal from the decree of that suit 
We think this conclusion is nght There is no documentary 
evidence to show the origin of the defendants title or to show the- 
terms on which thoir predecessors in title obtained possession m 
tho first instance or continued in possession after 1802, the date 


(1J (JS'IO) ILR,23 Ma3 262 
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of Lord Clive’s lettor when the defendants’ ancestors were NiBi*»YT± 
relieved from the obligation of rendering military service It is r 4J * 0 y 
not disputed that the village in question forms part of the VnNKATiaiRi 
Yenhatagiri Zacnudari, of which the plaintiff is the proprietor White o J* 
On the other hand, the defendants and their ancestors have A r°^ i> j E 
been in possession, with intervals during which the lands were 
resumed by the plaintiff 8 predecessors, for some 200 years 
The defendants made some attempt to prove that their ancestors 
got mto possession under grants from the plaintiff’s predeces- 
sors, but we thml. the District Judge was perfectly nght in 
disbelieving the evioence tendered by the defendants m support 
of these alleged grants The rase made by the pi nntiff,m his 
plaint is that the defendants were "allowed to continue’* in 
possession after 1802 There is a good deal of evidence to show 
that the defendants and their ancestors were described as 
amaram lars and although the precise nature of an amaram 
tennre is by no means clear, it seems to have been generally 
assumed that lands held on amaram tennre are resumable— see 
Wilson’s Glossary, page 21 and Umie Rajal a Raje Rommarauzo 
Bahadur v Pemmasamy Yenhatadry Naidoo{l) We think it is 
clear, in fact it was not seriously contested that tho lands were 
resumable in 1602 See Siiaramarazu v J?amacAcmdrarazu(2), 

Banmyast v. Salur Zammdar[S) Mahadem v Vtkrama[4) and 
Radha Pershad Singh v Budhn Daahad(5) 

The fact would seem to have been that after 1802, the 
defendants’ ancestors were allowed to continue in possession on 
payment of ront, and the defendants’ ancestors and the defend- 
ants, with some intervals during wl ich the plaintiff and his 
predecessors resumed possession, have been in possession until 
now 

Two points tell against the right of permanent occupancy 
claimed by tho defendants The plait tiff's ancestors have from 
time to time raised the jodi, or rent, and there is no evidence to 
show tho defendants disputed their light to do so This is not 
conclusive (seo Rajah of ParJahtmidy v GandahatUlola Gajen~ 
dra Ramachendra Bnaye(G) out it is some evidence agunst the 


(1) (1658) 7 M I \ 1*8 at fp 185 and 140 

(2) (1881) I L.E. 3 51 ad 3C“ f3) (1884 I L.R, 7 Mad 2GS 

(4) (1891) I L.R, 14 Mad , 3C5 (.>) (1895) I LG , 2 1 2 * 4 Calc B3S 

(6) Appeal '*o 43 of 1903 
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mnEiBii of permanent occupancy claimed by the defendants The 
Eaja of °^ er 1S that the plaintiff’s ancestors resumed possession of 
Vinsataqibi the lands from 1835 to 1849 and again from 1876 to 1882 As 
White 0 J regards the period 1835 to 1849, there is no evidence that the 

awd abddr defendants contested the plaintiff’s right to resume As regards 
Hakim j c* 

the period 1876 to 1882, there is some evidence though of a very 

unsatisfactory character that the defendants denied the right 
Wo think the present case is governed by the decision of 
the Privy Council in Unide Raj alia Raje Bommarauze Bahadur 
v Pemma8amy Venkatadry A’aidoo(l), wheie the lands in 
question formed part of the Zammdary of Karvetnagar in 
Madras and were held on amaram tenure and where the letter 
of Lord Clive of 1 802, to which reference v\ as made, relieving 
the Zimin eta r from military services, had been sent to the 
Zanundar In that case, their Lordships observe “It is a 
possible case, looking at the extensive powers with which the 
Zamindai is invested, tl at the grant being originally “amaram” 
and resumable, might, when the military service was dispensed 
with, and circumstances had changed, been converted into a 
perpetual grant upon a fixed payment Had this been the 
case, it ought to have been distinctly pleaded, and the grants 
themselves, if produced, would have shown whether such defence 
could he supported ” 

In the present case the defendants do not plead a grant in 
1802 though thoy allege that the Zanundar (paragraph No 8 of 
the written statement) “ entered into arrangements with the 
defendants’ ancestors by which the jodi paj able by them was 
slightly increased and permanently fixed and tlio defendants’ 
ancestors were, thereafter, to be m possession of their village as 
their absolute property with all powers of alienation ” There 
is no evidence to support this allegation of an “ arrangement ” 
having been come to m 1802 "\\ o think -Tories v Meer 

Mahomed Tuquee(2), where the defendants were able to 
prove a grant pro servitns i m/ensis et zi ipendendis, services 
which though obsolete might again be required to be performed, 
is clenrly distinguishable from the present case 

We are of opinion that the plaintiff has apart from the 
question of limitation, established bis right to resume the lands 
in question on giving reasonable notice to the defendants 


111 (1859) 7 M I A 123 at pp 185 ftn<i 140 (2) (1370) 13 11 I A 49S 
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The question of limitation is, in our opinion, one of greater xasasayta 
difficulty Though the rent has been raised from time to time, R op 
it has been uniform since 187G and has been paid up to a diort Ab'eatagisi 
time before the institution of the suit White c j 

The defendants were out of po*= session from 1S76 to 1882, A ^ DAB0 ^ a 
during which period the plaintiff had resumed possession and 
himself collected the rent direct from the ryots In 1882 the 
defend ints got lack into possession The defendants’ case is 
that by twehe years possession they Lave acquired a prescriptive 
title to a permanent right of occupancy subject to the payment 
of tl e rent fixed in 7876 and regularly paid by them since they 
got back into possession in J8S2 

So far as this Presidency is concerned, it would seem to be 
well settled that a person who has liwfully come into possession 
as tenant from a ear to year or a term of years cannot by setting 
urnhoweier notoriously, dunng/thc continuance of such relation, 
imv title adv erse to that of the landlord inconsistent with the legal 
relation between them, acquire, by limitatun title as owner 
or any other title inconsistent with that under which he was 
let luto possession, — Seshamma Shettah v Chiclaya Eegade{ 1) 

But w il after the determination of the tenancy, the tenant 
remains in possession as ttespasser for the statutorj period, he 
will, by prescription acquire a right as owner or such limited 
estate as ho might prescribe for,” — see Seshamvia Shetlati v 
Chiclaya Eeyade{\) In Parai resuaravi Mumbannoo v 
En htian Tenaal[2), the adverse possession was held to have 
commenced alter the former tenancy had been determined and 
the ploa of limitation was upheld 

The doctrine enunciated in these two cases, as we have said, 
would seem to be well establwhed in this Presidency and to be 
consistent with the law of Fngland In v Scully(3), 

the House of Lords held it was not witlnn the power of a tenant 
by an) act of his own to alter the relation in which he stands to 
his landlord Lord 'Wi'nslfydale cites the observations of Lord 


RedesdaiY in an earlier case [Satmd'r* v AnnesZey(4)] <f X 
take it to be that whenever a person comes to the possession 


cither by judgment of law or his own agreement, and holds that 


(1) (1*10 )ILR 25 Mad 50” 
(3) (1861 HER 769 at p 776 


( fl ) (1803) ILT 26 Mod 535 
(4) 2 Sch and Lef PS 



10 


1HF INDIAN LAW REPORTS [VOL XXXVJ1 


Nababatta possession, he and all who claim under him must hold it accord- 
Bajao? in 8 ^ ls wghfc to the possession, and cannot qualify it by any 
Vbnkataoiri other right ,J A disclaimer of the lessor’s title by the lessee may 
White c J be a ground of forfeiture, but it does not in itselE mate the statute 
limitations run against the lessor See Lightwood’s Time 
Limit on Actions, page 107, citing Archbold v. Scully{ 1) We 
do not find that the doctrine has been formulated m the other 
High Courts in India In fact in Calcutta and Bombay, the 
view would seem to he that the assertion of the adverse light 
coupled with possession for the statutory period is enough In 
Vithalbowa v Narayan Daji Thite[2), the view taken was that 
the assertion of a permanent right of occupancy during the sub- 
sistance of a tenancy at uill would bring tlie law of limitation 
into operation and in Thakore Fatesing) i v Bamanji A Dtilal(3) 
it was held by Burry, J ,tbat a tenant in India is not precluded 
by an admission of tenancy from showing that the nature of the 
tenancy asserted by him to tho knowledge of the laudlord has 
been for the prescribed period pro tanto adverse to the right 
of the landlord to e\ict Gopalrao v Mahadenao{4), and 
Bndeaab v Hcmmanta(5), would appear to have been decided on 
the ground that the assertion of the adverse right coupled 
with the possession for the statutory period was sufficient mde 
pendently of the question whether when tho right was asserted 
the relation of landlord and tenant subsisted or not In 
Drobomoyi Gupta v C T Davis{6), the plea of limitation was 
uphold on the ground that the laudlord was iware that the tenants 
were claiming to hold with rights of permanent occupancy, and 
in Icharan Sing v Nilmoney Balidarfl), it was held that a 
person could plead tenancy, and, in the alternative, a prescriptive 
title by adverse possession of a limited interest 

The decision of the Privy Council in Bent Per shad Koen v 
Pudnalh Roy[ 8 ), where it was held that a notice by a tenant 
for Iif o that he claimed perpetual right of occupancy did not 
make his possession adverse, would seem to have proceeded on 


(1) (1861) 11 E B 7f9 at P 77C 
(3) (1003) I L It it Bnm 515 
(5) (isa 7 ) ILK 21 Bom 500 
1,7) (1908) 1 Lit 35 Calc 470 


(2) (l«P4) I L It., 18 Bora 507 
(4) (1897) I L It 21 Bom 394 
(6) (18S7) I L It 14 Calc 3 >3 
(8) (1*00) 1 L.B 27 Calc 15C(I*C) 
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the ground that when the adverse right was set up, ti* Icnth -t 
could not sue for possession 

"Wo feel some douht as to whether we ougLt to * r jLr * *■ 
doctrine enunciated in Seshamma Shettaitv Cheka^ cLt 
in a case where tho landlord has shown bp an Dne'^rs-L. t .- 4 
that he intends to exercise his option and determine i~«* 7 

(see Snmuu* Ayyar v Muihvsamt Pt//at(2j] J even 1—r*. it 
may not have succeeded in doing so In such a cat" b*+~ * 
to us that it might well bo held that tho landlord C"-jOi/V 
heard to say that there is a subsisting tenancy wh h y* 
the acquisition of a limited title under the law c,f J - 
The landlord is not bound to exercise his option and 7 *^ 
the tenancy, but if he does, even though ho does not it 

evicting the parties m possession, we douht wh*tW i*- «■ , . 
bo allowed to set up a subsisting tenancj as a gro -d ivy*, 
venting the acquisition by prescription of a Iinulrd ttU+v _ 

In the present cise a notice to quit was given ni , 
the Judge was of opinion that this nottco was not r*fc»> u * 
it would seem to havo been a six months' notice (w-e ) t 
Yl) and that efforts were made to servo it (se* Vrl ju 


and VI- B) 

There is no evidence as to what was dom order » , x 
but the Judge seems to hate been of opmim } r>> 
reasonable notice We doubt if the subsequent tvj r j, , 
by the landlord could be relied on as waiver of (If w sj. t , 
it was equally consistent with the defendants' ^ 

had permanent rights of occupancy (they hay*- ^ ^ 

their liability to pay rent) as with tho plaintifl'e « * * , 
lands were resumable In this state of tliinpe y 

inclined to hold that the plea of limitation w , , 
was satisfactory evidence of tho assertion of 6 "*/ 1 

the defendants when tbej got bach into * f ' 


The evidence of the fifty second defendant that ^ ' ' 

been told m 1876 that the Ik] a had no power * f</ 

Bion of tho village since it had been granted j* Tt r w ' ' 
bo relied on, since tins witness denied tl e fart * 

1876, which is now admitted Further tb« * 

true, would not help the defendants since tb"j 9 *‘ 1t ,f 

_ * k f/*%rto 

(1) (1002) ILK 25M»d 607 (2) tl&Cl) I L t 
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Narasayya hate done nothing to resist the resumption in 1876, though 
Raja of there is some evidence that the Zamindar had executed paltas 
Terkaxaoiri to the defendants from 1876 to 1882 and that they lefusedto 
Kbits CJ receive the pattas and execute muehihkas — see the evidence of 
A Raiuw D J B ^ho plaintiff s fourth witness, the 1 arno.ro. of the village in cross 
examination The defendants got bach in 1882 Assuming 
they got back without the permission of the plaintiff and he 
accepted the situation and continued to receive the rent at the 
rate fixed m 1870, there is nothing to show that they got hack 
under the assertion of the adverse right which they set up in 
the suit of 1894 Tno rent was paid and received as before and 
there is nothing to show that the landlord accepted the rent as 
payable by them as tenants from year to yeir or that they paid 
the lent as an incident of their permanent tenure lu the 
absence of evidence to show an assertion of an ad \ erse title twelve 
years before the snit, we must hold that the plea of limitation 
is not made out 

We think the District Judge was right and that tins appeal 
should be dismissed with coBts 

Appeal No. 174 

w hite, 0 J The Chief Justice — This is an appeal by the plaintiff 

against so much of the decite in ejectment obtained by him as 
directs the payment of compensation to certain of the defendants 
In cases to which the Transfer of Proper tj Act ipplies the 
rights of the tenant aie defined by section 108 ( h ) of that 
enactment and the extent of the right is the same in cases not 
governed by the Act See Ismail Khan Mahomed v Jatgun 
.Bt&ifl) I do not think soction 51 i f the Act applies in terms 
as betwoen landlord and tenant The observations in Isma\ 
Kant Roicthan v frazarah Stihib[2), may be said to indicate a 
contrary view but these observations are vory guarded, and 
they are moreover obiter Lven if the section applied, I do not 
see how, in this case, it could be said the defendants belieied in 
good faith they were “ absolutely entitled ” to the property in 
question There have been at least two resumptions of the 
property by the Zamindar There is no trustworthy evidence 
that these resumptions were resisted by the defendants There 


(1) (1000) ILK -Y Cale 570 (2) (1004) II R 2711*1 211 at p 221 
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hare been enhancements of rent ami there is nothing to sh w 
those enhancements were not accepted without protest Both 
under the Hindu and the 1 fahom 6 dan law as well as under the 
common liw of India a tenant who erects a building on land let 
to him can only remove the building and cannot claim compel 
sation on eviction Isnai Kant Southern v Kazaralt Sahib (l) 

The further question i«* f do the facts of this case bring it 
within any principle of equity which entitles the defendants to 
sav, ‘ if we are evicted, we must be paid compensation At the 
highest the evidence shows the plaintiff knew the improvements 
were being effected and did not interfere This is clearly not 
enough to estop the plaintiff in a suit for possession [see Beni 
Bam v Kttndan Ziaf(2)] and in my opinion it is not enough to 
give the defendants a right to compensation Iu fact I should 
be disposed to hold, if there 13 no express contract, unless the 
lessor is estopped from suing for possession the lessee cannot 
claim compensation If the lessor is estopped from recovenng 
possession the Court can say — 3011 are estoj ppd but we will 
not enforce this equity against you if you pay the tenant such 
compensation as we think fair 

There are however no doubt ca«es m wl ioh courts in this 
country have granted compensation on what I may call general 
equitable grounds, without considering tbeqnestun whether the 
facts gave ri«e to an estoppel against the lessor which would 
disentitle him from stung to recover possession Assuming a 
right to compensation may anse m ft case in which the lessor is 
not estopped from recovenng possession, I am of opinion, on 
the facts there is no such indit in this case 

The learned Judge lu the Court below relied on D ittatraji 
Bayaji v Shndhar Kit 11/ m(l) In that case compen'i mn 
was awarded to the tenant, tho Court bang of opinion tint 
the facts brought tho case within the principle of the decn on 
m Ramvden \ Dyson[4,) t but tlicro were special circumstances 
in that caso from which tho Court was nblo to draw the inference 
that the plaintiff by Ins conduct afforded hope and encourage 
tnent to the defendant that he would be allowed to remain in 
peaceable possession or at least would not be ejected without 
a reasonable return for the expenditure incurred by him 

I)(IPCU)ILR 27Mai 211 at p 231 C2) (1899) I L.R., 21 All, 4<V (PC). 

(3) (1833) 1 L.R,, 17 Boro., 780 (*) (1864) L R. 1 H L, 129 at p 17l 


V 'ABA*ATTA 

Raja or 
Ten kata alar 

White OJ 
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Narasayya hive done nothing to resist the resumption in 1876, though 
Raja of there is some evidence that the Zamtndar had executed patlas 
Venkataqiri. to the defendants fiom 1876 to 1882 and that they refused to 
Whits, C J receive the pattas and execute muchihhas — see the evidence of 
A RAmu°j R tk 0 plaintiff’s fourth witness, the Karnam of the village in cross 
examination The defendants got back m 1882 Assuming 
they got back without the permission of the plaintiff and he 
accepted the situation and continued to receive the rent at the 
rate fixed m 1876, there is nothing to show that they got hack 
under the assertion of the adverse right which they set up m 
the suit of 1894 Tne rent was paid and received as before and 
there is nothing to show that the landlord accepted the rent as 
payable by them as tenants from year to year or that they paid 
the rent as an incident of their permanent tenme. In the 
absence of evidence to show an assertion of an adverse title twelve 
years before the suit, we must hold that the plea of limitation 
is not made out. 

We think the District Judge was light and that tins appeal 
should be dismissed with costs 

Appeal No, 174 

TV hue, 0 J The Chief JusriCE — This is an appeal by the plaintiff 
against $o much of the deciee m ejectment obtained by him as 
directs the payment of compensation to certain of the defendants. 
In cases to which the Transfer of Property Act applies the 
rights of the tenant aie defined by section 108 ( h ) of that 
enactment and the extent of the right is the same in cases not 
governed by tlie Act See Ismail Khan Mahomed v. Jaigun 
Bibi[l) I do not think section 61 of the Act applies in terms 
as between landlord and tenant. The observations m Ismai 
Kani Roicthan v. hazarah Nohib(2), may be said to indicate a 
contrary view but these observations are very guarded, and 
they are moreover obtfer. Even if the section applied, I do not 
see how, in this case, it conld be said the defendants believed in 
good faith they were ** absolutely entitled to the property in 
question There have been at least L two resumptions of the 
property by the Zammdar There is no trustworthy ovidence 
that these resumptions were resisted by the defendants There 


(1) (1900) IML.W Calc , 670 (2) (1904) ILF., 27 Ma 1 , 211 at p 221 
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have been enhancements of rent anil there is nothing to sh w NABA*AYrA 
those enhancements were m t accepted without protest Both 
under the Hindu and the Maliomedan law as well as under the Vb>< kata qiri 
common liw of India, a tenant who erects a building on land let u m IE C J 
to him can only remove the building and cannot claim compen 
sation on eviction Ismai Kan t Routhan v Na-arah Sahib(l) 

The further question i«, do the facts of this case bring it 
within any principle of oquity whioli entitles the defendants to 
sav ‘if we are evicted, vyl must he paid compensation ? At the 
highest the evidence shows the plaintiff knew the improvements 
were being effected and lid not inteifpre This is clearly not 
enough to estop the plaintiff m a suit for possession [see Beni 
Ram V hundan Lai (2)] and in my opinion it is not enough to 
give the defendants a right to compensation In fact, I should 
be disposed to hold, if there is no express contract, unless the 
lessor is estopped from suing for possession the lessee cannot 
claim compensation If the lessor is estopped from recovering 
pos'e s>ion the Court can « a y — 3 on are estopped but we will 
not enforce this equity against you if you pay the tenant such 
compensation as wp think fair 

There are however no doubt cases in winch courts in this 
country have granted compensation on what I may call general 
equitable grounds without considering tbeque tion whetl er the 
facts gave rise to an estoppel against the lessor which would 
disentitle him fi m suing to recovor possession Assuming a 
right to compensation may arise m 1 case in which the lessor is 
not estopped from rccoveung possession, I am of opinion, on 
the facts there is no such no-lit in this case 

The learned Judge in the Court below relied on D xtlatraji 
Rayaji v Shndhar 1* iriy mO) I 11 that case eompema 1 r 
was awarded to the tenant, tlio Court being of opinion that 
the facts brought the case within the principle of the deci on 
in Ram s den \ Dyson (4), but tliciovvere special circumstances 
in that case from w Inch the Court was able to draw the inference 
that tlie plaintiff by lus conduct afforded hope and encourage 
ment to the defendant that lie would be allowed to remain in 
peaceable possession or at least would not bo ejected witbetit 
a reasonable return for the expenditure incurred by lum 


1) (19M)ILR 27 Mad 2Ilfttp22l V2) (1S99) I L.R., 21 AIL. 490 (PC). 
(S) (IS'W) IL.R 17 Bom 7S0 (4) (1864) LB. lHU, 129 at p 171 
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HiBABAtyA Mahalatckrn Ammal v Palani Chelh{ 1), is no doubt an 
IUja qf authority in the defendants* favour but with all respect, I doubt 
Yis mi fltti, this decision is good law See the observations in Jsmai 
"White# C«J Kani Rowthan v Nazarah Sahib[ 2), 

Even accepting the principle laid down in Nundo Kumar 
Naalcar v Banomah Gayanfi), in iny opinion the facts of this 
case do not come within the principle there stated 

In Municipal Corporation of Bombay v Secretary of State(4i) t 
the Court held, on the facts, that the defendants acted on a 
belief which was referable to an expectation created by Govern- 
ment that their enjoyment of the land would be in accordance 
with that belief and that the Government knew that the 
defendants were acting m this belief so created In this view of 
the facts the Court held the defendants were entitled to the 
benefit of the dictun formulated by Lord Kinosdown m 
Ramsden v Dyson' 5) 

In Ramsden v Dyson[ 5), the House of Lords held against 
the alleged equitable rights set up by the defendant, Lord 
Kinosdown dissenting from LordCRANWoRin, Lord Wensleydale 
and Lord Wests ury There is nothing, however, so far as I can 
see, m the judgments of these learned Lords which is inconsistent 
“with Lord Kingsdown’b proposition The proposition is this 
“ If a man, under a verbal agreement with a landlord for a 
certain interest in land, or, under an expectation, created or 
encouraged by tbe landlord, that ht shall have a certain interest 
takes possession of such land, with the consent of the landlord, 
and upon the faith oE such promise or expectation, with the 
knowledge of the landlord, and without objection by him, lays out 
money upon the land, a Court of Equity will compel the landlord 
to give effeot to such promise or expectation ” I do not think 
the facts of the present case bring the caso within Lord Kings- 
down’s dictum In my opinion the evidence does not show that 
there has been a hope or expectation in the tenant which was 
created or encouraged by the landlord 

I think, this appeal shonld bo allowed with costs 
UAma S j Abdoi Rauim, J — I agree that this appeal should ho allowed 
as I have no doubt that in the circumstances referred to by the 

(1) (1871) 6 M II C U 315 <*>) (1904) ILK 27 Mud 211 at p 221 

( 3 ) (1002) 1 L 1 20 Calfl 871 at p 861 (4) (1005) I L R, 3D Bom 580 

(R) (18G4) h R 1 U L 1 0 at pp 141 an! 170 
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learned Chief Jnstico the tenants coaid not have believed in Naeasatta 
good faith when they dug the wells m the land that they had a 0f 

permanent right to the land or that tho landlord would grant Vmsamwm 
them snch a right If they had acted under such belief they Abdou 
would have been entitled to insist that they should not be ejected Eai!,m j 
at all or that if ejected compensation should be paid to them for 
the improvements which they had effected under such belief 
provided they proved that they made the improvements in 
circumstances which would mduco a Court of b quity to imply a 
contract between them and the landlord that the landlord would 
not eject them or in case he ejected them that he would pay 
them the value of the improvements The court would infer 
such a contract if the landlord by bis conduct encouraged or 
raised aa expectation m the tenant spending money m making 
improvements that the latter would not be evicted at all or at 
least not without being compensated for the value of such im- 
provements and the improvements were in fact made under such 
expectations Such a contract is inferred in order to relieve the 
tenant from the fraad of the landlord This I take it is the ex- 
tent to which the doctrine of equitable estoppel is well established , 

Bamsdep v Dyson (lb Bent Ram v Eund n Lal( 2) and Munici 
pal Corporation of B( mbay v Secretary of State(3) We are not 
called upon to decide in this case having regard to it3 undoubted 
facts the question whether if tho teuants believed that they had 
a permanent right to the land and m such belief, but without 
that belief being created or actively encouraged by the landlord, 
made the improvements to the knowledge of the landlord and 
without any warning or interference by hm they coaid be 
ejected at all or whether m any case the landlord should not pay 
them the value of improvements The opinions delivered by the 
learned Lords in Rainsden v Dysoti[l ) especially that of the Lord 
Chancell r. Lord Cbanwobtu, make it clear that in cases of this 
nature the Court of Equitv would raiso an equitable estoppel 
against the owner of the land less readily m a case where tho 
tenant makes permanent impro> ements on the land than where 
a stranger makes similar improvements And the grounds for 
such a distinction are obvious The tenant making pe-manent 


(1) (1604) L R , 1 D L , 120 M PP 141 *nd 170 
(2) (1809) I L R , 21 All , 49u (P 0 ) (8) (l&Ooj I L.R_ 20 Bom SSO 
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improvements might well bate relied on the liononr of the land 

In A RASA AT A 1 2 

v lord not to evict him so long is the rent was regularly paid 
Tenkataciri While ordinarily a similar mterpretatiou could hardly ho placed 
Abddr on ^ 1G con( l oc l ; a stranger in spending his moucy upon 

Bai ih J another’s land And I do not think the doctrine of eqmtable 
estoppel has been or should bo extended as between a landlord 
and his tenant to a case where all that can bo alleged against 
the former la that ho did not interfere and merely remained 
passive with the knowledge tbit the tenant was makiug improve 
ments tinder a mistaken belief that he had a more stable interest 
in tho land than that of a tenant at will or of a tenant from year 
to year Ibis is what I gather from what is laid down in Bent 
Bam v Kundan Lal(\), Ismail Khan Mahomed v Jatgun Lib%(2), 
Ism it Kant Roicthan v Na-arali Saktb(3), Dal tali ay a Rayaji v 
ShrtMar Ratayan(4>) and Municipal Corpot ation of Bombay v 
Secretary of State (5) The contrary view which is supported by 
Mdhalatchmi Ammal v Palam Chetti(G) and a dictum of the 
lean td Judges in Lundo Kumai NasJar v Banomah Gai/an{7), 
seems to be against the weight of authority Ihe temnt should 
know under what terras 1 e has been let into possession and the 
law lays no dufr) upon the lmdlord to remind his tenant of his 
title under which lie holds the land fco far as the present case 
is concerned, Bent Bam v Kun tan Lai (1) and Bamsden v 
Dyson ^8) clearly lay down tho principle from which it follows 
that if a tenant knowing the extent of his interest in the land in 
his possession, as is the case here, chooses to expend money upon 
a title which 1 e must know wonld "oon come to an end that is 
his own folly and lit cannot ask tho owner of the land to recoup 
him for such exj cnaitnre It has been suggested that unices the 
lessor is estopped from s ling for possession tl c tenant wonld not 
be entitled to claim comp nsation lam not pre) ared without 
the question being argued at the b&r to givo ray adherence to 
it Sncli a proposition was not advanced during arg iment and 
it seems to me th it there may bo cases where the landlord would 
not bo estopped from recovering possession but only estopped 


(l) (1809) ILK. *>1 All 49 at p 502 (P C ) 

(2) (1900) 1 1 T 27 Calc 6"0 at p 593 (3) (U00) ILll 2" Mad , 211 

(0 (1893) ILK 17 Bom '"30 at p "41 (5) (1905) I L 1 ,20 Bom , 560 
(6) (1871) 6MHCR 215 (7) (1902) I L It. 29 Calc 871 at p 884 

(8) (1864) L.K 1 H L 120 
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from recovering possession without paying for the improvements y ABAaAYYA 
effected by tho tenant I may mention that there is a class of r a / 4 * oy 
■ eases in which the court has refused to grant a mandatory Ve>e»taoi E i 
injunction for the removal of permanent buildings erected on Ins Abdcb 
holding by a ryot having a right of occupancy, if the landlord Bahim, j. 
has been guilty of laches or delay in bringing his action But 
those cases stand on a different principle As regards section 1 03 
of the Transfer of Property Act— that only deals with the right 
of the tenant to remove tho fixtures he has p’anted in the land 
and section ’ll of the Same Act appaientiy applies only to tho 
case of a transferee of an nbsolato right »n land Nor aro we 
concerned in tins caae with the light under the Hindu or 
Muhammadan law of a tenant or a trespasser to remove 
buildings or the structures erected by such a person 


APPELLATE CIVIL-FULL BENCH. 

Before Sir Charle * Arnold White, Cluef Justice, Mr Justice 
Munro and Mr Justice Sanlaran A air. 

Be THE DISTRICT MUNSIH OP TIRUVALLUR (Refeebivo j™" ty 0 

Officer) * and J 

March 20 

C i l Procedure Code ( Jet XIV of 188°) tec 2G9, rule framed under — 

Hindi j until rules made under tie o Cvl Proved re Code — Bond given 
under rules deemed to be gnen by Order of Court stamp of — M (Klbricm 
provided for bj t he Court Feet Act * — Co irt Feet Act (VII of 1870) tch II 
art l^Stamp Act (II of 1859), tch I, art 15 

Until rules are framed by tl e Iligh Court under *1 e rieiv Civil Procedure 
Code (Act V of 1908) tho rules made by Government under section 2o9 of the 
old Civil Procedure Code (Act XIV of 18S2) sro id force though they may be 
incons stent with Oiler XXT rulo 43 of the frst schedule to tie new Civil 
1 roceduio Code 

A bond g ven in pursuance of tho roles made uud.w power coo f err e 1 by 
a sect on of the Code must be doomed to be given m pursuance of an order 
made by a Court urder a rectioa of Civil Procedure Code and is consequently 
otherwise provided for by tho Co irt Fees Act” (see scl edule II, art ole 6, 

Court Feet Act \ II of 1870 and *cl edule I article IS of the Ind an Stamp 
Act II of 1801 Jhe stamp is an eigl t anna stamp under the Coort Fees Act 


Iteftrred Case bo 14 of 1910 
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r 6 Case stated under section 60 of the Indian Stamp Act (II of 
Pistbict j 899 ) by S RaNoasadha Modaliyae, the District Mtinsif of 
Tiriwaixus Tiruvallur, m his letter, dated 27tli Octohor 1910 

“ The document was executed by the second defendant in 
Original Suit No 38 of 1901 on the filo of the District Court, 
Chinglepnt, and two sureties in favour of that Court under 
rule 7, page 31 of the Civil Courts’ Guide, for tho production* 
when called for, of the attached movables left jn their custody 
bj an Arran of this Court The warrant was sent to this Court 
for execution and was entrusted by my Deputy Nazir to the 
Avan After attachment he obtained this bond as usual in this 
Court on a ono-rupee stamp paper (general), being the ad valorem 
stamp on the value of the attached cattle When the same was 
forwaided to the Distnct Court it was returned to this Court 
with an order that a fresh bond should be taken on a paper 
with eight anna court fee label attached to it as required by 
article 6, schedule II, of the Court Toes Act I submitted 
that the bond was correctly stamped under article 57, schedule I 
of Act II of 1899, and that the Court Tees Act was not 
applicable Thereupon a further proceeding was received with 
the bond requiring a fresh bond and a direction that tho practice 
of this Court should bo corrected . As I held judicially 
elsewhere when such bond was sought to be enfoioedtbat bonds 
of this cnaiacter should bear ad talorr m general st imp and not 
eight-anna court fee label and ns tho different opinion of tho 
Distnct Judge has tlnown doubt on tho correctness of my view, 

I beg to refer the question for the decision of the High Conrt 


Rule 7 of the Cml Comte* Guide was framod under section 
269 of the old Ci\*l Piocodnre Code It will ho treated a? 
framed under the present sections 122 and 128 (6) It wdl 
therefore ho enforceable by execution process under section I4u, 
^ but it has to bo determined whether the document is oO-C 
excluded from the purview of Act II of 1899 Article 15 of 

\ that Act provides for * Bond [as defined by section 2 (5)] not 
being a debenture (No 271 and not being otherwise provided 
for by tins Act or by tho Court Fees Act (YU of 1870) * 
Among tho bonds for which special provision is made af® 
* Indemnity bonds* (34) and Security bonds (57) The Couft 
Fees Act provides for ‘Bail bond or other instrument of obb* 
gihtion in pursuance of an order made by a Court or Magistrate 
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under any section of tlie Code of Criminal Procedure, 1882, T K* 
or the Code of Civil Procedure’ An order to attach implied Mdnmfof 
an order to obtain security bond as per rules framed under 
proper authority but it maj be a question whether such an 
instrument should be described a9 executed * under any 
section of tbe Ciul Procedure Code,’ Assuming houever that 
it was so X am of opinion that the bond in question does not 
wholly fall under this article and requires to be stamped undor 
the Stamp Act Under rule 7 of the Cm! Courts’ Guido (p 31) 
cattle may be left in tlie ebargo of a judgment debtor if he 

* enters into a bond in tlie form given in sobedulo A appended 
to these rules with ono or more sufficient sureties for its produc- 
tion when called for ’ The second defendant was therefore the 
principal and his two co executants were his sureties Section 1 9, 
clause XV of the Court Tees Act exempts from Court Fees 

* Bail bonds m criminal cases, recognizances to prosecute or givo 
evidence and recognizances for personal appearance or other- 
wise ’ Even if an undertaking to produce the person of another 
be exempt, an undertaking to produco material objects, documents 
and so forth would perhaps not be exempt 

Article o7 of the Stamp Act provides for duty on security 
bonds or mortgage deeds * oxecuted by way of security for the 
due execution of an office or to account foi money or other 
property received by virtue thereof or executod by a surety to 
secure the due performance of a contract ’ Tlie executants of 
the bond may in certain cases be deemed officers in custody of 
the attaohed properties (comparo Order XXI, rnle 43) but if 
not there was certainly a contract and the suieties who joined 
m the execution of the bond were expressly required ns such to 
join in it and m so far as their obligation is concerned they fall 
under that article It will ba observed that iheio is no pro- 
viso in this articlo that payments nndcr the Court Tees Act 
exempted them from liability under this articlo Hie principle 
in KuUcanta \ Jlahalnr Pi a ad(l) and Soo tjharte Koomcur v 
Iiamessur Pandey( 2), would therefore be applicable In this 
connection the ca^e of the obligation boing charged on immov- 
able propoity maj also bo referred to. Such instruments are 
treated as mortgages even though executed under the Civil 


(1) (1859) ILK II All 10 (FB) ( ) (166G) His.,47 
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^ Procedure Code The Board of Revenue has also ruled to the 
toe Dmsior game effect (vide Resolution No 227, dated 9th September 1899, 
Tiruvallck Registration Circular No 11, dated 23rd September 1899) 
And instruments of that nature are not registered by the regis- 
tering officers unless they are stamped as mortgages. The 
Legislature did not amend article 57 or 31 even when they 
thought fit to do so in regard to article 15, Stamp Act and 
article 16, schedule II, of the Court Pees Act I am therefore 
of opmion that 'security bonds by sureties to see to the pio 
duction by the decree-holder, judgment-debtor or claimant, as 
the case may be, of attached movables entrusted to the former 
are changeable under article 57 and that they are not liable 
under the Court Fees Act In this connection I may also refer 
to certain other cases under the Civil Pioccdure Code wneie 
the taking of s°cnnty may be ordered, c g , where there is an 
attachment of arrest before jndgraont (Order XXXV1IT, rules 
I and 5) or for costs (Order XXV, rule I and Order XLV, rule 
7), where execution or stay thereof is ordered (Order XU, rules 
5 aud 6 and Order XXI, rule 261, where money is paid out to 
a guardian of a minor entitled to it (Older XXXII, rule 6) and 
where an arrosted judgment debtor desires to file an insolvent 
application (section 55) In most of these cases security on the 
movable property is demanded and registered bonds 'ire filed 
bearing ad valorem general stamp ” 

Tho Government Pleader for the referring officer 
White CJ The Chief Jcstiue — In this matter a point was laised 
by the Government Pleader as to whether the rules, m con- 
nection with which this reference arises, have now any 
legal effect 


Tho p^wer given to tho Local Government by section 209 
of tho old Code to make rules for the maintenance of attached 
livestock is now given to tho High Court by section 128 (2) (6) 
Order XXI, rule 43, reproduces tho old section 269, but it does 
not reproduce tho provision requiring the officer attaching tho 

\ property to act m accordance with tho rules notwitbstindmg 
they may bo inconsistent with tho provisions of tho section 
vvection 157 of tho Code of 1908keops aluo the rules, etc , made 
ulider the old Code eo far as they arc consistent with the Code 
of I* 90S There is nothing in tho Codo of 1008, as distinguished 
fromV tho orders in the first schedule to the Code, which H 
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inconsistent with tho rales issued under section 269, though u e 
there is an inconsistency between the rules and Order X5I, 
rule 43 But the High Court has power to alter) the rules Tisuvaimjr 
in tho firat schedule This being so, I do not think it White C J 
follows that, because the rules made under the old section are 
inconsistent with tho rules in the schedule, they are not 
consistent with this Code within the meaning of siction 157 
Tho point is not free from donht, hut until rules are made 
by the High Court, I think tho rules made by Government 
under section 269 of the old Code are m forco 

Section 157 is an onablmg, not a repealing, section Tlio 
rules hare never been expressly repealed and I do not think 
we are bound to hold they are implicitly repealed by virtue of 
the words “ so far as they are consistent with this Codo/’ 
which occur m section 157 

As regards the question raised in the letter of reference, as 
the bond is given in pursuance of a rnla made under power 
conferred by a section of the Code, I thiuk the bond may be 
said to be given in pursuance of an order made by a Court 
under a section of tho Code of Civil Procedure, that conse 
quently the bond is "otherwise provided for by the Court 
Pee-. Act” (see schedule II, article b, Court Pees Act, 1870 and 
schedule I, article 15 of the Indian Stamp Act, 1899), and that 
the stamp is an eight anna stamp unaer tho Court Fees Act 
Muneo, J — I agree 
Sa^kabai. Isa ik, J — I agree 


Mckio J 
Bamcarav 
1* AIR J 
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APPELLATE CIVIL 

Befot e Btr Charles Arnold White, Chief Justice, and 
Mr Justice Pnillips 

YIRUTRUROYAR JIECHI VEERAPATTAM UGNIPARIYA- 
DATA YELLAVATTU 1IRUMALA RAGURAJIA IMMUDI 
KANAHA RAilAYA ALAGARAYA GOUNDER 
(Plaintiff), Appellant, 
v. 

RAMANUJA NAIDU and seven otheps (Defendants Nos 1, 3 

4, 6 AND 7 AND LrOAL REPrESENTATIVES OF DEFENDANTS 
Nos 1 and 3), Respondents’* 

Zamindart tala tn execution — RV ether ent re mmindori or only earmndar’a life 
estate soli— 31 red quest on of law andfae * depe idiry on entire er tienee »n 
the cate — State of the x latent to tamxndar t interest llierstn, nol ecmel iiw- 
Conduct of parties important evidence 

A question as to tv) ether the entire estate in a tnmindari and not on If the 
life interest of the zatnmdan was told in execution and bought by the purchaser 
is n quest on of mixed law find fact to be determine 1 by tbo evidence in each 
case 

All that Abdul Atu Khan v Appoyasami A T <i cler [(1904) I L R. 27 Mad 131 
nt p 142 (P 0 )), decided in reference to the above question was that the state of 
0 o law os understood at tl o time of sale, ns to tl e r ghta of tbo tamindar 
In regard to tbo zatnindari vras to be cons dered along with other evidence 
in tho case it Is not nlono conclusivo on the question 

In determining tho question of what tl e Court intended to sell and the pur. 
il ancr understood lie bought, evidence as to how tl e parties affected by the 
tmi paction themsolves nowed it nt the time is of much greater value than 
it i Itt co which may bo j rocurablo somo twenty years nfter the transaction tool, 
place On the evidence in tl o caso their Lorlshipa hold that tho sale wh cb took 
place in 1SPO was of tho wl olo zanundm and that the purchaser bought the whole 
ramin lari m cxcc ition. 

leerabadra Atyar ' Moruiog i Aaeh'ar [(1911) ILR, 34 Mad , 189] 
referre 1 to 

T7*ri Soorapjxj hjiait r Irrajpa hat tu [(190C) I I R , 2 1 * Mad, 491 nt 
p 490], explained 

Appeal against tlio decree of Y Swaminadha ATTAr,the Snbordi 
nato Judge of Madura (West), in Original Suit No 40 of 1904 
Tho facts of this cn90 aro fully *et out in tho judgment 
\ 8 Srtmvasa Ayyangar for the nppcFint 


1911 

August 17 
and 21 


Appeal No 120 of IPOS. 



tOn \\\TII 3* 


madras series 


23 


T Itangachariar and G S. Yenlatachariar for the respondents augaraya 
Nos 6 mi 7 - - G "' ND " 

Jcdgmem:— Two points were raised on appeal (1) That the 
Subordinate Judge was wrong in holding that the claim m the ~ 
present «mt was not res judicata, (2) that he was wrong in hold AXD 
ing tliat tho entire estite m the zamindan and not only tho life PHILt,r3 » J 
interest of tlio zamiudar was sold in execution and purchased 
by the fir«t defendant 

"\\e think the Siibbi dmato Judge was right in holding tl at 
the whole estate was sold This being so it is not necessary for 
ns to discuss the question of res judicata 

As regards tho second point the quostion is what did tho Court 
intend to sell and what did the purchaser understand that he 
bought This is a question of mixed law and fact und must 
be determined by tbe evidenco in tho particalsr case 

It is true that when the sale in execution took place it was 
the accepted law in Madras that tho holder of an impartible 
zamindan could not encumber the corpus of the estate so as to 
bind his co parceners — sec Abdul Aziz Khan v Appayasam t 
Natcler^l) Sir Smuvasa Ayyangar relied strongly on the 
statement in tho judgment of the Pm y Council in this case that 
the parties must bo taken to be bound by tho law as it was 
understood when tho sale took place If by this Statement is 
meant that tho state of the law as it was understood at tbe time 
is conclusive on the question the observation is inconsistent 
with other decisions of tho Privy Council to which reference 
is made in the judgment and with earlier passages in tlio 
judgment f lho cases aro alluded to m tho judgment m Ve era- 
badra Atyar v Marudaga Aachtar(2) o think all that tlieir 
Lordships onrifft hj this passage was fft-if the etrte a/ the latras 
understood at the time was evidence to be considered with the 
other ovidenco in tho particular case in determining what the 
Couit intended to sell and what the puichaser understood that 
ho bought 

AVe do not think that tho Judges in stating m their judgmost 
in Yeera Soorappa Nay am v 1 irappa Nai ?«(3), whore it was 
held that the full propnetary interest pa*sed by tho sale, that 


fl) (100-1)1 Lit 27 Had J31 at p 142 (P C ) (°) (1911) I L.R 3 l Had, 1*3 

(3) {leOfl) I L P 23 Mad , 4S1 at p 400 
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AtiaAEvrA the sale m iliflt case took place aftei th© decision of the Pi ivy 
Gopivpxa Council in Muttyan v Zamxndar of vSitaptn (1), intended to imply 

tint . rjA that, if the sale under consideration had token place before the 
Sakms r 

decision of the Privy Council in that case, they would necessarily 

WH, a*t> C ha\e held that something less than the full propnetary interest 
r jumps J p aS sed by the sale. 

We think the Subordinate Judge applied the right test m 
determining whether the whole estate, or only a life estate, was 
sold and we certainly not prepared to say he was wrong m 
holding that the whole est ito passed 


In determining the question of what the Court intended to 
sell and the purchaser understood he bought, ovidence as to how 
the parties affected by the transaction themselves viewed it at 
tho tune is of much greatei value than evideuce which may 
be procurable Bomo twer ty yeois after the transaction took 
place 

In an application made in November 3883 (Exhibit IX) tho 
plaiutiff’s older brother asked that his interest in the estato 
should not be sold on tho giouud amongst others that tho debt 
sued for was incurred for immoral purposes It was not sug- 
gested that tho whole of the sramindari was not liable to be 
sold In fact the application was made upon the footing that 
tlio whole estato was liable to be sold Tho other evidence 
is fully dealt with by the learned Judge and wo need not 
discuss it 


Then we have tho judgment < f the Privy Council jn the 
suit brought by the plaintiff’s elder brother m 1882 Thoir 
Lordships observe that on tho document before them "they 
must come to the conclusion tl at tbo thing professed and 
intended to bo sold and actually sold was not the father’s share 
bu f the whole interest in the zammdart itself ” Except certain 
oral evidence which tho Subordinate Judge did not believe the 
materials for determining this question are the same as were 
beforo the Privy C9UI1C1I in 1888 Wo express no Opinion as to 
wbetl er this judgment of tbo Privy Council operates as res 
judicata , but the fact that, on this mixed question of law and 
fact tho Privy Council came to tho conclusion at which they 
arrived^ at necessarily carries great weight Air Srinivasa 
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Ayvangar Ins urged that the Tmj- Council had no occasion to At „„ 4 „ 
consider and did not consider how tlio law was tl en understood Gocn » er 
tvith regard to tlio poner of tlie holdoi of an impartible zamin- Rahanwa 
dan to encumber the ctrpus of tlie estate A\ e aro not called N * IP ° 
upon to assume tint tlie Vrt\y Council did not take this into w " m CJ 
confide ration Assuming they did not, no are certainly not Phillips J 
prepared to «a> that, if they bad, tlieir decision would have 
been that 01 Iy a life, estito was sold 

VI a think tlie Subordinate Judge was ngl t and we dismiss 
the appeal with costa 


APPELLATE CIVIL 


Before Mr Justice Ayhtig and Mr Ji slice Spencer 


THE SECRFTAJU 0> STATE FOR IbDJA lb COUbCIL 
(Represented dy THE COLLECTOR OT TAbJORF, 
Second Defendant) Appellant, 


1011 
August 
15 1C snd 22 


V 

SAM1NATHA KOIVNDEN and anotiiep (Flaimivf and first 

DETENDANT), REEtONDENTS * 

Appeal r»jh< */ xchen decree deet not adterrely effect oppe?la«t—Kes jud cats 
No appeal w 11 lie from a decree which doe* not itself n some way or ot| er 
adversely affect th& appcllait 

The fact that in tlejuogtncnt tl ere is on adverso find ug on a point not 
directly or fcubstautmUy in issue between Ibo parties w 11 not grew party a 
r ght to contest such n finding where tl o decree is entirely in bis favour and 
does cot necessarily imply that find ng 

The fir d ng wonld not act as res jtidien a as regards snch point 
Qttarei Whether an appeal wonl 1 1 e even if the mltter w«re res judicata? 

Second Appeal against the decree of T V Anantitan Nayar, 
the Subordinate Judge of Kutnbakonam m Appeal No 1052 
of 1905, presented against tlie decree of U Kophanda Ramanjulu 
Natocu, tbo District Munsif of Kumbakomm m Original 
Suit No 313 of 1903 ' 

The facts of ‘bin ca«o are stated in the judgment 
The Honourable Mr P S, Stvawcmi Ayyar the Advocate 
General for tbo appellant 


Second Appeal No "05 of 1007 
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"SecKETARY 
OF STATE 


BAHINATFTA 

Kownden 


S Snnna a Ayyangar and T V Gopalasioami Mudahyar for 
the second respondent 

Jodgmeht — This appeal arises out of a dispute ns to fishery 
tights in two channels in the lanjore district, claimed by the 
■Spfncee/jj defen lant, the head of the Teruppanandal Mutt The 
plaintiff was a man who had taken a lease of the fishery rights 
m these and other channels from Government, and being 
obstructed in the exercise of his rights m respect of these chan- 
nels by the first defendant, lie filed this suit, impleading not 
only the first defendant but also the Secretaiy of State as the 
second defendant In his plaint he prayed for an injunction 
restraining the first defendant from interfering with the fishery 
in the plaint channels and ior damages caused to him (the 
plaintiff) by such interference and he added an alternative 
prayer that in case it was found that the hist dofondatfTrvas not 
liable for the aforesaid damages, the second defondant should he 
directed to pay them 

The Munsif dismissed his Buit in iolo and oidered him to 
pay the costs of both the defendants He appealed to the 
Subordinate Judge who aftor calling for finding on three issues 
left undecided by tho District Munsif dismissed tho appeal with 
costs of both the respondents 

The present secoud appeal is preferred by the Secretary of 
State (tho second defendant m the Munsif’s Couit and the 
second respondent in the Subordinate Judge’s Court) and 
» tho first defendant who now figures as the second respondent 

raises the preliminary objection that as tho decrees of both the 
Lower Courts are entirely in tho present appellant’s favour, he is 
not entitled to appeal against them 

1 ho cose is a somowhat curmcs ouo and tho point is by uo 
means free from doabt, but on the whole wo think the objection 
must be allowod Undoubtedly, as it stands, tho decroo of the 
Subordinate Judge as also that of the District Munsif is entirely 
in the appellant a (second defendants) favour Not only is the 
suit for relief against him dismissed but he is given his costs in 

\ both Courts 

The learned Advocate General has argued at considerable 
length that nry party to a suit aggrieve 1 by a <1 creo is entitled 
\ lo appeal against it although the decree, on tho faco of it, may 
\l )0 entirely in his favour tie roles mainly on tho ruling of 
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Woodroffe, J in Krishna Chandra Goldar v Mobesh Chandra 
Sofia (1) which is quoted with approval in Yusuf Sahib v Durgi{ 2) 
and followed in Kagalla Koiayya r Nagalla Mallayya(i) 

A pe-usal of WooDBorra, J/s judgment shows that he consi* 
dered it an essential condition of tlio right of appeal that the 
appellant shonld he adversely affected in some way or other by 
the decree itself This point is emphasised by Abdur Rahim and 
Krisqnaswasii Ayyar, JJ , m tho latest of the three cases wherein 
they say that the appeal “ lies only against tho decree, and not 
against a mere finding " Certainly both in Krishna Chandra 
Goldar v Zlobesh Chandra Sa/ia(l) and Kaqalla Kotayya v 
Narjalla Maltayya{Z) tho learned Judges are at pains to explain 
most clearly in what way tho more existence of the decree apart 
from any finding in the judgment prejudiced the appellant. 
It may be admitted that this point is not so clear m Yusuf 
Sahib v Durgi{2) hut on the other hand the opinion there 
expressed is a mere obiter dictum and the decision of the case 
proceeded on other grounds altogether. Tho only case which 
has been quoted to us in which the right to appeal can he said 
to have been based on the findings behind the decree rather 
than on the decree itself is Jamna Das v JJdey Kam(4) and 
it is to he noted that tho decision proceeded on the basis that 
the finding was necessarily implied iu the decree 

Now, in the present case, the only way in which it is suggest- 
ed that the second defendant is ad\crsely affected by tho decree 
is thit if the finding on the second issue operates ns ics judicata 
against him it prevents him from setting up m futuro any 
proprietary rights to the fishery in the suit channels Ho mid 
issneiuns ‘M\ hetlier the stcond defendant has the right of 
fishery m tho two plaint laihals ” 

It may be pointed oat at onco that the decree certainly t\<, -* 
not necessarily imply this finding — to quote the wording of tf - 
Allahabad case The Munsif recorded no finding on j* -* ' 

6 and 7, hut based his dismissal of tho suit on other yr * r 
The Subordinate Judge called for findings in all tho tl rtj 
above named The Munsif returned findings ndv< te, • ^ 

plaintiff on all three and the Subordinate Judgf* &r, a 
as well ns the findings originally recorded on tl > t*’ t 9 


Sfcsetahy 
or State 

Saminatha 

Kowndsn. 

Ayuko and 
Spenceb, JJ 


(1) (19009 CWV 5S1 
(A) (1*110) M W 710 


(2) (1007)11 It ViVt/ «- 
(*) (ISOO) I L It Ji / r j - 
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Skcbetaby The plaintiff's claim for damages lad already been decided 
op STAin against him under i« ue No 4 and tho Subordinate Judge finds 

Saui&itiu in addition (paragraph No 8 of bis judgment) that u tbe Joes 

Kowndev uor * ° , 

sustained by reason of Ins non enjoyment ot the nahery is not 

Spencer k JJ separately ascertained and must be very slight” Under issues 
Nos 6 and 7 tho Subordinate Judge agreeing with the hlunsif 
found (a) that plaintiff was out of possession and bad no right 
to sue for an injunction, (i) tbat as a lessee of one year be bad 
no right to ask for a permanent injunction The decision of 
these issues affords a perfectly independant ba^is for the 
dismissal of the suit apart from the question involi ed m issue 
No 2 This circumstance at once distinguishes tho caso froia 
Yu'ltf Sahib v Durgi{ 1) above quoted Again tho pi eju dice to 
the second defendant is solely dependent on the assumption that 
the decision of issue No 2 will operate as res judteafa against him 
in future litigations Tho respondent’s vakil has quoted more 
than one case to show that no appeal would ho even if the 
matter were res judicata — a Mew which seems to obtain a certain 
amount o! support *rcn from Yusuf Sa?tb v Vttrgi{)) , but 
as a matter of fact we do not think that tho decision in this 
caso would operate as res judicata and we may note for what 
it is worth, tbat the learned vakil for the respondents himself 
argues that it would not and even expressed himself as willing 
to undertake to raise no such contention in futuro litigations 
Wo have already given reasons for holding that the determi- 
nation of ls^ue No 2 was not necessary to the decision of tho 
suit and tho examination of the pleadings and of the judgments 
of tho Lower Covnta shows that it canuot bo end that the 
question raised therein was directly and substantially it issue 
botwoen the first defendant and tho second dofendant Para- 
graph No 8 of the plaint in putting forward the alternntivo 
claim again ‘•t tho second defendan* (that he should be Inblo to 
p iy tho said damages Rs 530) says “ Tor this reason (he 
second defendant is mado party ” llio second defend mb wlulo 

\ admitting tho allegations in the plaint to the effect that 
tho ownership of tho fishory liC3 with him puts the plaintiff 
to proof of daimgts, and simply prays that tho relief 


\ 


claimed agunst him ho dismissed with costs fco far ns can bo 


(1>0WT)IXB 3011*1,4*7 
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ascertained tb* eecond defendant adduced no evidence m the SeCRETABs 
case And a3 the ilunsif remarks m paragraph 11 of bis State 
judgment K Ihe suit is not ono by or on behalf of Government, saminatea 
and it 19 m fact one against Government ” Kowkd*n 

V e roust therefore bold that, the steer'd defendant is not Aylinoakd 
adversely affected in any way by the decree in tbis suit or by 
any finding necessarily implied therein, and that he has no right 
of appeal. 

The appeal is dismissed with costs 


APPELLATE CIVIL. 

Before Mr. Justice Sundara Ayyar and Mr Justice Phillips. 

LAKSHMI (First Defendant— First Respondent), 

Appellant, 1011 

September 

v 11 and 20 

MARTI DEVI and pour others (Plaintiffs Nos 1 to 4— Peti- 

TIONErS Nos 1 TO 4 AND SECOND DEFENDANT SECOND RESPONDENT), 
Respondents * 

Decree— Construction of iah«*h«r executable or merely declarator j— Appeal agalnet 
preliminary order after pamng of final order maintainability of— IF/ at 
ordere in execution are appeolaMe—Ctvil Procedure Code {Act 7 of 1908) 

»* 2 a id 47 

A decree -which does not d rect possession of any of the suit lands to ho 
given to plaintiff who aned for po session of all the lands in suit bat merely 
declared tho right of t' e defendant to remain in possess on of a port on of the 
lands of tho whole of which she was in possess on is one tl at is not capable of 
erccntion by the plaintiff by way of possession of the rent being given to him 
©specially when thcro was not even a declaratio i of plaintiff s ngh* to the rest 
of the lands 

A question whetl er a decree is executable or not is certainly one tha* 
con e# nit! in sections 2 and 47 of tho Cir 1 Proce lure Codo (Act V of 1903) tho 
former of which enacts that the dotermmat On of any quest ons within 
sect on 47 is a dccroe on appeal lies from each determination under section 2 
Tl e determination of a mere issuo by the executing cour* n ado prior 
to tho passing of tho *inal or ler would not be regarded ns an a 1 j idicatlon 
between the parties against which an appeal wool 1 lie 

FenAutay r* Iyer v Salagopachar a [ (l fl 011 It M !■ J Syfi referred to 
Ordus in execution which declare (1) that execution shall issue and that 
a Commissioner he nppo nted for carry tig out execution (2) that interest 


Appeal Against Order No 113 of 1^10 
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ib payable and (3) that a patty is entitled to wtsms profits are appealable though 
tho fml orders determining the extent or amount will hare to bo passed only 
thereafter 

Jiarayona Pattarv Qopalalcrtshna Fattar, [(190j) I L It °S Mad , 355] Ram 
Ktrpal v JJup Atari [(1831) IL 11,6 All 269(1 0)] Bhip lndar Bahadur 
Singh r Ihjat Bahadur Singn [(1901) ILK, 23 All 153 (P 0 )], Maharajah of 
Buricanr Taratundari Vebi [(1833) ILE 9C*Ic 619] and DiSti Jfandan 
S njh v Bansi 8 mj t [(1011) 14 0 L J 3ol, referred to 

Held, an appeal aga nst a prel m nary order in execution can be filed eren 
after the d»te of the final order whtoh merelj carries oat and is consequent al 
to the preliminary ordor though no appeal baa bc°n filed agu nst the final 
order 

Oman Ann ran ▼ Jarbandha n [(1P03) ILK 30 All 479 (F B )] followed 

Ifacfctn* e v Aarnnjh Saha t [(1909) ILK 36 Calo 76’] Kuriya Mai v 
Btshnmbhar Van [ (1910) ILK, 31 All ‘’So] JTaihu Sudan Sen v JTanttnt 
.Santa Sen [(1905)1 L K 32 Calo 10*3] Ba»lu>if\a Nath Dey v Mi cab ffalimulfa 
Bahadur [(1907) 12 0 W N 590] and Kara m Dai v Caljobi d [(1911) 8 A L J 
004] not followed 

Similarly on appeal against an order of remand can be fled eren after the 
date of the final decree consequential on remand 

Sttbba Saifr* r Cafarhandru Sattn [(1895) 1 L K , 18 Mod 4**!] and Mailt 
larjuna v Palhansm [(1896) I L.K 10 Mad 4 9] followed 

Whore a right and junsd etion are conferred expressly by statute they 
cannot be talccu away or cut down except ly express words or by necessary 
implication 

When the law g res a person tiro romod os ho 19 ent tlod to arail himself of 
e tl er of them unless they are moons stent TI ere is no question of elect on 
in such cases 

M t amnia! Qutab Koer v Dadshah Bal adur [(1933) 13 C W N 1197] 
followed 

With the reversal oT tho carl er order, the later order which depends for it» 
val d ty upon the earl cr one »/> o facto ceases to have any force 

Appeal against tho order of H O D IlArDiNo, tho District 
Tudgo of South Canara, dated 29th January 1910, mi Lsccution 
Petition No hi of 1909 

Tho facts of this caso are sot out in the ]udgme it 

K P Madhava Pao and K P. Lalshman Pa 0 for tho 
appellnut 

K Karama Pao and G Annaji Pao for the respondents 

Judgment —This is an appeal against tho order of tho 
j District Judge of South Cinara, dated tho -9th Janu^rj 1910, 
tn nn application for esecution of tho decree in Original Suit 
No i3 of 1900 Tho decrco was tho res dt of a compromise 
hot ween tho parties Tho material portion of it wn> m these 
to* ms tho Court doth order aud decree ** that plaintiffs do pay 
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the assessment on the entire property as per plaint karar, dated 
16tb No\ ember 1905, that first defendant shall enjoy land 
yielding 126 muras of rice, and lionso, out of tho land refened 
to m tbo karar, that first defendant shall not alienate the said 
land of 126 muras of nee, that if alienated, the alienation shill 
be null and void, tliat after the death of tho first defendant the 
said land and hou«e shall be enjoyed by tho second d« fendant 
paying thereabout G3 muras of nco to plaintiff annually by 
tbo end of Juno of each year through Court, etc ” In 1909 tho 
plaintiff applied for execution and ashed for an order * directing 
that from out of the lands mentioned in tho decree, land yield- 
ing 120 muras of rice which is already m tho possession of tho 
first defendant and which is to ho retained with her as per 
compromise decree, be caused to be separatod towards the said 
first defendant and that tho remaining properties he given in 
possession to the plaintiffs by a Commissioner ” 

Tho first defendant objected on the ground that tho decree 
was declaratory in its terms and that therefore no execution 
could issue Tho Distuct Judge held that “ the docreo can be 
executed by setting aside lands that yield 120 muras of rico 
income/’ and duected that this should be done, and ordoiod 
tho appointment of a Commissiouer to prepare lists < f the lards 
The first defendant has presented the appeal to this Co irt on 
the ground that the Judge was wrong in construing tho decreo 
as one that was not puroly declaratoiy 

On tho merits there can be no doubt that the order of tho 
Judge cannot ho upheld. The deciOo did not direct possession 
of any lands to be given to the plaintiffs but merely declared 
the right of the first defendant to remain m possession of land 
yielding 126 muras of nca of which she already had possession 
It does not eien declare the plaiutiff s title to any lands hut 
merely decrees that plaintiffs do pay tho assessment ou tho 
entire property of the family Wo are unahlo to see how on 
the terras of tlio decree an order dirccti g that tho plaintiffs 
bo pot in possession of all the lands except that yielding 126 
muras of rice, could be justified 

Mr Naraina Rao, tho learned \ ahil for the respondent, 
has 1 oweier raised a preliminary objection which we are hound 
to deal with Tho objection is tl at before the appeal was 
presented on tho IStli July 1^10 tho Judge had passed another 
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order on the 18th March 1910, directing 1 dohreiy to the plaintiffs 
in accordance with his former order after hearing the objections 
to the lists prepared by the Commissioner, that the defendant 
did not appeal against the final order of the 18th March 
which has in consequence become final, and that ho was not 
entitled, after the passing of the second or final ordei, to appeal 
against the fir&t order of the 29th J lnuary 

To this objection Mr Naraina Rao m the course of Ins 
argument added another, that no appeal could be preferred* at 
all against the order of the 29th January, as it really did not 
decide anj question of right between the parties 

Wo may dispose of the second objection at oimo m a fow 
words According to section 2 of the Civil Procedure Codo, 
“ the determination of any questions within section 47” is a decree 
The question whether a decree is executable or not is certainly 
one that comes within this definition No doubt the determi- 
nation of a mero issue by the execution Court made pizor to the 
parsing of the final order would not ho regarded as an idjudt- 
cation between the pai ties against wl ich an appeal would lio 
Soc Venlcatagin Iyer v Sadngopachanar(l) But in this case 
the Judge did not merely record a finding on an issue He 
held that execution should issue m favour of tho plaintiffs, and 
ordered the rppomtment of a Commissioner ns required b\ the 
donee In Narayana Pattar v Gopalal rxsJma Patlar{ 2), the 
learned Chief JcsricE and Sobkamama Ayyar, J , held that when 
tho executing Court finally decided that the decroo holder was 
entitled to intei est an appeal lay against sach an order Tho 
jearned Judgos there point out tho distinction between that caso 
and one where tho Court merely records a finding on an issne, 
ni m Vcnlaiagin Iyer v Sadagopicfiariar(l) It has also been 
decided that, wlioio the executing Co irt decides that tho 
plaint ff is entitled to mesno profits, an appeal mil ho ag/unst 
tint order though tho amount of tho profits ni v> not have been 
nscertamod I ) it See Pam Kirpal \ Rup Kuari (3J, Bhup Indar 
Balalur Singh a Bijai Dal adtir Singl j(4) and Maharajah of 
Bar he in a Titrasundari Dcbt [ ») Our juilgrm nt is nUo in accord- 
ance with Deolt Kanlan Singh v Ban ft Smgh(C), which lays 

V (1) (1001) H51LJ 3 9 (2) (1903) I L T 28 Ms I , 335 

(3) (IFSl) 1 1 It G Alt e<» (ro) (4) (1001) I til! 413 A L. 162 tl G ) 

(6) (1BS3) 1 L U 0 Cale CIO a p O' (0) (1011) 14 P L.J, 3a 
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down the test for deciding whether an appeal would lie against 
any particular order in execution or not VV o overrule tl is 
contention The first contention is certainly better supported 
by authority but we are of opinion that it is not entitled to 
prevail The defendant being entitled to appeal against the 
order of the 29th Januarj, we are unable to hold that 
be was not entitled to do so within the period allowed to him by 
law The second order merely carried out tho first order in this 
ca«e , it did not, in any way, supersede that order, as indeed it 
could not do "Wo cannot see how that order could affect the 
defendants right of appeal He might have had no objection to 
it provided the first order was right 

lhis indeed is the position taken up by the appellant before 
us To use the laugn ige of the decision of a Tull Bench of this 
Court in another case “ where a right and jurisdiction are 
conferred expressly by statute ” they cannot be taken away or 
cot down exc.ept by etpre«s words or uecess ry implication 
It is argued that tho later oider, i ot having been appealed 
against, would remain m force, even if we reverse the earlier 
one, and that therefore it is not open to us to take the futile step 
of setting aside tho first order Wo cannot agree that the 
reversal of the earlier order will leave the later one intact The 
second order depends for its validity upon the first one allowing 
execution in favour of the plaintiffs, and with the quashing of 
the first tho second must cease to have any f orco Hie appel- 
lant has not been able to draw our attention to any decision of 
this Court in support of his position But he relies on the 
decision of the Calcutta High Court m - Mackenzie v Narsvigh 
&ahai(l), and upon 1/a Mu Sudan Sen v Kavum Kanla £?eu(2), 
which was followed in that cast Jt is perhaps desirable to 
examine brielly the decisions of the Caloutta High Court bearing 
on this question Madhu Sudan Sen V Kammi Eanta £en( 2) was 
a case of au appoil against an Older of remand. It was 
presontod after the Munsif had passed hi3 final judgment 
subsequent to the loin and Maclejln, CJ,and Miti_a, J held 
that the nppeal was incompetent Ihe reisou given is that 
t<ectton 588 of the old Civil Procedure Codo provides for nppeals 
against various interlocutory orders, several of which do not 
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affect the decision of a suit on the merits, though some do, that 
party failing to appeal against any of the orders could object 
to it on an appeal against the final decree, and that, therefore, 
if be desire to avail himself of iho privilege conferred by section 
588 in relation to an ordei of remand, be ought to du ao before 
the final disposal of the suit \Y ith all respect for the learned 
Judges we mn"t say the argument does not commend itself to 
na W hen the law gives a person two remedies he is entitled 
to avail himself of either of them unless they are inconsistent 
See ATussammat Gnlab Koer \ Badshah Bahadur[ 1) The 
learned Judges distinguished an e irlier case, Jaltnga Valley Tea 
Company v Chera Tea Company^ 2), on the ground that the 
appeal there had been presented before the final judgment was 
passed But the ratio of that decision is equally applicable 
whether the appeal against tho remand is presented before or 
after the second judgment in the cose Field, J , observes " The 
Code doe*, not «ay that theie shall be an appeal oulj if the case 
has not been finally determined in the Court of first instance, 
before that appeal is preferred or comes on for hearing We 
cannot, therefore, import into the Codo a provision which does 
not there exist lhe Munsif’s jurisdiction to hear the case upon 
remand deponded upon the remand order If the remand order 
were badly made, the decree and, indeed all the proceedings 
token undei that remand order, aro null and void ” In 
Mackenzie v Narsmgh Sahai{ 3), there was a preliminary 
decree m a suit for partition and a subsequent final decree 
The appeal was against the former onlj and was presented after 
the final decree had been passed. I he learned Judges who 
decided the ca*e, Mukebjke and Oarvduff, JJ , followed ATadhu 
Sudan Sen v Kamm\ Kanla &en(4) , they say that the 
final decroo would still stand oven if tho preliminary decree 
were reversed No reason is given for this proposition lhe 
learned Judges dissent from tho judgment of tho Allahabad 
High Court in Uman Kumcany Jarbandf an(&) and point out 
that tho viow tahon in that cn*e, that an aj peal might be 
proforred against an order i f remand even after the Court of 
fund. luntanco bud pas-od tta final judgment after remand, was 

_4 

k) <1POO> 13GW Jailer (8) (1BS0) I L P 12 Calc , *5, ,t p 47 

(S\ (tHOO) I L.R 3»0*l3,7a» (41 (1905) I L It, 32 Oilc„ 1023 

' (6) (10OS) I UR, 30 All 4~t* (FB) 
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based on the opinion ol the Allahabad Court that the party lakskmi 
aggrieved by an order of remand could not object to it on an appeal jj ARtJ * 0 BVI 
presented against the final decree, and that the Calcutta High — - 

Court had adopted a contrary view on the point Now, the 
Legislature has laid down in the present Code of Civil Proced- Phillip, JJ. 
ore, section 105 (2), that an order of remand cannot be im- 
peached “except by an appeal against that order. It is similarly 
provided in Eection 97 that “ where any party aggrieved by a 
preliminary decree passed after the commencement of this Code • 
does not appeal from such decree, he shall be precluded from 
disputing its correctness in any appeal which may be preferred 
from the final decree. 1 ' 1 he result of the opinion of the Calcutta 
High pourt in the case cited by the appellant would be that, if 
a party, without any fault of his own, is unable to appeal against 
a prelimmaxy decree or an order ot remand before the final decree 
on remand is passed, lie would lose all opportunity of objecting 
to that ordei or decree and be depured oi the right of appeal 
expressly conferred on him by the Legislature The incorrect- 
ness of the position woald be mamtest from another incon- 
venience which may be pointed out here Suppose a Djstrxoc 
Court passes an order of remand and betoreit is appealed against 
the MudbiI's Court passes a decision on the merits in pursuance 
of the remand order Suppose the Muusif’s decision on the 
ment 3 is unimpeachable If the defendant's appeal could be 
only against the final judgment he would be bound to appeal to 
the District Court though necessarily ho would nob be entitled 
in that appeal to attach that Court’s order of remand. And yet, 
according to the view of the Calcutta Court, ho would be bound 
to get the order of the Monsif confirmed m order to get a right 
of appealing to the High Court against the order of romand. 

Mooezhji, J., has attempted in a later case to support Mackenzie v. 

Naretngh Shaht(l ) on another ground. In Baikuntha Nath Bey 
V. Natcab SaUmulla Bahadur [ 2) the learned Judge says “ When 
un order of romand has been made, its validity may be challenged 
directly and immediately by an appeal under sec 5b8, cl, (28), 
or indirectly under sec. 59i, when an appeal is preferred against 
the final decree in the suit. . . . The party aBected by the 
order of remand, however, must mike his election. He may, if 
ho chooses, prefer an appeal against the order of remand, 

(I) (1000) IXJi., 33 Calc , 7o2 (->; (1907) 12 C WJ», 600 »t p. 697. 
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obtain a stay of proceedings during the pendency of the appeal , 
he may, on the other hand, carry out the order oE remand, 
take the chance of a successful termination of the suit in his 
favour and in the event of defeat, prefer an appeal against the 
final decree m which the validity of the order of remand may be 
questioned He cannot, however, if he has earned out the order 
of remand and taken the full benefit of it, turn round and prefer 
an appeal against the order of remand * But surely, a party 
appealing against an order of remand is not ontitled, as of right, 
to a stay of proceedings m the Court of first instance, nor does it 
lie in the power of a defendant objecting to a remand to decide 
whether he should appear at the farther proceedings before the 
Court of first instance or not He is bound to do so at the risk 
of those proceedings being completed in his absence in case of 
default This theory of alternative reliefs is pointed out by 
Mookebji, J , himself to be wrong in Mussammat Gulab Koer v 
Badshah Bahadur [ 1), where the learned Judge observes “ That 
a litigant is entitled to take advantage of each and overy one of 
the remedies open to him, except when they ere inconsistent with 
each other” The Allahabad High Court m Lunya, Mai v 
Bishamb} or Z>aa(2) followed Mackenzie v Narsingh Sahai(Z ) dis- 
tinguishing its own earlier case, Uman Kunxcari v Jarbandhar(i) 
[which had been dissented from jUoc/renzta v Narsmgh Bahatfi) 
on the ground that “a nght of appeal from an orde r of remand 
. was expressly given by section 58S of tho old Code, and 

this Court proceeded upon the ground that such right of appeal 
could not be taken away in the absence of some direct provision to 
tho contrary ” We may point out that a right of appeal against 
n preliminary decree or against an order in execution is also 
expressly granted by the statute T1 e learned Judges of the 
Allahabad High Court go on to observe “ Moreover, in consider- 
ing what the effect of tho reversal of an order of remand, under 
section 502 aforesaid, would be, this Court was careful to point 
ont that anything done in pursuance of such an order would 
become i pso facto of no effect on the reversal of tho said order, 
because the Court concerned would haio no jurisdiction to pas3 
any further ordor in tho case (except by way of review), unless 
empowered to do toby the order under section 502 itsolf No such 


(l) (1000) 13CWN,1197 (2) (1010) XX K, 92 All 2*5 
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consideration arises in the case now before us, as it is clear that lakshmi 
the learned Mnnsif after pissing his preliminary decree had ir ABff *u ST1 
jurisdiction, and indeed was bound to proceed in due coarse to — 
pass a final decree in the ca3o It seems to us that a senous Attar and 
anoftfaly would be created by the modification of the prelimi- PH,lt,ps JJ 
nary decree of June 25, 1903, while the final decree of June 30, 

1908, remained in force and had not been appealed against ” 

The whole argument, it u ill he noted, is based on the assump- 
tion that the final decree which is the result of proceedings 
dependent for their validity on the preliminary decree* would 
survive the reversal of tho latter decree This assumption, we 
have already pointed out, is unsupportable Kunya Mai v 
Bishambhar Das(l), has been re-affirmed by the Allahabad Court 
in Narain Das v Balgolnnd(2) The Madras High Court has 
held that an order of remind is appealable even after the passing 
of the final decree subsequent to the remand See Subba Sastri 
v Balachandra Stwiri(d), and Mullikarjuna v Pat! aneni(4) 

For tho reasons above mentioned we overrule tho first 
preliminary objection also 

In the result, the order of tho lower Court must be reversed, 
and the application for execution dismissed, with costs both 
hero and in the lower couit 


(1) (1910) I L R 32 All 
(3) (1895) ILK, IS Mad 421 


(2) (1 111) 8UJ COt 
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APPELLATE CIVIL. 

Before Sir Charles Arnold While, Chief Justice, and 
Mr. Justice Spencer. 

1911. ARUilUGAM CHETTI and another (Legal Representatives 
l S ?MU!P of KBISHKAN CHETTI the deceased Fuiuro), 

and 21. Appellants 


DURAISINGA TEVAR and thirteen others (Dependant, legal 

REPRESENTATIVE OF THE FIRST RESPONDENT AND TRANSFEREES OF 
THIRD RESPONDENT), RESPONDENTS * 

Guardians and IPards Act (VIII of 1890), < i 7 (2), 29 and 30 — Guardian 
appointed by CourtSncumbrance of minor's property by natural guariian 
uhile court yuardtan in existence — Encumbrance void — Consideration, void 
deed, no, for fresh contract on attaining majority 

The appomtmont of a guardian under the Guardians and Ward* Act (VII 
of 1890) has the effeot of extinguishing the rights of the minora naturat 
guardian to deal with the minor’s property. 

Where the natural guardian with rights thna extinguished but purporting 
to act as a d« facto guardian encumbered the minor s property with bis consent. 
Ileld, that the encumbrances were null and void 

An encumbrance thus crested without authority cannot be ratified by the 
minor on attaining majority. There can be no ratification of a transaction winch 
is void owing to the promisor possessing no contractual capacity at the time. Nor 
can a roid deed form a good consideration for a fresh contract made by the 
minor on attaining majority 

Appeal against the decree o! W. GopalaciiariAe, the Sub- 
ordinate Jadge of Madura (East), dated 21st day of August 
1905, m Original Suit No. 41 of 19U4 

This was a suit to recover R 3 . 8,86e-0-10 duo under two regis- 
tered hypothecation bonds, of which one was oxecuted by first 
defendant’s late mother for Rs. 1,000 on 27th July 1898 to 
Muhamud Ibrahim Ravuttau and assigned by bun to plaintiff on 
25th January 1904, and the other was oxecutod by first defend- 
ant and !us mother to plaiutiff for Rs. 3,000 on 2dth Juno 1899. 

Defendants 2, 3 and 4 woro subsequent mortgagees of 
itoms 2, 3 and 4 of the hypothoca Fifth defendant was said to 
hnvo purchased the hypotheca in the name of sixth defendant in 

V 
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1901 while the same were under attachment m Snr 

No 439 of 1901, Sivaganga Jfunsif's file S=ve~-'_ £ . — 

was a prior mortgagee Certain partpay meats on 
interest were also alleged to have been made on th* n-. j 

In the written statement filed on 0 th c *p$ ~'fj 
first defendant contended that he wm a minor m »' *■ 
plaint bonds bear, that on Knshnaswatni A )jz r htr~ 
appointed guardian of his property, hia motb» r, f'o_ ■* 
document of 27th July 1898 was taken had no p^r-*- * 
thecate his property or to inonr dobts and tl at ll [ „ 

which was executed without consideration was i * ri. , * 

binding upon him The validity of the oth»r Ityy , 

bond of 28th January 1899 was also denied on t) *• y**, t , 

he (first defendant) was then a minor and that tf ts/ ^ , 
not competent to hypothecate his proporty. } tr >* 
denied the partpoyments alleged It was added tit* „ 

ment of 3,000 rupees bond was fraudulently ohU ^ 

consideration 

In a further written statement which npp#*.** 
been filed on 28th February 1905, without \ r » ^ * 

Court, first defendant admitted that both tin d».*, v 
rowed for his necessity an 1 that ho was not all ^ '*'* 

he was a major on the dates of bonds but th it ) < Xu ~ ~ 
tion to a decree being pas'.od os desired by plan { r , 
that his previous statement was put in upon the ]»sr 
fifth defendant 

Third defendant, a simple mortgagee fr </ j * ^ 
for Rs 6,000 and Rs 1,500 on 25th Ajj-jJ jj, 

March 1902 respectively, and fourth, fifth tr-j / * 
ants disputed the validity of the plaint 1 r, r , j , A ' 
that first defendant was a minor on tho datr <* , * 

that his late mother was not competent to jf t 4 y 
w'lth his property, another person having hecatj.^ * ' * 

by Court for his proporty The partpaymcnbi * .*, ' 

and plaintiff's right to recover any amount $jc 4 * 

dated 27th July 1898, was denied on tho ^roard* * ** " ' 

admitted discharge of that deht nnd the tn ^ * 

have been fraudulent and without considers! - ( ’ r */, 
that seventh defendant wa9 only a nam 9 ] 0o ^ ' *-* 
mortgage for Rs 7,000 nnd that first **V * // * ^ 

8 
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Akcmcoim mortgagee, that lie having not sued in respect of it also, the suit 
Cuetu ^ ag no j. sus tainahle 

Seventh defendant without admitting the truth and validity 
— of the platnt bond put plaintiff to the proof of his case 
and claimed priority to his mortgage of items 2, 3 and 4 for 
Rs 7,000 

Eighth and ninth defendants admitted assignment of the 
bond, dated 27th July 1 898, to plaintiff 

The issues raised were — 

(1) Whether tlio first defendant was more than 18 years 
old when the guardian was appointed by tho District Court ? 
(2) Whether the appointment by the District Court was not valid 
and binding against plaintiff 7 (3) Whether tho first deft udant 
was more than 21 yeais old on 28th June 1899, the date of the 
bond for Rs 3 000 9 (4) Were the plaint documents true and 

supported by consideration and valid ? (5) Was the plaintiff 
eBtopped from denying that 1,000 rupees bond was discharged ? 
Was it di«cliargcd 7 (6) Was first defendant estopped from 

disputing liability under 1 000 rupees bond ? 

The Subordinate Judge found issue (2) iu the affirmative 
and issues (l),(3),i5) and (0) in the negative On the fourth issue 
he held that the plaint bonds were invihd on the ground that first 
defondant was not competent to contract and that Ifai.hu N acinar 
was not a guardian competent to deal with first defendant’s 
properties Haintiff appealod to tho High Court 

8 Snmvwa Ayyangar for tho second and third appellants 

T Rangaramanuja'-hanar and S Sundnraraja Ayyangar for 
tho third respondent. 

M Narayanasioamt Ayyar for tho fourth and twelfth res- 
pondents 

C 8 Govindaraja Mudahyar and C 8. Yerdatacharxar for 
the fifth respondent 

V tore, C J JcnGMENT. — The plaintiff in tho lower Court, a money-lender 

Srr*ci* J by profession, 1 ased his claim upon two hypothecation bonds, 
Exhibit L for Its 1,000 executed on July 27, 1898, and Exhibit 
A for Rs 3,000 executed on Juno 28, 1899 and ns Ins suit 
was dismissed, he now appeals On account of the 1st 
defendant’s minority a guardian named Krnhnasnanu Iyer was 
appointed on January 18, 1897, undor tho order of tho District 
Court of Madura marled Exhibit CC. On November 20, 1899 , 
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by force o£ orders marked Exhibits EE and PP> the fir^t AacMeciv 
defendant s mother, who had by Exhibit CC been made guardian Ce ^ m 
of the persons of tlio firat defendant ml his minor bister jointly Dvbihno 
with the grnrdnn of their jropeitj wa^ appointed guardian of — 
their pr porta aUo and Kmlraviaanu Iyer was discharged Ws '^ 0 C,J 
from his office On O tobtr 31 >0, tbo fird defendant i\as Spacer 3 

declared by the Court to have attained majority and the 
guardian's powers ceased 

Exhibit L was executed by the fir^-t defendant g molhev PaVku 
bififbiar alone purporting to act as guardian of tho first defendant 
rind his sister Exhibit A ox as executed both by the first defend* 
ant and bis mother but she does nut describe herself therein 
as his guardian. A comparison of dates easily shows that 
both documents were executed during tho continuance of the 
guardianship of the guardian of property appointed by Coart 
The Subordinate Judge has found that the drat defendant van 
below 38 years when the guardian was appointed Mr Srinivasa 
Ayyangflr has asked ns to come to a different conclusion on ** 

the evidence, but an this point we may briefly remark that no 
evidence sufficient to rebut the legal presumption that the first 
defendant was a minor w ben guardians of his person and property 
were appointed by the Court having jurisdiction under Act VIII 
of 1800, has been laid, before us 

As regards Exhibit L, it has been contended that it is valid 
on tho ground that it \uva executed by the first defendant’s mother 
who was guardian of his person and do facto guardian of his 
property, if the debt was incurred for necessary purposes But 
m tho first placo there is no proof that she was de facta guardian 
beyond tho vogue statement of the plaintiff's eighth and ninth 
witnesses that her men managed the first defendant’s villages, and 
these wa3 no suggestion of the kind m Exhibit DD when a motion 
was made to the Court to remove Krishnaswami Iyer and appoint 
Rakku Nftchiar to the second place the authorities cited on the 
appellant’s behalf fad for eborfc of establishing the proposition 
that when a guardian of a minor's property is appointed under 
the Ouardians and \\ ards Act, persons other tbafl such guardians 
can legally bmd the minors estate It would be exceedingly 
incom ement for the minor’s interests if there were such conflict 
of authority between guardians Ibe legislature has in fact 
provided for such no eventuality so far as guardians cj pointed 
5a 
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by Court are concerned. Section 7 (2) of the Guardians and 
v Wards Act tahe9 array the pow er of any guardian not so appointed 
D Y E r G4 ^y declaring that the Court's order appointing a guardian under 
nHiTE~Oj have the off ct of romoving any other guardian. 

and * Sections 29 and 30 provido agamst the lawfully appointed 
1 guardian encumbering or alienating portions of the minor’s 
ostato without the Court’s permission In Nathuy Bahcantrao(l) 
it was bold that an adver o act of mother while acting ns 
defarto gaardian of hci son m disposing of the minor’s property 
as if it was her owe and purporting to pay her own debts 
although tho purchase-money was in fact applied m payment 


\ 



of debts for wh ch the minor was liable would not hind the minor 
foi whom a guardian had been appointed by Coart The effect 
of appointments under the Act of extinguishing the powors of 
a natural guardian is discussed in Ram Ct under i Chaeda Lal( 2)* 
No doubt the«e cases aio not on all fours with the present, 
but tboy show bow other Courts have treated the powers of 
certificated guaidtans as exclusive and the language of the Act 
is clear enough In Abdul Khader v Chidambaram Chelivjar{ 3) 
where the narties were Muhammadans, this Court held that 
persons purporting to act as de jacto guardians and to incur 
debts in good faith for tho henofit of a minor could n it bind the 
minor’s property by their acts, if in fact they had no legal status 
as guardians The position of a mother after the appointment 
of a guardian by Court appears to be no better, even though she 
may be guardian of the minor’s person, as m this case. The 
want of authority of a de facto guardian is a good defence to a suit 
brought by n mortgagee to enforce his mortgage against a minor, 
though if tho positions were reversed and the minor were smug 
to s p t aside the mortgage, as was held m Ntzam-ud-dtn Shah v 
Anandi TrasaVA), a Court might equitably decline to grant relief 
until tho plaintiff compensated the mortgagee to the extent to 
which he had benefited by the money advanced on the mortgage. 

Turning to the decisions cited on the other side, they do 
not help us much Ronapa v Mhalpa »(51 and Maniskankar 
Fran] iran v Rai JIIuli(G) deal with the powers of natural guardians 
when no certificated guardian has been appointed So also 


(1} (1P0 3) I L P. 27 Horn , S00 
N (3) (l°O0) I L P S*» Mad , 270 
( 5 ) (1?91) I L U , 16 Bom , 2v>9 


(2) 2AW, 460 

(4) (1SS6) T L It , 18 All 873* 

(6) (168S) I h I’ , 12 Bom CSC 
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Arunachala Reddy % Chidambara Reddy (l) There was a AscaDCAll 
testamentary guatdiux m that ea^e and ho acquiesced m ths OastTi 
alienation mule by the natural guardian for necessity In Dcjujuinc* 
Ananthaya Kami! i v Lainuniu ayunappajya{£) there was a care- 
taker m possewuu ol a minors estate as a guardun but no WimMU, 
conflict ol authority arose between guardians certificated or s resets 3 
natarai Iti Madan Mohan v lianrji bal{c) the certificated 
guardian joined with the minor in executing the mortgage in 
dispute but faili d to obtain the Court a permission, and the Court 
treated the transaction as voidable, and good if not followed by 
notice of an mtentum to avoid it, where va m Motion bibee v. 

DHmodw <rhvse\i) tho Tnvy Coum.il has treated mortgages 
entered into by minors as void lor w int of contractual capacity. 

Iu Ghanb ullah v khatal £>tngh{o) certain mortgages were 
contracted by the manager of an undivided Hindu family and 
the mother who obtained a ceitificatc of guardianship did not 
get the Court a sanction under section 2U It is thus not a 
case iu joint Next it is contended that apart from Kahku 
Nachiars Act being valid, tbo hr&t uclendaut and those who 
claim undei bun ire precluded from disputing the \ahdity of 
Exhibit E, because in lfiUd alter attammg majority tbo first 
defendant undeitook m a tUtu filed as Exhibit h (1). to see that 
this debt and that secured by Exhibit A were paid at an early 
date it the plauittfi arranged to take an assigument of Exhibit L 
from the ouginal mortgages Mahomed Ibrahim 

It is sought to make Exhibit L (1) do duty as an estoppel, 
a3 a ratification of the amt bonds v Exhibits A and L), or as a 
foundation lor a now contract between the first defendant and 
the plaintiff after the attainment of majority. Tho plaintiff’* 
position is said to have been made worse by his acting on tho first 
defendant's offer to pay promptly on condition of bis taking tho 
assignment {Exhibit M), but the pbmmlf s statements at page 
107 of the printed documents that the first defendant's mother 
represented her *ou to bo 17 or 18 m lbflu or iSb? {the year when a 
guardian v, is appointed), that he got no i ccon! to show hm age, 
and that ho was aware ol tho guardianship petition being 
presented show that he was not wilfully kept m ignorance of the 

m (l?c3) 13 it L J i 223 (2) (1905) 25 J! LJ , 233 

m Upon Ih r , w ail, -se W W J-ee, 30 cx< , tsa <p c ) 

(5) (l o 03) X b r , A» , *>7 (p t ) 
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^Oireirf** defendant's minority, and there can be no estoppel if the 
t porson concerned knows the trn f h about the facts asserted 
11 Tevar GA hloreover estoppel cannot bo invoked to defeat a plain provision 

__ „ , of law , vide Madras Hindu Mutual Benefit Permanent Fund v 

and Ragava Cheih[Y) A mortgage can only be effected by a 
Smncpr registered document and there is no registered document validly 
executed by the first defendant in existence There is "only an 
alienation made by his mother without authority Surat Chtmder 
Bey v Go-pal Ghunder Laha{ 2) can ho distinguished by the 
circumstance that the District Judge found that Ahmed, whoso 
acquiescence in his mothor’s conduct was held to amount to 
estoppel, lnd reached majonty at the date of mortgage 
Turmess-ur Ojha v Mussamul GooIbee(S) relied on by Mr 
Srinivasa Ayyangar was another case of a major permitting hiS 
mother to represent him as a minor and to mortgage ancestral 
property If in that case he had been in fact a minor his permis 
sion would haie gone foi nothing Then too there can be no 
ratification of a void transaction, void owmg to the piomisor 
possessing no contractual capacity at the time [tide Rama&uamt 
Pandia Thalaiar v Anthappa Chetitar(4,) and Pollock and 
Mnlla’s Contract Act, page 56] 

Nor can a void deed form a good consideration fora fresh 
contract mnde on attaining majority In this case wo are told 
that the fiisfc defendant “was benefited by not being put into 
Court at once and by a change of creditors, and the promisee 
was benefited by the promise of the first defendant to pay the deot 
of Rs 3,000 Thes° advantages may serve as consideration for 
the assignment, but tins suit was brought on the mortgage, the 
cause of action is descnbud in the plaint as starting from them, 
and no case of a new contract appears to have been put forwai d 
till now E\en m the prayer for additional issues at page 18o 
of the printed documents, this case is not clearly set out A 
cause of action cannot be fouudod on an estoppel, nor does an 
estoppel arise from a representation of a mere intention such as 
the first defendant’s intention to pay promptly — vide Halsbury’s 
Laws of England, volume XIII, page 37?, section 534 

As regards Exhibit A it was executed both by the first 
defendant and his mother Decisions havo been cited to show 

(1) (1806) I L R. 19 Mad 200 (2) (1892) L R, 19 I A., 203 

(3) (1669) 11 WE (Q.B.) 446 (4) (1606) 16 ML J 422 at p 423 
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that it U not necessary for a guardian, to describe himself as a Abcmcoik 
guardian, if be actually is one, bat when a minor purports to term 
act and execute for himself as in this case it would be a violent Daxjnnttai 
presumption to treat his mother as acting for him Tim * 

Assuming however that her act was the act of a guardian, WjnTE 0J 
it is bid for the 'ame reason as her execution of Exhibit L uz , Sfxnce*, 3 
because there was a guardian appoiuted by the Court at the 
fame The first defendant's execution of Exhibit A was bad as 
being the act*of a minor Again it is argued that the plaintiff 
is entitled to be reimbursed for necessaries supplied to the 
minor and to get a charge on hie estate independently of the 
suit bonds Section 68 of the Indian Contract Act and tho 
decision of JBhawal Sahu v Jlatj math Pertab Naram Stngh(i) 
are quoted in support of this position and some of the items and 
oral evidence have been referred to in order to show what the 
cost of tho minor a maintenance was and how the money 
borrowed from the plaintiff was expended On this point it vnll 
be sufficient to note that the Subordinate Judge in paragraph 19 
of his judgment found no evidence that the debts which Exhibit 
A discharged and those which the account (Lxhibit N), evidenced 
were all borrowed for the real necessity of the first defendant 
or RaMra .Nacbrar la our opinion also the phwtiff faded to 
establish satisfactorily that the debts were incurred for the first 
defendant’s benefit several of the debts mentione 1 in Exhibit A 
being incurred by his mother The plaintiff evidently knew 
that he was dealing with a limited oun-r as he states at page 
170 of the printed documents m his evidence that he knew when 
Exhibit B was taken, that Krishnaswanu was appointed 
guardian, and that the first defendant and his mother told bun 
that be (the guardian appointed by the Court) was gmng Rs 20 
for their maintenance every month Exhibit B m date 13 
after Exhibit L and before Exhibit A Trom Exhibit DD it 
appears that Itihku Nocluar was given monthly Ita SO and 4^ 
l.alams of paddy, and although tho cash payments v-ere delayed 
for a time there is no such allegation as to tho gram Thus the 
first defendant and his mother were not without necessaries for 
thoir support, and wo are not satisfied that they coaid not have 
lived within their income if they bad tried Even if some of 


(1) (1803) I L.R., 8S C»3c., 320 
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Aklmogvu the artioles purchased with the money advanced by the money- 
Oh^tti lender were necessaries, the responsibility would rest on him 
d™™* when a bond is taken for the debt to take core that the bond is 
— so drawn as to render tbe estato of the minor in law liable for 
WhI In» CJ ’ the debt This was the opinion of the learned Judge who 
SrE'NCBB j decided the case in Bhawal balm Baijanatk Pertab Naratn 
Btngh[l) and we agree with them. If the present suit had been 
based on accounts and tho plaint framed for the recovery of 
necessaries supplied to a minor, questions of limitation would 
have anseu 

Lastly, a question has been raised whether the lowor Court 
should hare given the plaintiff a decree on the admission of 
liability under both Lxhibits A and L contained in the first 
defendant’s statement presented on February 27th 190o and 
printed at pages 8 and 9 of the printed pleadings Tho plaint 
contains a prayer lor a personal decree against the first defend- 
ant The fiiat defendant is now dead and the 12th respondent 
is Ins legal representative In the first defendant’s first written 
statement, dated September 6th 1904, upon which issues were 
framed on November 30th 1904, lie completely denied his 
liability In his deposition on July 18th 190o, he stated that 
his first wntten statement was putiu at the instance of the 5th 
defendant and his second wutten statement at the instance of 
the plaintiff He added that the facts mentioned in the written 
statement put in through Mr Naganatha Ayyur (» e , the first) 
were true Exhibit IV is a notice given by the first defendant 
to the plaintiff in August 1904 in which ho alleged that the 
plaintiff had hold out false hopes to Inin beforo suit and had 
pi Hctised f laud m respect of the docun ents for one thousand 
and three thousand by winch Exhibits L and A are evidently 
intended, and that they were unsuppoited by consideration and 
invalid Section 152 of the Code of Civil Procedure m force 
when the suit was tried declares that if at the first hearing of a 
suit it appears that the parties are not at issue on any question 
of Hw or of fact, the Court may at once pronounce judgment 
Section 153 centams a similar provision for suits in which there 
are, as here, several defendants No doubt admissions may be 
made by parties at any time, but seeing that tbe Court of First 


(I) (1008) 1 L R , 85 Calc , 820 
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Instance did not treit the first defendant's second statement as a Abdmcoam 
confession of judgment and pass a decree against him on the Ca ® rt * 
strength of it, we ale of opinion that it tan onlj bo treated as a Dw,ahi\sa 
piece of evidence, »nd that not conclusive looking to the cir- — • 

comstances under which it was made these are tl at its maker J 

contradicted it before and retracted it afterwards, alleging that spK ' CER . 
he had been induced to make it , th it it was put into Court on 
a day when there tra 1 * no hearing of the suit and after the 
framing of jesnes, and tl at at the time it was made the first 
defendant appears to h*»\ c parted with most, if not all, of hts 
rights over his property 

We think that the appellant is not entitled to any relief in 
this suit and we would dismiss his appeal with costs of fifth and 
sixth {one set) and the fouibh and twelfth respondents (one 
separate set) 


APPELLATE CRIMINAL 

Before Mr Justice Spencer. 

l\e MANIA GOUNDAN (Accused), PE-mruvaa* J01J 

October 

jfwdmo Pftiul Code {Act XIV o / 18l>0), tee 423— Coniutmitio* ’ m/anmj oj 9 aoi 10 
The iron! ' consideration w sict on 423 Indian Penal t-ode, cannot mean the ~ 

property transferred Therefore an ontraa assertion tn a trarsFer deed that the 
whole of « pi t of land belonged to the transferor i» cot a statement relating to 
the consideration for the transfer and is not an offence nudertbe section 

Petition under sections 435 and 439 of the Criminal Procedure 
Codo (Act V of 1898), praying the High Court to revise the 
judgment of W E, H Cha? teuton, the Sub-Diviaional Magistrate 
oi Salem m Criminal Appeal No. bl of 1911, dated tbe 3rd day 
of May 19U 

The accused and the second prosecution witness owned a 
certain piece of land of which each cultivated about half In 
April 1910 the second prosecution witness sold hts portion to first 
pfosecuiion witness for Ils 75 In February 1911 accused 
knowing that the second prosecution witness had already sold 


* Criminal Pension Case bo $17 of 1P»1 
(Criminal Revision Petition i«© 237 of 1P11 ) 
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Re Mania his portion of the land executed a sale deed conveying the whol e 
G opkqa n surv6 y field to another The lower Courts held that the facts 
disclosed an offence under section 423, Indian Penal Code 
W. Barlon for the petitioner 
P R Grant for the Public Prosecutor contra 
Sm’scb* 3 Ordeb — The petitionerhas been convicted of an offence under 

section 423, Indian Penal Code This little used section of the 
Penal Code makes punishable the act of a person who dishonestly 
or fraudulently executes an instrument which purports to 
transfer any property and which contains any false statement 
relating to the consideration for such transfer, or relating to 
the person or persons for whose use or benefit it is really intended 
to operate \Y hat the accused did in the present case is stated 
in the Sub Magistrate’s judgment Knowing that the prose- 
cution second witness was in undisturbed enjoyment of half the 
portion of the land in question, that the prosecution second witness 
had sold that portion to the prosecution first witness for Its 75, 
and that the prosecution first witness was in the enjoyment of 
that portion, the accused in order to cause loss to the prosecution 
first witness and gam to himself sold the whole land for Rs 120 
only, while the half of it was sold for Rs 75 The Magistrate 
also finds the statement in the document that the whole land at 
the time of the execution of it was in the accused’s enjoyment 
and possession to be false It is clear that the law does not make 
punishable every false statement contained m an instrument of 
transfer It must be a statement relating to the consideration or 
to the person to be benefited thereby In this case it is the first 
prosecution witness, not the purchaser who complained Tho 
first-clas3 Magistrate who heard the appeal found three false 
statements contained in Exhibit G, viz , (l) an assertion that the 
whole plot belonged to the appellant, (2) the mention of the sale 
price as Rs 120 whereas a moiety had been sold for Rs 75 and (3) 
a statement that the vendee purchased the whole land whereas 
tho vendor was only legally entitled to sell a moiety The last 
of these is obviously not a statement of tho character made 
punishable under the section It is not, as the Magistrafe 
suggests, a falso statement as to the person for whose benefit the 
sale is to operate, for the identity of the vendor or vendee is not 
disguised The Public Prosecutor is unable to support the 

\ 

\ 
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conviction on the second head and tho attempt has been rightly Be mania 
abandoned, for the fallacy lies in confusing consideration with ^ oOSP AS 
value It hardly necessary to point out that the different SpK\ctR,J 
portions of the 'line field may differ in value The first state 
meat does not relate to the consideration for the transfer The 
Public Prosecutor argues that the property itself is the considera- 
tion from one point of view, but tins is not the ordinary meaning 
of the term, nor is it the meaning of tho term where it is employed 
m Emperor v Hahabir Stngh(l) which is the only reported case 
on this «ection of the Code so far as I am aware Tho property 
is the subject of the «ale the price is the consideration I 
consider that no offence has been made out under section 423 by 
the facts of this case as found Tho conviction is therefore set 
aside and the fine, if paid, must be refunded It may be pointed 
out that the alteration sentence ordered by the first class hlagis 
trate was illegal as it amounted to an enhancement under * 
ruling m Queen Empress v [ahn(2) 


AP PB r^ rECim 

K e Benson and Mr Justice Sundara Ayyar 

Before Mr Jus' 

_ p\\ AL AM B ARAM and two others (Defendants 
YELL* j to 3), Appellants 


KARUPPIAH PILLAI (Puintiff), Respondent* 


of water c 


TjffAct Act IT of 18G1) n l and 42-Sale for arrears 

■» under Madras Act VII of 166*— Di charge of encumbrance* 
4" of 3fi Iras Act If of ISfl t (Rarcnao Recovery Act) a gala for 
under Madras Act VII of 1B6«> oonvaj* ft title to the 
jnbrancos water res* being included in tho torm ‘ publlo 
•dras Act II of 1S64 
-^of 


Undei 

nrreatu of water 
purchaser free of i 
riTenUo ’ a* per sect 

Case* reUt ng to tales for ar>tr4,of mcomo tax and abVan raronno haxa 
bearing on this qooBtion 

Second Apppal against the decree of F. H HijiNErr, f Iio District 
Judge of Madura, in Appeal No 701 of 1907, presented against 


(1) (1903) ILE 25 AIR 31 (2) (W97) I L R , ] b All , 67 

•Second Appeal Lo 252 of 1910 
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Re Mania his portion of tbo land executed a sale deed conveying the whole 
G opvpa b surv ey field to another The lower Courts held that the facta 
disclosed an offence under soction 423, Indian Penal Code 
W. Barton for the petitioner 
P B Grant for the Public Prosecutor contra 


Order — The petitioner has been convicted of anoffenceunder 
section 423, Indian Penal Code This little used section of the 
Penal Code makes punishable the act of a person who dishonestly 
or fraudulently executes an instrument which purports to 
transfer any property and which contains any false statement 
relating to the consideration for such transfer, or relating to 
the person or persons for whoso use or benefit it is really intended 
too 'Site What the accused did in the present case is stated 
in ^'■-Magistrate’s judgment Knowing that the prose- 
c /witness was in undisturbed enjoyment of half the 

land in question, that the prosecution second witness 
\rhrvn frn t.hn nrnspi nfmn firsf. wif.Tinse fnr Its 75. 




43 


THE INDIAN" LAW RE) POETS fVot xxxvit 


He MiNii his portion of the land executed a sale-deed conveying the whole 
GocsoAy survey field to another The lower Courts held that the facts 
dtsclosed an offence under section 423, Indian Penal Code 
IF. Barton for the petitioner 
P B Grant for the Public Prosecutor contra 
Bpincik, j Order — The petitioner has been convicted of an offence under 
section 423, Indian Penal Code This little used section of the 
Penal Code makes punishable the act of a person who dishonestly 
or fraudulently executes an instrument which purports to 
transfer any property and which contains any false statement 

mlniinn* in t.ho rtonaulorntinn fm* on/-.li ♦wiTicfor nr l-ftlniinr*’ to 
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ORIGINAL CIVIL. 

Before Mr. Justice Wallis 
A. RI. ROSS, (plaintiff), 
v 

TUB SECRETARY OF STATE FOR INDIA 
IN COUNCIL, (Defendani) * 

Secretary of Stale in Council, lint again<t, in respect of illegal order of Dittriet 
Magistrate under As'am Labour and Emigration Act { TI of 1001), see 01, and 
also for alleged defamation in a Government order— Damage, remoteness of— 
Liability of defendant under the Ooxernment of India Act, 1858 — not liable here 
on the ground tl at tl e order tias made m the course of employment, nor for acta 
done by Government sen ante in the exercise of statutory pouters— alleged 
ratification by (be Local Government— Government order— Absolute privilege 
Suit by the plaintiff, who represented tho Assam Labour Supply Association 
in Ganjam and other districts, egainBt the Socretaiy o f State for India in Council 
for damages in respect ol two orders of tho District Magistrate of Ganjam 
suspending and dismissing one T S , the local agent of the Association in Ganjam 
and closing bis dep6t to recruiting under tho Assam Labour and Emigration Act 
(VI of 1001), whereby tho plaintiff was presented from earning from the members 
of the association his commission of seven rupees for each labourer sent to Assam, 
and for an alleged libel on the plaintiff tn an order passed by the Governor-in- 
Councilon appeala by the plaintiff and others against the aforesaid orders, in which 
it was stated that the plaintiff’s own conduct was not altogether above suspicion 
Held • under tho notification issued pursuant to section 91 of the 
aforeand Act as amended relaxing tho provisions of the Act in favour of the 
Association, the District Magistrate had power to dismiss the local agent bnt 
not to suspend him or to close Ins depdt to recruiting onder the Act independently 
of the Notification 

SsmMe . that the damage to the plaintiff by reason of tho Iobs of his commis- 
sion was too remote. 

The defendant’s liability to suit is tho same os that of the East India 
Company before the passing of the Government of India Act, 1858, it can 
only bo alterod byAotof Parliament, and is not affected by section 70, Civil 
Procedure Code 

Extent of such liability in respect of acta done in tho exercise of sovereign 
nowers not being acta of state discussed 

It was not snfficientto render the companv liable that an act of this nature 
had been done by its servant in tho course of employ ment but without previous 
order or subsequent ratification Ratification must have been by I he Company 
nnd must now be by theSicretarv of State I sseotials of ratification discusted 
In the present cjbo the defend int was not liable for the act of the District 


February 

1913 


6 


• Cml Suit No 51 of 1911. 
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ORIGINAL CIVIL. 

Before Mr Justice Wallis 
A M. ROSS, (plaintiff), 
v 

THE SECRl/TARY OF STATE FOR INDIA 
IN COUNCIL, (Dkflnbavi) * 

Secretary of State *n Council suit ayntnst in etpect of illegal order of District 
Vagietrate under Assam Labour and Emigration Act [VI of 1901), see 91, and 
alio far alleged defamaiton m a Government order — • Damage , remoteness of — 
Liability of defendant under V e Qoierument of India Act, 1858— no* liable here 
on the ground that the order uae • inde in the course of employment, nor for acts 
done by Gottmment tenants in the exercise of statutory powers — alleged 
ratification by the Local Government — Govern nent order — Absolute privilege 
Suit by the plaintiff, who represented tho Assam Labour 8 upply Association 
in Ganjam and other districts, against theSecretary of State for India in Council 
for damages in respect ot two orders of tho District Magistrate of Ganjam " 
suspending and dismissing ono r S the tocal agent of the Association in Ganjam 
and closing his HcjAt to recruiting under the Assam Labour and Emigration Act 
(VI of 1901), whereby the plaintiff wasproyoutnd from earning from the members 
of the association bis commission of seven raj oes for each labourer sent to Assam, 
and for an alleged libel on the ptamtiff in an order parsed 1 7 the Governor-in- 
Councilon appeala by the plaintiff and others against the aforesatd orders, in which 
it was stated that tho plaintiff's own conduct was not altogether above suspicion 
Held under the notification issued pursuant to section 91 of the 
aforesiil Act as amended relaxing tho provisions of the Act in favour of the 
Associat on, the District Magistrate had power to dismiss the local agent bnt 
not to suspend him or to close Ins depfit to recruiting under the Act independent!/ 
of the Notification 

8emble that the damsgo to the plaintiff by reason of tho loss of his oomtnis 
.slnn wjs too remote 

The defendant’s liability to salt is the same as that of tho East India 
Company before the pissing of the Government of India Act, 1 808 , it can 
only bo altered by Aot of Parliament, and is not nffe-ted by section 79, Civil 
Procedure Code 

Extent of sneh tiabil ty in respect of ac*s dono in the exercise ot sovereign 
nowers not being acts oF atsro, discussed 

It was not suOiciont to render the company liable that an act of this natnre 
1 ad been done by its servant 10 the course of em| loj meat hut without previous 
order or subsequent ratification Ratification mast have been hv the Company 
and must now be by the Secretary of State Isseutialsof ratifieation~di»cus*ed 
In the present case the defendant was not liable for the aot of the District 
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Magistrate on the further g ain't that it was (1 mo by him in tho exerci»o of 
statutory authority ant not as aa ogent of Government 

Further as to tho alleged defamation, the order of tho Government of 
MadrnB 1 uving been published in tho execution of its duty and without exceeding 
it was absolutely privileged, and ip any case there was no evidence of malice 
Dhakjee Vadajee w East Indi i Company, [(1843) 2 Mor Dg 307 J, Peninsular 
and Ortettal Steam Navigation Company v 37i« Secretary of State f(l fi 61) 
5 Bom , II C F A(px 1)] Wdr* Bhdnji r The Secretary of State for India 
[(1882) II R,4 Mod 344) Shuabho^on v 37ie Secretary of State for India 
[ 1001) I L P , 28 Bom 314] referred to 

Vtja ja lidjaua v T7ie Secretary of Stale for In 2, a, [(1881) I li R , 7 ilad 
4CC] questioned 

G P Ramant-ami Ayyar, A Krishnaswami Ayijar and 
M Snbbaraya Ayyar, for tlio pi untiff 

Tho Hoa’ble Tho Advocate General and G E Odgers, for 
the defendant. 

Judqment — T his i«i a amt brought by the plaintiff, Mr. A M. 
Ross, to recover damages from the Secretary of State for India 
in Council m respect of two orders made by the Collector of 
Ganjam, bv one of which a local agent working under the Assam 
Labour and Emigration Act, 1901, was suspended and the 
depfit maintained by hi in closed to recruiting, while by the other 
the local agent was dismissed, and also for alleged defamation 
of the plaintiff by the Governor of Madras xn Council m a 
Government Order passed on the appeal of tho plaintiff and 
other interested patties against the Collector’s orders above 
referred to 

Under part IV of the aforesaid Act of 1901, is amended 
in 1908, recruiters known ns garden sirdars are sent by em- 
ployers in Assam to reciuit labourers in Ganjam and other 
places nnder a license l sued by tho authorities in Assam and 
counter-signed by the authouties of tho district iu which tho 
recruiting is to be earned on They are under n statutory 
duty to provide a proper place of acc mmodation, or depot, for 
the recruited coolies, and to get each co dy’s labour contract 
executed before an appointed officer Employois may also 
appoint local agents to supervise them 

In the exercise of powers conferred by section 91 of the Act, 
as amtnded,the Government of Madras issaod the Notification of 
Gth October 1909, rilaxing or dispensing with the requirements of 
certain sections of the Act in tho case of garden sirdars working 
under tho control of the Assam Labour Supply Association and 
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other bodies on certain specified conditions One of these condi- Ross 
turns required the Association to employ a local agent in each dis- bkcretabt 
tnct where recruiting was carried on, for the purpose of represent- or 8tit * 
ing the Association m all matters connected With the supervision Witus, J. 
of the sirdars Under condition 8 the local agent was to provide 
Bmtable accommodation (a dep6t) for ihe labourers engaged 
Under condition 9 lie was responsible foi preventing to tho best 
of Ins ability all acts of misconduct on the part of the si-dnrs , 
and under condition 10 the license of any local agent, who mi "lit 
be fonnd not to have everc sed due care m preventing mis- 
conduct on the part of tl e 6irdars, was liable to be cancelled by 
the District Magistrate 

On the 19th Febrnary 1910, the District Magistrate of 
Ganjam issued notice to T S Rama Sastn, local agent of the 
Association in tho district, calling on him to show cause why 
his license should not be suspended for habitually allowing 
illegal recruitment in the Agency traots where recruitment was 
prohibite 1 and on the 21st IYbruary lie passed the first of the 
orders complained of suspending this agont’s license ponding the 
passing of orders as to its cancellation A copy was sent to the 
Sub Collector and Police Inspector, Berliampore, who wero 
request d to see that tl e depot w is closed to recruiting until 
further orders issuo l By a subsequent order of the 2oth July 
1910 made up n the icpoit of the Special Assistant Agent 
as the result of an enquiry held bj him, the District Magistrate 
cancelled the local agent « liconse 

It was admitted before mo that, if condition 10 giving tl e 
District Magistrate power to cancel the local agent's licenso for 
fulure to exercise due supervision was valid, the legality of 
tho dismiss il could not be questioned in the present case, but 
it was contended that the condition was ultra tires ns section 67 
specified the cases in which the District Magistrate could dismiss 
local agent*, and was exhaustive I had no hesitation in over- 
ruling this contention, as it seemed to mo that the condition was 
a nocessnrj on 1 proper one to he made under section 91 of the 
Act ns amende 1 So nineli is left t > the local agent under the 
JSotification, that ltwoull i ot in my opinion be safe to make 
these relaxations without resorting to the District Magistrate 
power to dismiss a local agent who proves untrnst worthy I 
hold tho i rder of dismissal was not open to objection 

6 A 
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It is otherwise with the order of the 21st February dosing 1 
the depdt to recruiting That depot was available not only 
to the local agent as the place he was bound to provide 
under condition 8, hut also to garden sirdars as the plane thpy 
were bound to provide under section 62 of the Act when recruit- 
mg under the provisions of the Act without the benefit of the 
concessions As correctly pointed out m the Government Order 
containing the alleged defamation of the plaintiff, the conces 
Bions had not the effect of limiting the right of working under 
the Act, or preventing eraployors from so doing, if they preferred 
to conform to the more arduous and exacting requirements of 
the regular procedure It is I think clear that the District 
Magistrate’s order of the 21st February closing the Berbampor© 
depot to recruiting by garden sirdars Working under the Act 
waB ultra viret. 

The legality of the other par# of the order suspending the 
local agent pending enquiry was questioned at a late stage of 
the case, on the ground that the power to dismiss under condi- 
tion 10 did not include a power to suspend The decision in 
Barton v. Toylor(l) that a Colonial Legislative Assembly has no 
power to suspend members as well as to oxpel, pioceeded on the 
ground that suspension would deprive tho constituency of its 
repi esentatiou and does not appear to cover the present case The 
plaintiff has also referred to an American decision — Gregory v 
New York{&) Seshadn Ayyangar v Naiaraja Ayyar( 3) m support 
of his contention I am inclined to think that a statutoiy 
power of dismissal does not include a power of suspension but 
the plaintiff has failed to show that he incurred any additional 
damages by reason of the suspension, and in the view I take of 
the case it is unnecessary to decide the point 

Assuming the Collector’s orders closing the dep6t to recruit- 
mg and suspending the local agent to be ultra vires, the next 
question is, has the present plaintiff any cause of action against any- 
one ? The local agent and the garden sirdais were in the service 
of the Assam' employers constituting the Assira Labour Supply 
Association, and it was their business which was mteirupted by 
the closing of the depfifc The plaintiff who is the agent of the 
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Association in the districts of Gan jam, Godaveri and Vizaga- Eos* 
patam held agreements and powers of attorney from several bkomtast 
persons and companies woikrng m the Association, and, though 0> Sta te 
not filling any statutory capacity under the Act, represented the Wallj* J 
Association in these Districts, exercised a general supervision 
01 er their local agents and garden sirdars, and corresponded on 
behalf of the Association with the local authorities in all matters 
relitingto recruiting For Ins services he was entitled under 
his agreements to be paid Rs 7 a head for each labourer 
recruited, and the plamt alleges that the dosing of the depot 
which put a stop to all work of emigration interfered seriously 
with the plaintiff s busiooss, pr< vented him from earning 
his commission during the period of the closure of the depdt, 
and caused heavy loss to him personally 

The question then at once arises whether the plaintiff s claim 
for damages is not too remote The general rule is stated in 
Ma} no on Damages “If A breaks his contract with B or 
mlhcta eorno harm on B, the result may be most hurttul to G 
But G cannot in general sue A ,** citing as to that the 
judgment of Lord Penzance in Simpson v Thomson(l), and the 
same rule is laid down m Dicey's Parties to an Action, rule 83, 
page 883 For the plaintiff reliance has been placed on 
National Phonograph Comp my v Edison-Bell Consolidated 
Phonograph Company (2), in which it wa« held that, if A by 
fraud induces B to break Ins coi tract with C and C sustains 
dannge thereby, he may sue A In the present case it is not 
alleged that there has been my breach of contract with the 
plaintiff, and it does not appear to me that the present point 
irose or was considered lu that case That case therefore is no 
authority for the plaintiff but it is unnecessary to consider the 
point fuithor as in my opinion the suit fails on another ground 
Assuming that the action of the Collector was tortious, the 
next question is, is the plaintiff entitled to recover unliquidated 
damages for such tort from the Secretary of State in Council 
under the prousions of the Government of India Act, 1858? 

For the plaintiff reliance was placed on The Secretary of State 
for In ha v B irt llh mjt(3), Ytjaya Ragaia v. The Secretary 
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of Stale for Jndia(l) and Jehangvr M Curselzi v Secretary of , 
State{2) [and’ on appeal Jehangir v Secretary of State^Zf] was 
also referred to The Advocate-General for the defendant idled 
mainly on the decision m Skivabhajan v The Secretary of State 
for Jndia{4,) } following Rogers v Raj en dr a Dutt(->), Tobm v The 
QneenfG), ilclnemy v The Secretary of State joi Indiaft) ud ihe 
Secretary of State for India m Council v KasluH Reddi{8) f lhe 
unpoitant decision of the Privy Council in Secretary of State 
for India v Moment^ 91, winch has only just beeu reported, was 
also referred to by the plaiutiff at the close of the argument 
The fundamental position, as stated by then Loi dslnps in that 
case following the jndgmeut of Sir Baknes Pi acock iu Penin- 
sular and Oriental Steam Navigation Company v Ihe Secretary of 
Sfaffl(lO), is that, as legards liability to be sued, the becietaiy 
of State is to be in no position different Irom that of the old 
East India Company before the passing of the Government ot 
India Act, Io58 Ihe plaintiff histheiofore to piove that he 
would have had a cause of action against the Last India 
Company if the caBe had arisen before 18o8 In Ptnmsidar and 
Oriental Steam Navigation Companj v The Secretary of State^ 10), 
the plaintiff had been lujmed by the negligence m the course 
of their employment of workmen employed by Government 
at the Government dockyard at Kiddorpoie btress was laid 
on the fact tint Government in India was obliged to engage 
in transactions partaking more of the charactei of private 
business than of affairs of State, such as this dockyard the 
Bengal Marine Bullock Train, river steamers, etc “ There is a 
great and clear distinction/’ it was said, "between acts done 
m the 6xercis° of what aie usually termed sovereign powers, 
and acts done in the conduct of undertakings which might be 
carried on without having such powers delegated to them ” 
and at the close of the judgment, ltwas held, that the workmen 
having been employed by Government, and the act complained 
of being of a private nature and not done in the ex erase of 
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powers usually c tiled sovereign powers, or in the performance Boss 
of an act oY State, Government was liable for their negligence g KCI £ TillY 
in the course of their employment m the same way as any otStatf 
private employer in a similar case Walms, j 

That was all that was decided, bnt certain dicta in the 
judgment were subsequently interpreted by the Calcutta High 
Court in Nobm Chunder Dey v The Secretary of State for 
Inlta(l) as averting tho immunity of the Company from suit m 
respect of all acts done in the exorcise of sovereign powers 
whether the smt was based on contract or on tort, thus conferring 
on tho Company a larger immunity tb in is ei joyed by the Crown 
in England In Han Bhanji v The Sicietary of State for 
lnd\a{2), a suit to recover money alleged to have been illegally 
levied, Innes J refused to follow the Calcutta case but dismissed 
the suit on tho merits, leaving each paity to bear his own 
coots Even so an appeal was proferred by tho successful 
defendant on the ground that the Court ought to have declined 
jurisdiction as the act complained of was done in tho txererso 
of sovereign powers Ihts contention was over ruled in a learned 
judgment distinguishing between acts of State over which tho ' 

Con-t has no jut lsdiction— as regards which the agent is protected 
as well as the principal — aud acts, such as those m that caso 
and in this, done under colour of Municipal law as to which tho 
agent at any rate is always responsible — The Secretary of State 
for India v. Uan Bhanjt{ 3) the only question before tho 
Appellate Court was one of jurisdiction, and they decided 
nothing ns to tho grounds on which liability could be brought 
home to the Company with success for acts done by public 
servants in India in cases within the jurisdiction of the Courts 
Ihis question was however discussed by Iknes, J, at the trial 
Han Bhanji v The Secretary if Stale for India{l) In the 6rst 
place the learned Judge drew the inference fiom tho preamble 
to Bengal Regul ltion 111 of 1793 (which he set out) that the 
Company had submitted questuns each as arose m that case 
(tho alloged illegal levy of silt duty) to the arbitrament of the 
Courts In the secoud place, ho c ime to the conclusion that a 
Petition of Right would lie against the Crown m England m a 


(1$ (1878) I L K , 1 Oalo. n (i) (1882) \ L K , 4 Mad , 3U at Pl > *nd 3 SU. 
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* Eom similar case, and decided that the liability of the Company for 
Secac-as r an ac ^ ^is kind done m the alleged exercise of sovereign 
of Stat e, powers conld not be less Tho indgment therefore did not 
Wailis j cover the present case, in which no money of the plaintiff has 
come into tho hands of Government and in which the plaintiff 
would have no remedy against the Crown on a Petition of Eight 
Indeed, referring to the ca<=e of Rogers v Rajendro Dutt(l), 
tho learned Judge remarked tint it might he authority for 
the position that the Tast India Company or the Secretary of 
State would not be liable to be sued for the recovery of unliquid- 
ated damages for a wrong, which is the present case 

It certainly seems a reasonable position that (as hold by 
the learned Judge) the liabilities of the East India Company 
cannot hare been any less than those at the Crown m England 
on a Petition of Right, which extend, not only to detention of 
the land, chattels or money of the subject, but also as now 
settled, to breach of contract— Thomas v Reg (2) hether 
tho Company enjoyed the same immunity as the Crovru with 
regard to tortB is of co irse a very different matter Pentnsnlar 
and Oriental Steam Navigation C onpany v The Secretary of 
Stale{ 3) is authority for the proposition that it did not do «o 
with regard to transactions which might have been carried on 
by a private individual Whethei it did so with regard to acts 
done in the exercise of sovereign powers but under colour of 
municipal law cannot perhaps be considered settled conclusively 
until their Lordships have had an opportunity of considering 
the case of Rogers v Rajendro Duf/(]), in which n the irresponsi 
bihty of the Bupreme power ” for a certain tortious act committed 
under the ordois of the Government of India by an officer in 
its service was assumed, and justified on the ground that the 
officer who does the act is himself liable , and it is unnecessary 
to recognise an immunity so extensive for the purposes of the 
present case Two decisions of ttie Irish Courts as to the Lord 
Lieutenant of Ireland may be cited on one side, and numerous 
English decisions as to Colonial Governors on the other 

"While the immunity of the Crown in respect of tortious acts 
committed by its servants has always been based on the legal 
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maxim, the King can do no wrong, yet the Courts, in particular Ross 
ca«es where the act had neither been ordered nor ratified by the Secretary 
C rown, ha\e been careful to point out that there were less op State 
technical grounds on which Buch immunity could be justified, Wallis j 
grounds which appear to be equally applicable to the East Indi i 
Companv Thus in Canterbury v Reg fl), where an ox-speaker 
of the House of Commons sought to recover damages for the loss 
of his furniture in the fire which destroy ed the Houses of Parlia- 
ment and was occasioned by fcbe negligence of the servants of 
the Commissioners of Woods and Forests who were in charge 
of tho budding, Lord Lyj^dhcrst, L C , pointed out that the 
Commissioners were pulilio officers appointed to perform certain 
duties entrusted to them by tho Legislature, and that though 
they were appointed by the Crown that would not make tho 
Crown responsible for their neglect or misconduct any more 
than high officers of State such as the Lord Chancellor or Post 
master-General were responsible for the neglect or misconduct 
of subordinate officials appointed by them , and that, if tl o 
Crown would not be responsible for the neglect 01 misconduct 
of the Commissioners themselves, it must be equally irresponsible 
in the case of their subordinates And in lobin v The Queen [ 2), 
in which it was Bought to recover damages from the Crown for 
the action of the Captain of a ship of war in destroying a vessel 
supposed to be engaged in the slave trade, the second ground on 
which tho immunity of the Crown was based was that tho rule 
which makes masters or principals responsible for torts committed 
by their servants or agents in the course of their employment was 
inapplicable between the Crown and the Captain of a ship of war. 

Story on Agoncy has quite recently been treated as of 
the highest authority and followed by tho IIouso of Lords in 
settling the vexed question whether the principal is responsible 
for wrongs committed hy tho agent in the course of his employ- 
ment for his own benefit as well as for wrongs committed by him 
for the benefit of lus princ pal, Lloyd v Grace, Smith, and Co(l) , 
and in Story it is broadly laid down that Governments do not 
come within the rule *' Section 310 —-It is plain, that Govern 
moub itself is not responsible for tho misfeasuices, or wrongs, or 
negligences, or omissions of duty of the subordinate officer* or 

(1) (IS43) 4 St.Tr.JJ S 707 (2) <1801) lb C B N.S, 310 
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Boas agents engaged in the public service , for it does not undertake 

* to guarantee to any persons the fidelity of any of the officers 

Pbcaftart ° J 1 , . , , ,, , 

t State or agents, who a it employs , since that would involve it, iu all its 

Waltis J operations, in endless embarrassments, and difficulties, and losses, 
which would be subversive of the public mterests ” ihis passage 
is cited with approval in Ihe becrefury of Slate for India in 
Council v ifutftur* Redd\{\) Similarly in a ver> reLCnt case 
MclTenzte V Corporation of Chillixoack[2), their Lordships of 
the Judicial Committee appear bo have been of opinion that a 
local authority conld be mode responsible for the misconduct of 
constable appointed by it if at all, only on the ground that 
ihe appointment was not fitly or propeily mode 

In Dhahjee Dadajee v East India Compa iy(3), the bupreme 
Court of Bombay held that an action of trespass for alleged 
trespass iu breaking and entering tlio plaintiffs houise and 
taking away books under a warrant from the bovernor of Bombay 
ttt Council would not ho against the Last India Company, 
unless it was Bhown to ha™ ordered or ratified the act complained 
of— thus negativing the position that the Company could be made 
responsible like an ordinary principal merely on the ground that 
the act was done by the agent in the course of employment 
The decision in Peninsular and Oriental Steam Navigation 
Company v The Secretary of Stated , which has been already 
examined, only makes an exception in the case of undertakings 
of a private nature carried on by the Company, and m no way 
affects the application of the principle to acts done by the 
seivants of the Company in the exeic se of the sovereign 
powers delegated to it 

Ihe plaintiff however relies On the decision of Kernan, 
AIuthdswajh AWar and Hutchins, JJ in Vijaja Ragaia v 
Ihe Secretary of State for Ind\a{p), that the becretary ot btate 
in Conned was liable iu damages for the illegal action of the 
Governor of Madras in removing the plaintiff fiorn the Office of 
Municipal Councillor under the downs Improt ouient Act {III 
of 187A) That decision does not proceed expressly on the gionnd 
that the Company would li<i*e been liable like an ordinary 
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employer for acts done by its servants m the course of its employ- B 0 « a 
ments, and indeed tins part of tlie case appears to liave g Jc ^ TimT 
received very little consideration Kebna^ J merely refers to or State 
Forester v Secretary <f State for India in Councii(l), in which wailm j 
the defendant was held liable to pay the plaintiff the value of 
certain aru s tile gaily seized by Government in India with 
interest at the rate of 12 pei cent The poiut argued in that 
cise was whether a seizuro was an act of St ite, if not, it was a 
s izure in lespect of which a Petition of Rigl t would lie a 0 ainst 
the Crow n in England, and the liability ot the Secietaiyof State 
in Council does not seem to have been disputed That caso 
does not seem to be any authonty ioi holding the defend nit 
liable in damages tor tho act of tho Government ot Madras in 
wrongly dismissing a Mnnictpil Councilloi from his oflice the 
other loarned Judges forming tho majority appeal horn their 
statemont e to have proceodtd on an admission mado by the 
Advocate General who appeared for the defendant that “if 
the Government would 1 ave been answerable otherwise. 

Section 41G (now section 79) of the Code of Civil Procedure 
would make the Secretary of State liable Section 410 is as 
follows “ Suits bv or against the Government shall bo instituted 
by or against [as the ease may be] the Secietary of State for 
India in Council It has since been decided in Raleigh v 
Oosche ?i(2), that if a body such as the Governor in Council 
committed a tort assuming ot course that they wero amenable 
to the jurisdiction ot the Court, a suit would not lie against 
them in their ollicial capacity but only as individuals Such a 
suit could not bo said to bo a suit against Government 
Turther it could scarcely have been intended in an enactment 
as to procedure to effict a change m the substantive law and 
make the Secretary of State m Council liable wheie he was 
not liable befoto However, it the Lcgislatuie had ■*uch an 
intention, it is now settled by tho decision of their Lordships 
of the Judicial Committee lu becrctityuj 6 tate \ 2Ioment{<i), 
that au enactment adding to oi tihing away from the 
liability of tho Secretary of State in Conucil to bo sued as 
settled by the Government ot India Act, IS5&, is ultra rt res of 
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the India Legislature, as opposed to the provisions of the 
Indian Council’s Act, 1861. It appears to me therefore that the 
decision in Vijaya Ragaia V The Secretary of State for India(l) 
is no longer of authority, and in any case does not preclude 
mo from holding on tho authorities already cited that the Com- 
pany could not have been made liable for the tortious acts done 
by their servants in India, in the exercise of sovereign powers, 
winch it had not ordered 01 ratified, merely on the ground that 
they were done in the course of employment. 

If the Company could not have been held liable for acts 
such as these on tho ground that they were done by its servants 
m the course of then employment, the only other ground of 
liability I can thmk of as applicable to the present case is that 
tho acts were ordered or ratified by it. In the present case the 
plaintiff reltes on an alleged ratification of the orders complained 
of by the Governor in Council of Madras in G 0. No. 48 of 12th 
October 1910 Only part of the older was communicated to 
the plaintiff, bat the whole must be looked at to ascertain 
whether Government ntificd tho orders or not, as this question 
in no way turns on whether the ratification was communicated 
or not , Enron v Denmnn(2) It may, I think, be surmised that 
Govemmeut had been advised that the'closing of the depot to 
recruiting under tho Act as distinct fj ora rocruiting under the 
notification was illegal, and they point oat this mistake, though 
in an earlier part of the order they " consider tho present 
necessities of the case have been met by the District Magis- 
trate’s action.” 

On the whole I think the order 13 not expressed in 
itiflicteittly clear and nnnmbignons term's to amount to a ratifica- 
tion, but the point is immaterial, as it seems to me the 
Government of Madias had no authority from the Company, 
and have no authority from the Secretary of State now, either 
to commit tortious acts themselves or to ratify them when 
committed by others Tho authority of the Government of 
Madras 19 deiived from the East-India Company Act, 1793, 
and tho Government of India Act, 1833, under which the whole 
Civil Government of the Presidency was vested and continues 
vested in the Governor and Councillors. In Dhakjee Dadajee 
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v Eagt-Indta Company [ 1), Sir ErsiciHE Pebry held that the 
only ratification winch would bind the Company in such a 
matter was a ratification by the Court of Piopuotors itself 

For the foregoing reasons it seems to me that, as this is not 
a case in which a Petition of Right would he against the Crown 
at the instance of the plaintiff, and as the Company would not 
have been liable for the acts of its servants morel) on tho 
groirn 1 that they were done in tho course of employment, and, 
as the icts complained of in this case have not been shown 
to have been ratified by the bccietary of St ite, who has 
succeeded under section 3 of the Government of India Act, 
1858, to the powers of the Directors uid the Court of Proprietor, 
this part of the plaintiff s case must f ul 

Tho decision may, however, be rested on narrower gronnds 
The orders of the District Magistrate suspending the local agent 
and closing the depot to recruiting would appear to have been 
passed by him aB incidental to tho statutoiy power, conferred 
upon him by the Act of 1901 as amended and the notification 
made thereunder, to dismiss the local agent, and, if this he so, 
it is well settled that in exercising such autliont) or in exceed- 
ing it lie cannot be considered to have been the agent of tho 
authority appointing him so ns to lender tho latter liable This 
was tho first ground of decision in Tobin v T!rVQu.cen{2) , already 
referred to, m which it was held that, independently of the 
doctrine that tho King can do no wrong, the Crown could not 
be mado liable for tho action of a Naval Captain purporting to 
act under tho Slave Trade Acts m seizing and destroy mg tho 
plaintiff’s vessel, as ho was not acting in obedience to tho 
command of Her Majesty hot m tho supposed performance of i 
duty imposed upon him by Act of Parliament In that caBo 
Erlz C J, observes — "Then as Captain Doughs would not 
have been an agent of the Crown if ho had lawfully seized and 
kept tho vessel under the statute, still 1e«s ought he to bo held 
such agent in seizing and destroying it illegal 1) ” Appl)ing 
this principle it has been hold in SI tiabhajan v. The Secretary 
of State for /»ad*<i(<J), tint tho Secrotary of Statu in Council 
tould not be made liablt for tho negligence of a chief constable 
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Ross the In dii Legislature, as opposed to the provisions of the 
Secretary ^ n ^ ian Council s Act, 1861 It appears to me therefore that the 
ot Statk decision in Vijaya Hagai a v The Secretary of Stale for Jniiia(l) 
Wallis j is no longer of authority, and in any case does not preclude 
mo fi om holding on the authorities already cited that the Com- 
pany could not have been made liable for the tortious acts done 
by their servants in India, in the exercise of sovereign powers, 
which it had not ordered or ratified, merely on the ground that 
the} were done in the course of emplojznent 

If the Company could not have been held liable for acts 
such as these on the ground that they wore done by its servants 
in the coarse of their employment, the only other ground of 
liability I cau think of as applicable to the present case is that 
the acts were ordered or ratified by it In the present case the 
plaintiff relies on an alleged ratification of the orders complained 
of bj the Governor in Council of Madras m G O No 48 of 12th 
October 1910 Only part of the older was communicated to 
the plaintiff, but the whole must bo looked at to ascertain 
whether Government ritified the orders or not, os this question 
in no way turns on whether the ratification was communicated 
or not Huron v Denman(2) It may, I think, be surmised that 
Government had been advised that the closing of the depot to 
recruiting under the Act as distinct from recruiting under the 
notification was illegal, and tney point out this mistake, though 
m an earlier part of the order they “ consider the piesent 
necessities of the case have been met by tbe District Magi 8 
trate s action ” 

On the whole I think the order is not expressed in 
sufficiently clear aud unambiguous terms to amount to n ratifica 
tion, but the point is immaterial, as it seems to me the 
Government of Madias had no authority from the Company, 
and have no authority from the Secretary of State now, either 
to commit tortious acts themselves oi to ratify them when 
committed by others The authority of the Government of 
Madras is derived from the Fast India Company Act, 1793, 
and the Government of India Act, 18 >3, under which the whole 
Civil Government of the Presidency was Vested and continues 
vosted in the Governor and Councillors In Dhahjee Dadnjee 


(1) (last) in It ,7 Mad 466 


(2) (184$) 6 St. Tr N 8„ 62* 



A OL XXX\ II ] 


MADRAS SERILb 


f»7 


v East~India Compan y(l). Sir Epskine Pfbp^ held that tlio ito«« 
only ratification which would bind the Compinj tn such n Bjl K v fTilllT 
natter was a ratification bj the Court of Proprietors itself or 8r*ir 

For the foregoing reasons it seems to me that, as tins is in t Halu*,J 
a case in which a Petition of Right would he against the Crown 
at the instance of the plaintiff, and as the Company would not 
hare been liable for tho acta of its sennots merd) oil the 
ground tliat the} were done m the course of i mploymuit, and, 
as the acts complained of in this case have not boon shown 
to have been ratified by tlie Seoietary of St ite, who has 
succeeded under section 3 of the Government of India Act, 

!85 Q , to the powers of the Directors and the Court of Propnetoi a, 
this part of the plaintiff’s case must fail 

Tho decmion may, however, be rested on narrower grounds 
The orders of the District Magistrate suspending the local agent 
and closing the depot to recruiting would appear to have been 
passed by him as incidental to the statutoiy power, conferred 
upon him by the Act of 1901 as amended and the notification 
made thoreunder, to dismiss tho local agent, and, if this be so, 
it is well settled that in exercising such authont} or in exceed- 
ing it lio cannot be considered to have been the agont of tho 
authority appointing him so as to vendor the latter liable This 
was the first ground of decision in Tobin v Tlar$ueen{ 2), already 
referred to, in which it was held that, n dependency of the 
doctrine that the King can do no wiong, the Crown could not 
be made liable for the action of a Naval Captain purporting to 
act under tho Slave Tiade Acts in seizing and destaging tho 
plaintiff’s vessel, as ho was not acting in obedience to the 
command of Hor Majesty but in the supposed performance of a 
duty imposed upon bim by Act of Pn.liament In that case 
Bbw, 0 J, observes —“Then as Captain Douglas would not 
lmvebeon an agent oE the Crown if ho had lawfully seized and 
kept tho vessel under the statute, stdl less ought ho to bo held 
such agent in seizing and destroying it ilk gall) ” Appljmg 
this principle it his bcui held m Sluabhajani. The Secretary 
of State for Indta{ 3), that the Secrctnr} of State in Council 
tould not be made liable for th«. negligence of a chief constable 


(1) (18131 2 Jlor Difc 307 (2) 

W (3) (1901) 1 LT 


(1 St>!) l$CEJv S ,310 
28 Bom., 311. 


p. 319 
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R 09 a the India Legislature, as opposed to the provisions of the 
Secretary Indian Council s Act, 18b 1 It appears to me therefore that the 
op State decision in Vijaya Ragava v The See.r6ta.ry of State for Jndto(l) 
Waix. 19 , J is no longer of authority, and m any case does not preclude 
me f»om holding on the authorities already cited that the Com- 
pany could not have been made liable foi the tortious acts done 
by their servants in India, in the exercise of sovereign powers, 
which it had not ordered oi ratified, merely on the ground that 
they were done in the course of employment 

If the Company could not have been held liable for acts 
such as these on the ground that they were done by its servants 
m the course of their employment, the only other ground of 
liability I can think of as applicable to the present case is that 
the acts were ordered or ratified by it In the present case the 
plaintiff relies on an alleged ratification of the orders complained 
of by the Governor in Couucil of Madras mGO.No 48 of I2tli 
October 1910 Only part of the order was communtcated to 
the plaintiff, but tbe whole must be looked at to ascertain 
whether Government ritified the orders or not, as this question 
m no way turns on whether the ratification was communicated 
or not Buron v Denman (2) It may, I think, be surmised that 
Government had been advised that the'closmg of the depot to 
recruiting under the Act as distinct from recruiting under the 
notification was illegal, and tney point out this mistake, though 
m an earlier part of the order they “ consider the present 
necessities of the case have been met by the District Magis 
trite s action ” 

On the whole I think the order is not expressed m 
sufficiently clear and unambiguous terms to amount to a ratifica 
tion, but the point is immaterial, as it seems to me the 
Government of Madias bid no authority from the Company, 
and have no authority from the Secretary of State now, either 
to commit tortious acts themselves or to ratify them when 
committed by others The authonty of the Government of 
Madras is derived from the Last India Company Act, J79S, 
and the Government of India Act, 1813, under which the whole 
Civil Government of the Presidency Was vested and continues 
vested m the Governor and Councillors In Dhakjee Dadajee 


(1) (ISSt) ILK 7 Wad 460 


( 2 ) (1848) 8 St Tr N B 625 
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v East~India Compavy(l), Sir ErsKlNE Peerv held that the Rosa 
only ratification which would bind the Company in such a secBxtAKT 
matter was a ratification bj the Court of Piopnotors itself or Sm r 

For the foregoing reasons it 6eems to mo that, as this is not Wallis J 
a case m which a Petition of Right would lie against the Crown 
at the instance of the plaintiff, and as the Company would not 
have been liable for the acts of its seriants merely on the 
ground that they were done in tho course of employment, and, 
as the acts complained of in this case have not been shown 
to have been ratified by the [secret iry of State, who has 
succeeded under section 3 of the Government of India Act, 

185*1, to the powers of the Directors md the Court of Proprietors, 
this part of the plaintiff a caso must f ul 

The decision may, however, bo rested on narrower grounds 
The orders of the District Magistrate suspending the local agent 
and closing the depot to recruiting would appear to have been 
passed by him as incidental to tho statutory power, conferred 
upon him by the Act of 1901 as amended and the notification 
made thereunder, to dismiss the local agent, and, if this be so, 
it is well settled that in exercising such authonty or in exceed- 
ing it he cannot be considered to have been the agent of tho 
authority appointing him so ns to itnder the latter liable This 
was the first ground of decision in fohin v TlcB-Queen(2) > already 
referred to, in which it was held that, independently of the 
doctrine that the King can do no wiong, the Crown could not 
be made liable for tho action of a Naval Captain purporting to 
act under tho Slavo Tiado Acts in seizing and destroying tho 
plaintiff’s vessel, as ho was not acting in obedience to the 
command of Her Majesty hut in tho supposed performance of a 
duty imposed upon him by Act of Parliament In that case 
Eele C J, observes — “Then as Captain Douglas would not 
have been an agent of the Crown if ho had lawfully seized and 
kept the vessel under the statute, still less ought he to be held 
such agent m seizing and destroying it illegally ” Applying 
this principle it has been hold in SI uabhajan \. The Secretary 
of State for fndio(d), that tho Secretary of State in Conned 
«ould not be made liable for tho negligence of a chief constable 


(1) (18131 2 Mor Dig 307 (-) (18W) 16 C R.& S , 310 U p 349 

(3) (1001) I L R 28 Bom , 314. 
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Ross m regard to the custody of hay seined by him under statutory 
Secretary authority conferred by the Code of Criminal Procedure In 
o? Sta te such cases even ratification would make no difference, because 
Wailis, J tl ere can be no ratification unless tho act is done on behalf of 
tho principal in the firat instance Burov v Devman( 1), and 
notes to Armory v Delavime(2) In 4 Inst , 317, Lord Coke 
sajs — “ By the common law he that receiveth a trespass and 
agreeth to a tiespass after it is done, is no trespasser, unless 
the tiespa«s was done for his use or for his benefit and then 3ns 
agreement subsequent araounteth to a commandment, form that 
case Omms ratihdbitio retrotrdhhitvr tl mnndato aequiparotur ” 
The plaintiff also sc eks to recover damages in this suit for 
an alleged libel m the opening sentence of G O No 948, Public, 
dated 12th October 1910, which was passed by Government on 
complaints made by the plaintiff himself and by two of the 
firms from whom he hold powers of attorney, namely Messrs 
Williamson Major & Co Calcutta and Messi's Balmer 
Laurie & Co , British India Tea Company, Calcutta, of the 
orders of the District Magistiate which are the subject of 
this suit The »Heged libel is contained in the first sentence of 
the order — “Government see no reason to doubt that there had 
been illegal recruitment in the agency tracts of tho Ganjam 
District by sirdars working under the Assam Labour Supply 
Association and ire of opinion that tho conduct of Mr Ross 
(the plaintiff) m that matter has not been wholly above 
suspicion ” The order directs copies to be sent to the District 
Magistrate of Ganjam and the District Magistrates of Vizaga 
patam and Godavari hi whose districts Mr Ross was working 
on the samo lines, to Mr Ross himself, and to the two firms 
alre idy mentioned This is the only publication relied on 
The defendant has not thought proper to plead justification, but 
has elected to rely on lus other defences 

As to this, I am in tho first place of opinion for reasons 
already stated that no suit lies against the defendant for a 
libel published by the Madras Goatrnmenf, at all events unless 
it bo shown that publication was made under the orders of tho 
Secretary of Stato, or on his behalf and afterwards ratified by 
him A similar conclusion was arrived at by Chandavare.au, J 


(1) (U48) l> St T V S 525 


(2) (IJ03) l 8 si L 0 , 35G 
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m Jehangir v Secretary of SVate(l), to whom the case was R 0i8 

referred on a difference of opinion between Batty and Jacob JJ „ v 

- , , 1 _ , , _ — , Secksta&i 

sitting on ap] eal fnm the Judgmtn of Tyabji in Jel angtr or static 

M Cursetji v Secretary of State[2) WitTTs J 

Even if the suit had been bi ought against the members of 
the Aladras Gove in nt at tlio date of thi 01 der and this Court 
had jurisdiction to eulettain such a suit it must still in my 
opinion ha\e failed n the ground that the publication having 
been made bj such Government in the execution of its duty, 
and without exceed ng it is tbsolutely privileged In Ohier v 
Lord Bentir ch(i) , the plai tiff sned the defendant 11 tho 
Court of Common Pie is et \\ estiuimster for publishing in 
the Gazette at Madras whilst Governor and Commander m- 
Chief m the Presidency, a notification that the Court of 
Director had rosohed to dismiss the plaintiff who was a 
military officer for gro<ss Molatioo of the trust reposed in him as 
Couimand“i in Chief of lli« Molucca Islands and on demurrer 
all the Court wen of opit ion tLat it would be a good defence 
to the suit that the publication was made by the defendant 
in the execution of h s duty and considerug tl at this had not 
been sufficiently pleaded, they gave the defendant have to 
amend 

In Grant v Secretary of State for Indta( 4), Gi ove, J 
held that tho d fen lant was not 1 able f r the publication 
of a similar lotificaiion iu tie Gazette (apparently the 
Fort St George Gazette) at all events when the libel was not 
alleged to have been published maliciously and without reason 
able and probable cause This qualification was inserted with 
reference to tho dissenting judgment of Cockburv, LOT, in 
Dawkins v Lord Paulet\> 5) 1 ut is not in accordance with the 
decision oi the majority oi the Court m that case, or with t\ e 
subsequent decision of the Court of Appeal in Ciatterton v Tl e 
Secretary of S ate for Ind a in Cnvnctl( G) As explained in the 
case last mentioned tl o dofenoo of absolute privilege in thi^, as 
in other ca^es is allowed in tl i pillio interest because it would 
be contrarr to sucl interest to alio i public officers to be sued f >r 
libel in respect of publications mado in the course of their 

l) '1 904) r Bom L It ill (2) (IPOty I L.R V Bom , IS3 

(3) (1811) 3 Taun 348 8 C 118 FR. 181 
<4) (18“7) 2 C V P 415 at p 453 (ty (18 P) LJl, 5 Q B., 94 
(6) (189o) 1 Q B 189 
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official duty on the mere allegation that the publication was 
malicious. Otherwise, they would be obliged to defend all such 
actions for the purpose of rebutting the allegations of malice, 
however unfounded, and would bo hampered and embarrassed 
in the duo discharge of their duties. 

Even if the occasion was not one of absolute privilege it was 
certainly ono of qualilied privilege, and that being so, and 
there being no evidenco of malice of any kind on the part of 
Government in passing the order, a suit against them would fail 
on this ground also, and must also fail against the present 
defendant In the result the suit is dismissed i th costs * 


APPELLATE CIVIL— FULL 13ENCU. 

Before Mr Justin IT a (Its, Mr Ju'ticc Sundara Ayyar 
and Mr Justice SaJasna Ayyar 
B BAYYAN NAIDU— (Plaintifp), Appellant 
v 

B. SURYANAR VYANA (Minor by guardian B Ammanna) — 
(second Dependant), Rlstondeni * y 

Cut I Froceiuic Code (Act V o/ 1908), sec 11, explanation IV — ‘ Might and ought*, 
— Ri s j dieftta eien as regarde implied dec mans %f neceeeary for the 
decree — Ipplicabihty tonsure also 

*A, » lnndlor 1 tendered & patta to B, hi* tenant, who objected to the pitta on 
the ground t) at tho extent of his holding was overs'ated, some of the lands in- 
cluded in the p^tta not belonging to A bnt to D himself The issue was raised 
whell er the { jtta tendered was proper the Comt found that t did not contain 
any objectioi able matter and wa» thereforo a proper patta. Decree was 
accordingly guen for rent in favour of A 

A tendere t a similar patta to B, for a subsequent year and B again raised a 
stnnlir object i n to the extent of the holding In a amt brought by A for tho 
reut, B objecti 1 to the extent of the holding and It was contended that the 
matter was re * judtc ita by reason of tho decision in the previous suit 

IJel l by the Full Bench, upholder) the contention and agreeing witk Mimm , J 
in Biyya A’aidu v Paraiesi JTaidi* (1912) I L R , 35 Mad , 216 

(1) That tho question of the extent of the defendant's bolding was directly 
and substantially in issue in the previous suit and must be taken to huro been 
heard and finally decided in plaintiff’s favour, as such a decision was necessarily 
involved in the decree passed in ] taint iff a favour, seeing that if the decision 1 ad 


Letters Patent appeal No 32 of 1911 
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been t^e o'her way, it would under tl e Kent Recovery Act have been fatal to hie j}ArrAi» 
suit which must have been dismissed on the ground that the patta was cot a Jv T A !DO 
proper one * 

(2) that even if ft was not expressly m question, it must be deemed to have nabayana 
been raised and decided within the meaning of explanation IV to soctton II 
Civil Procedure Code, as it was a ground of defonce which might and ought to 
have been raised by the defendant and 

(8) that it is unnecessary in such a case of failure to raise the available 
ground of def nee that there should have been an express decision by the 
Court npon it in order to make it reg judicata 

8rt Gcpal v. Pirthi Singh [(1902) I LR.21 All 429 (PC)] and Matiomel 
Ibrahim IJoigam Khan v Ambtla Pershad Singh [(1912) I LB, 39 Laic 627 
(PC)] followed. 

Per Sc\ DA BA Ayyab J — The doctrine sf re* judicata applies to anit, as well as 
ssnes and the force of »rs judicata with regard lo an implied dtcisiou is applicable 
also to what ought to have been made ground of attack or defence with respect 
to an iss le The test is not whether the decision was explicit, bnt whether the 
seue was one on which the judgmer t of the previous suit wns based quite apart 
from the question whether the decree itself would be affected by the matter being 
reopened in the later suit If the judgment was not based upon the issue then 
he decision of the jS'-ue whether cxpre'str tropin d cannot constitntMhe malic r 
re* judicata in the later suit 

Per Sadasiva At tab, I — In order to constit ito a deowion on an issue of foot 
res judicata it is rot necessary that the cause of action and the Bubjeet matters « f 
the suits should be the satac \\ here the subject matter of the former decision 
nnd the relief claimed theroin were tl o seme as those olaioitd lu tb subs - 
quent litigation the Couits should try their best to 1 old that the causes of acti n 
ure the same 

A decree f r rent letwern an ortmary Inn II rd and tenant miy not necos 
sanly involve a decis on as to tl o terms i f the lease or as to the extent of th 
land compr sed n tl o lease but a dccisi n nn ler the Rent Ri covery Act is other 

Applal under section 15 of tlio Letters Patent Act (2 1 and 25 Yict 
( ap "10 1) against the decree of JIonro an! SAhKApAN Nair, JJ, 
la Bayya Naidu v, Paradesi Naulu[l ) presented against the 
decree of E L \ augiian, the District Judge of Ganjam, m appeal 
No 170 of 1908, preferred against tho decree of Ganovdhaba 
Somayajulu, the District Munsif of Sompeta 

The facts of thi^ caso arc set out in the judgments of tho 
three learned Judges 

The Uon’ble Mr T V Seshagu-t Ayyar for the appellant. 

Dr 3. Stcaminadhan for the respondent. 

Wallis, J — I agree *itli Monlo, J, that the extent of the TT alm*, J 
defendant's holding under the plaintiff is res jWicafa bj reason 


7 


(1) (1912) U*B 35 Mod ,216. 
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Baytan of the decision m Original Suit No 430 of 1900 In that case 
Nahiij the -present plaintiff, -who held a five years’ lease of the villagefrom 
Borya the registered landholder, aned the present defendant to recover 
nabatana ren {. £ Qr f as j ig 13 J 4 and J315 m the shape of rajabagam, or land- 
Wai,li 8 J holder’s share of the produce, of certain jeroyati lands in the vil- " 
lage in the occupation of the defendant To enable the plaintiff 
to succeed it was necessary for him to show under Bection 7 of the 
’ Rent Recovery Act 1865, that he had tendered a proper patta to 
the defendant for each fasli, or that it had been agreed to dispense 
with the tender Tinder soction 4 the patta had to contain tho 
local description and extent of tho land The plaintiff pleaded 
that ho had tendered a proper patta for each fasli. Tho defend- 
ant denied the tenders, and pleaded further that the pattas alleged 
to have been tendered were not proper instancing certain pay- 
ments claimed Ho pleaded further that u tho extent of the 
defendant's jeroyati land (that is, of the land in respect of which 
the plaintiff claimed rent) has been very muoh overrated ” I think 
that must he taken as referring io the extent in tho patta as well 
ns to the extent in the plaint, which would merely reproduce 
it , and I think the District Munsif who tried the case so under 
stood it, as in his careful summary of the written statement ho 
makes no express mention of the plea as to the extent of tho land 
and evidently treats it as part of the plea that the pattas ten- 
dered were improper , and I think it was also covered by tho 
issue u wnether the pattas so tendered are proper ” and by the 
terms of the judgement on that issue, which is as follows ,f The 
* terms of the pattas. Exhibit F, do not contain any objectionable 
matter ” If this view of the pleadings is correct, there is an end 
of the case, because the question of tho extent of the 
defendant’s jeroyati holding was directly and substantially in 
issue m the previous suit and must be taken to have been heard 
and finally decided in the plaintiff's favour, as such a decision 
is necessarily involved in the decree passed in the plaintiff’s 
favour, seeing that, if tho decision had been tho other way, it 
would under the Rent Recovery Act have been fatal to his suit 
which must have been dismissed on the ground that the patta 
was not a proper one 

In his judgment Sankaban Naib, J , observes that a decree 
for rent does not necessarily involve the decision that a proper 
patta has been tendered, as the parties may dispense with 
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them, but vhere as hero tender of a proper patta js alleged BAyria 
on the one side and denied on the other and there is no Whdp 
suggestion that tender has been dispensed with, it seems to me SdbVa- 
that the decree for rent docs involve the decision that a proper yABATANA 
patta has been tendered Wallis, j 

Apart from any question as to the terms of the patta, it 
seems to me that the extent of the defendant’s holding of 
jeroyati land in the village was a matter directly and sub- 
stantially in issue m the suit, as it was m respect of this extent 
that the plaintiff was claiming rajabagam, or landholder’s share 
of the produce, from the defendant, and that it was necessary 
for him to prove this extent to enable a decree to he given in 
his favonr, even if there had been no plea m the written state- 
ment, as there was, that the extent had been over-estimated 
In these circumstances I think the decision on the sixth issne 
that the plaintiff was entitled to the rajabagam claimed m the 
plaint necessarily involved a decision that the extent of the 
defendant’s jeroyati land m the village was as alleged in the 
plaint, because what he claimed was the rajabagam of this 
extent, and that this point most bo taken to have been decided 
in the plaintiff’s favour 

In either view the question of the extent of the defendant’s 
holding of jeroyati land in the village having been directly and 
substantially in issue and having been, ns we must take it, 
heard and determined because essontial to the decision of the 
suit, cannot be raised again in the present suit for the rent of 
fasli 1316 by tho defendant’s Betting up that lie was all along 
in occupation of only 5 acres of jeroyati land in the village and 
not of the extent all along claimed by the plaintiff 

But even assuming that the propriety of the patta was not 
questioned m the former suit on the ground that the extent of 
the lands was wrongly shown and that the extent was not 
otherwise questioned by tlio defendant, I think that these being 
good grounds of defence to tho amt might and ought to have 
been raised, and must be deemed to have been matters expressly 
and substantially in issue in the former suit by virtue of 
explanation IV to sectiou 1 1 of the Civil Procedure Code It 
seems to me that any ground of attack or defence which by 
virtue of the explanation is deemed to have been directly and 
substantially in issue in a suit must also be deemed to have 
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been heard and finally decided adversely to the party who failed 
to raise it The proposition that failure to i«ise grounds of 
attack or defence which might and ought to have been raised 
does not make finch grounds res judicata unless there is an 
express decision by the Court upon them appears to me to be 
wholly untenable Courts of justice are not in the habit of 
deciding points not raised before them and to Bay that the 
explanation only takes effect when they happen to do 
appears to me to defeat the policy of the section and to render 
the explanation senseless as, held by the Allahabad High Court 
in Sn Gopal v Pirtfn Singh( 1), a decision confirmed on appeal 
in Srt Gopal a Pirthi Sinffk(2), by their Lordships of the 
Judicial Committee who thought it sufficient to say that the 
judgment of the High Court was clearly right and that the 
appeal on this point was nnnrguable I do not therefore 
consider it necessary to lefer to the earlier decisions of the 
Calcutta High Court on which Sankaban Nair, J relied and it 
is the more unnecessary to do so ns they are very fully 
examined m tho judgment of Slndapa Attar J The appeal 
must be allowed, the decrees of this Court and the lower 
appellate Court reversed, and the case ’•emanded to the District 
Judgo foi disposal according to law Co^ts will abulo the 
event 

Sondaua AyiAk J, — Ibis is ao appeal under section 15 of 
the Letteis Patent arising out of Bai/ya Naidu \ Parades 
Nat Zu(8) T1 e original smf which led to tho Second Appeal 
was inst tnto 1 by a landlord foi tho recovery of rent from tho 
defendants 1 is ryots, fov the fash year 1316 Accoidmg to the 
plaintiff’s case the defendants were in possession of about 1 t 
acres of JGrOjati lands under him liable to piy waram oi rent in 
kind The first defendant, the undivided fall or of tho second 
defendant, contended that he held only 5 acres of jeroyati Innds 
and that he held m addition 10 acres of mam and 3 acres of 
cash rent paying lands and denied that any patta was tendered 
to him for the fash m question as alleged by tho plaintiff The 
correctness of the patta alleged to have betn tendered was abo 
denied Tho seventh issue framed by the Munsif raised tho 


(1) (Ifcas) I LB 20 An no < 2 ) (inr)'>) ILR 2t All 423 (PC) 
(3) (IP12) I L. n , S5 Mad , 2XC 
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question '* whether the alleged tendered pitta was valid and Dayman 
binding on the defendant M fho eighth issuo was “ wliethei tho ^ A1DD 
whole of the 14 acres of lind mentioned in the plaint is defend- Sokya 

ints’ jeroy all as alleged by the pliintiff, or only 5 acres jeroyati 

and the rist main aud cosh ren+ paying lind is alleged by tho ayya* B J 
defendants” At the lairing a further question was raised 
whether the question of tho propriety of tho patta tondeied was 
res judicata in consoquenco of the decision of the Court m Original 
Suit No 430 of 1906 which related to i suit for rent instituted 
by tho pluntiff against tho defendants for fish 131 1 The Dis 
tnct Munsif held that the inattei was not res ju ticata because 
the points in dispute were not raised in the piovious suit, the«e 
point's being tho inclusion of mams aud of money rent piying 
lands is waram paying lands, and the erroneous description of 
the Itnds for which tho plaintiff is entitled to claim rcut On 
the merits he held that the patta tendeied was not a proper ono 
He was of opinion that part of tho lands included m the patti was 
inam and Was wrongly claimed by tho plaiutiff as jeroyati Ho 
dm not decide tho question wh^tbei cash rent and not rent in 
kind was payable for pait of the land llo apparently thought 
that the patta must be held to be incorrect in stating that waiam 
was payable while cash rent was received till the end of fish 
1313 The mistake complained of with regard to the description 
of the laud was that the cistern boundary wns described as tho 
servico inam of tho defend mt, while in the patta for fislis 
1313 and 1311, it was dosenbed merely is defendants’ mam 
Ibis was held by tho llunsif to be impioper although lie did not 
decide the question whether the description of the boundary of 
the defendants’ land as service mam was in fact correct or not 
lie dismissed the plaintiff s suit His judgment was confirmed 
on appeal by the District Judge who upheld the Munsil’s new 
on tho question of res judicata The Judge observed on tho 
question of tho correctness of the pitti as follows — “ Appellant 
does not seriously argue that the pitta was a propei ont ’ J ho 
plaintiff preferred a Second Appeal to this Court l he question 
nrgued in Second Appeil was that the propriety of the patta was 
res judicata by the judgment in Original emit No 430 of 1900 
The appeal came on for hearing before Monko and Swkalas 
Isaik, JJ. Tho learned Judges differed m their views. Mi \no, J , 
being of opinion that tho pie i of res judic its must be upheld, 
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Bayyan while Sankaran Naib, J , agreed with the opinion of the lower 
Naidit Courts that it should not be maintained In the result, the 
Scry a Second Appeal was dismissed m accordance with the provisions 
saratana ^ section 98 (2) of the Civil Procedure Code. The present 
Attar* J 4 a PP ea ^ 18 therefore substantially against the judgment of 
Sa^karan Nair, J. In. the previous suit, Original Suit No 430 
of 1906, the fiist issue was “ whether the plaintiff tendered pattas 
to the first defendant for faslis 1314 and 1315 and whether tbe 
pattas tendered are proper ” The tender of patta was held to 
be proved. The finding on the question of its propriety was m 
these terms — ■*' The terms of the pattas. Exhibits E and F, do 
not contain any objectionable matter. I accordingly find the first 
issue in the affirmative ** In the written statement in that suit 
marked as Exhibit 0, in the present suit, paragraphs 8 and 9 
took objections to the correctness of the patta Paragraph 8 
stated — ** The pattas filed alleging having been tendered aro not 
proper The terms in paragraph 3 of the plaint are not mamool 
terms ” The terms referred to related apparently to the giving 
of firewood, the payment of interest and the amount of ro id cess 
payable by the ryot Paragraph 9 stated “ The extent of 
defendants’ jeroyati land has been very much over-estimated by 
the plaintiff ” So far as tbe written statement was concerned 
the details of the overstatement of the extent of the jcroyuti 
land were not stated and no speciEo objection was taken to the 
statement that some portion of the lands was wrongly mentioned 
as liable to pay waram instead of cash rent The objection in 
the present suit with regard to tbe description of the eastern 
boundary may be left out of account as it cannot be held to 
affect tbe plaintiff’s nght to the land in question Tt is imtna 
tenal whether the defendants’ land which forms tbe eastern 
boundary was his service mam or an inam of a different charac- 
ter so far as the relations between the plaintiff and tho defend- 
ants with regard to the plaint land aro concerned. The District 
Munsif did not find that the description of it as service inam 
was incorrect If does not appear to what points the evidence 
lot in by the parties in the previous suit related with respect to 
tho correctness of the patta, and the Mnnsif’s finding throws no 
further light as it is expressed m general words "The terms do 
not contain any objectionable matter ” The appellant’s conten- 
tion is that tho defendants who set np that a proper patta had 
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not been tendered were bound to raise all objections that they B4TyiN 
could to the propriety of the patta and that the judgment in the Naidtj 
previous suit must be taken to be an adjudication that the terms Sukta- 
of the patta were correct in every respect and that therefore WA BAYAH * 
they cannot raise any objection to the propriety of the patta in Bondaba 
this suit which they might have failed to urge m the previous 
suit Except m the matter of the difference in the description 
of the eastern boundary which, in my opinion, may be neglected 
it is not stated that the terms of the patta tendered for fash 
1316 were not similar to the patta for fasli 13J4 which was 
held to be a proper one in the previous suit The District 
Mnnsif observes that the patta xn question was virtually the 
Bamo as that which was tendered for fasli 1314 The correct- 
ness of this statement is not seriously disputed Monro, J,, 
observes — * Had the issue m the previous suit relating to the 
correctness of the patta been found in the negative, the plain- 
tiff s suit must have been dismissed . The finding in 
the previous Bmt that tho pattas were proper, % e , that they were 
such as tho defendants were bound to accept, was a finding that 
the relationship of landlord and tenant subsisted between tho 
plaintiff and the defendants in respect of the land_entored in the 
pattas and I do not think that the defendants can again bo 
allowed to put the plaintiff to proof of his title ” Sankaran 
Nair, J, held having regard to the general language of the 
District Munsif’s finding in the provious suit that there was no 
explicit adjudication there of the questions now raised, viz , 
whether a portion of the lands was inam or jeroyati and whether 
another portion was Iinblo to pay cash rent or waram The 
learned Judge was farther of opinion that as tho suit related 
only to the rent for a particular year [T 1316], it did not 
necessarily require a decision as to the terms of tho patta or tho 
extent of the land for which rent was payable and that theso 
questions aro therefore not res judicata 

Tho decision of the question depends on the interpretation to 
be placed on section 11 of the Cml Procedure Code which em- 
bodies the rule of res judicata According to the section, tbe 
Court is forbidden to try “ any suit or issne m which the matter 
directly and substantially in i«sue has been directly and substan- 
tially in issue in a former suit between the same parties ” The 
rule applies subj ect to the other provisions of the section not 
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only to a suit tried befoie, bu+ to an iosue decided in a pievious 
suit; provided (he matter directly and substantially in issue in the 
later suit was raised in the previous suit or in a substantial and 
direct issue in the previous suit Explanation III lays down — 
“The mattei abo\e refeirei to must m the former suit have 
been alleged by one party and either denied or admitted, ex- 
pressly or impliedly, by the other ” An implied denial is as 
effective as an express ono Explanation IV says, “Any matter 
which might md ought to have been made ground of defence or 
ittack m such former suit shall bo deemed to have been a matter 
directly and substantially in issue m such suit ” 

The appellant contends that with lospect to any issue in fcho 
former salt the parties were bound to put forward all grounds 
of attack or defence material for the decision of the issue 
and will be deemed to have done so even if they faded to do so 
in fact, that the propnety of the patta was directly and sub- 
stantially in issue m the previous suit, and that both the plaintiff 
and the defendants were bound to put forward every mhtter 
mvolved in the question of the correctness of the patta and that 
the decision tint the patta was a proper one must be taken to bo 
a decision that thtre was no valid objection of any sort to it, 
aud that the defendants cannot now bo permitted to raise any 
matter relating to the propriety of the patta which ho might 
have failed to raise before I am of opinion that these conten- 
tions must be upheld Ihu learned counsel for the respondent 
rested himself on the arguments contained in the judgment of 
Saneaban Naih, J , and did not elucidate tho points any further 
It becomes therefore necessary to examine the nrgumeuts con- 
tained in tho judgment of that learned Judge He lays down 
the following propositions as I understand his judgment — 

(1) The scope of the rule of res judicata as limited by tho 
words ‘ directly and substantially m issue * is not confined to the 
relief granted by the former suit or to the property which was 
the subject matter therein 

(2) The decision on a matt«r not essential for the relief 
finally granted in tho former case, or winch did not form one of 
tho grounds for the decision itself, cannot bo said to have been 
directly and substantially in issue , but, where tho decision on a 
question was essential to tho relief granted or tho decree passod, 
or whero it formed tho groundwork of the decision, then tho 
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matter most be deemed to have been directly and substantially 
in J«sue in the suit 

Tho difference between issues ‘ collateral’ rnd ‘direct* 
depends upon whether it was possible to pass the decree without 
any finding upon the particular issue 

(3) With regard to the relief granted in a suit, the decree 
mav render it necessary to imply a decision on a question not 
express!) decided but with regard to issues no implication is 
necessary bat wo ought to have a clear decision to create a bar, 
[The application of the latter part of the rule would of course 
be to cases where the subject mattei of tlio two suits is different J 

(4) Explanation (4) does not dispense with the necessity 
of a finding upon a matter which might and ought to have boon 
made a ground of defence or attack in tin former suit unless 
that matter must ho taken to have been involved m the actual 
deciee passed in tne case. 

(5) It is not enough to make the mittcr of an issue res 
judicata that the decision of it in a differ* nt manuer would bo 
inconsistent with the decree in the previous cise as such deter- 
mination would not affect tho actual dccreo passed m that case 
for the rent for fash 1314 

(G) A deciee for rent do°s not necessarilj involve tho 
decision that a proper patta has been tendered 

If therefore as a fact that question was not deudod in tho 
previous suit, we are not bound to imply that it was so decided 
Now section 11 of the Civil Procedure Codo requires that the 
matter or issue should have been heard and finally decided by 
such Court It doi,s not say that it should have been decided 
m explicit terms It cannot bo doubted that if an adjudication 
on a matter is necessarily myobed m the d pci mod in » prior 
suit, the section must be understood to lay down that it must bo 
takon to have been heard and finallj decided Sankatan Naii , J , 
admits that the principle of an implied decision must be adopted 
so for ns whatever is icquired bj dtcreo in the prev ous suit is 
concerned But Jie lays donn that it is not applicable with 
regard to i«sues lie does not s»> how thou the judgment m a 
suit is to be underst* od No such distinction is warranted by 
tho language of the section Hie suit and an issue put forward 
for trial in the second suit are treated on exftitlj the 6ime footing 
in the scotion, and tho test of rea judicata with regard to each is 
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whether the matter directly and substantially m issue in the later 
smt was the matter directly and substantially in issue in the amt 
or in an issue in the earlier suit. The word u issue ” in the 
expression “smt or issue’’ must be distinguished from the use of 
the words * m issue * in the expression “ the matter directly and 
substantially in issue ” The latter expression as already stated 
is made applicable to both the later smt and an issue raised in it 
“ Directly and substantially in issue ” obviously means ‘ directly 
and substantially m question, which would include everything 
necessarily involved ” whether that expression is applied to the 
suit itself or an issue m it This has to be borne in mind m inter- 
preting explanation IV also It speaks of “any matter which 
might and ought to have been made ground of defence or attack 
in tho former suit ” The phrase “matter directly and substanti- 
ally m issue ” in the principal clause of toe section is spoken of 
with reference to both the smt and issue Clearly therefore what 
ought to have been made ground of defence or attack with respect 
to any issuo in the earlier smt must be taken to have been a 
matter directly and substantially in issue therein when the 
question is whether an issue in the earlier smt can be tried again 
in the later smt Again in deciding whether any matter is ret 
judicata, tho question is, what is necessarily involved in the actual 
judgment of tho Conrt in the earlier smt, not what relief was 
granted by the decree, because it is the matter decided (expressly 
or by nece^ary implication) that .becomes ret judicata It 
is desirable to illustrate by a concrete example Suppose a suit 
is institnted for one of tbe instalments payable according to 
the terms of a bond Tho defendant denies its genuineness and 
pleads also absence of consideration, and issues are framed on 
both points The Court passes a decree for the instalment but 
records no explicit finding on either of the issues A smt is 
subsequently instituted m tho same Conrt for a second instalment 
and the defendant raises the same pleas as in the earlier smt 
ThC subject matter of the two salts 13 not the same and the 
dismissal of the second smt would not affect the nctual decree 
passed in the earlier suit Can it be contended that the issues 
may be tned again in the second smt ? According to the learned 
Judge apparently they should bo tried again The executant of 
tho bond, according to him, though he cannot seek to recover 
back the amount decreed against him in the earlier smt, may 
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resist the second Sint for the later instalment The difference Bay-tan 
between issues ‘ collateral ‘ and f direct,' according to the learned I '^ It ’ D 
Jndge, depends upon “ whether it was possible to pass the decree Soeya 

without any finding upon tho particular issue " I am unable to 

accept his position that though a finding might be necessary to attar* J 
pass the judgment m the previous 6mt, the issue should not he 
taken to have been decided (unless explicitly decided) if the result 
of the second suit would not he to reopen the actual decree in tho 
previous snit Tho result of such a position would be that the 
same issues may he reopened again and again in the same Court 
though such reopening would be inconsistent with the decree and 
judgment in every one of the previous Buits According to the 
learned Jndge such inconsistency is immaterial The decision of 
the Privy Council m AmanalBxbt v Imdad Husain(l) is referred 
to in support of this position There were two earlier proceed- 
ings, one, a amt to establish a snb proprietary right as against 
a talukdar, the other, a proceeding to recover the same property 
from the talukdar under the terms of a certain revenue circular 
on repaying to the talukdar the arrears of revenue which he had 
paid to the Government The third proceeding in which the plea, 
of res judicata, was raised was a suit to redeem a mortgage granted 
by the person who was plaintiff in the earlier proceeding The 
Privy Council held that the third suit was not barred as res judi- 
cata because the cause of action was different Their Lordships 
held that the c.mso of action to establish a sub proprietary right 
was obviously different from that in a suit for redemption though 
the property sought to be recovered was the same The question 
in i«sue, said their Lordships, was quite different in the two 
suits , and they interpreted the provisions in section 7 of Act YIII 
of 1859 which enacted that “ every suit shall inclade the whole of 
the claim arising out of tho causo of action ” as not requiring 
that ' every suit shall include every cause of action or every 
claim which the party has, but only that every suit should 
include the whole of the claim arising out of the action, on which 
the suit is brought ’ It is now a well established proposition 
that though the subject n atter of the litigation and the relief 
claimed may ho tho same, different suits may be maintained by 
a plaintiff if tho cause of action in each suit bo different There 


(1) (18S8) L B, 16 I.A., 106 At p 111 
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battan were two stages m the second of the earlier proceedings The 
Na^du g is t or ,g 1IlH t e ^ ln an application by the plaintiff under a 
Sdrya Revenue uicular to recover the property The Settlement 

Officei who na ide the inquiry foui d that the plaintiff had convey 

Ayyab R J A e< ^ ^*° P ro pcrty to the talukdar by a conditional sale which had 
become absolute m 1853 and that the plaintiff was faithor not 
entitled to recover the property as he had not repaid to the 
talukdar cortam arrears of revenue paid by the latter winch ho 
was bound to lepay before claiming to recover the property 
Their Lordships held that this order undei the special circular 
could not botreitcd is judicial proceedings at all The plaintiff 
then had recourse to fresh proceedings on the ground that the 
payment of arrears by the talukdar must be treated as having 
been made on lus account The Settlement Officer then again 
decided that the property had been transferi ed to the talukdar 
by a conditional sale of the year 18 q 3 which lmd become abso 
lute Their Lordships held that the question m those fresh 
proceedings must be taken to have been merely u whether tho 
plaintiff was entitled to recover the property which had been 
transferred by tho Government to the talukdar on repaying to 
the talukdar tho arrears of revenuo which ho had paid to 
Government," that being according to their Lordships tho c wse 
of action on which the plaintiff thon claimed to recover The 
matter in issue m tho suit before their Lordships, they said, was 
« the respondent’s right to redemption under the mortgage deod 
of 18^4 ” Their Lordships thon observed, "It may bo difficult to 
reconcile the position of the talukdar as mortgagee m 1851 
with 1ns position as absolute owner in 1853 under pnrehase from 
the mortgagor But iE it be established that the respondent was 
a mortgagor in 1854 with the right of redemption, why should 
he be barred merely because at an earlier date he may have had 
no right to the property at all ? M This is the passago relied 
on by the learned Jndgo for tho proposition that the decision of 
an issue in the earlier suit inconsistent with an issuo in tho later 
suit will not make the suit or issue in the later suit res judicata . 

I can Find no such proposition laid down by the Privy Council. 
The} did not regard tho later suit as inconsistent with the 
decision m the former suit that there was a conditional mortgage 
of 1853 which, if it was m operation, had bocotno absoluto in 
1853. Proceeding on tho basis thaf the conditional morigago 
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had "been established to be true, if the talukdar chose to take Biyyav 
a mortgage m 1854 from the plaintiff and his subsequent N ^ ,uo 
holding was under that mortgage, their Lordships held that the k° RVA 

mortgage of 1854 would furnish the plaintiff with afresh cause 

of action, and a plaintiff need not combine m the same suit fill a* yyjjT^J 
his cause of action, though both suits might be for the recoi ery 
of the «ame property They did not say that in the later suit 
the execution of tho conditional sale of 1853 or its having be- 
come absolute could be denied The observation that it may bo 
difficult to reconcile the position of the talukdnr as mortgagee 
m 1854 with his position as absolute owner in 1853 under a 
purchase from the moitgagor meant no more than that it might 
appear to be improbable that a person who was absolute owner 
in 1853 would take a mortgage in 1854 , but a mortgagee can- 
not deny the title of his mortgagor, and if the talukdar chose to 
take a mortgage from the plaintiff m 1854 he could not say that 
the plaintiff did not obtain a fresh cause of action for redemp- 
tion of that mortgage On the other hand, id Pahaltcan Stngh v, 

Maharaja Muheilur Bukah Stngh Bahadoor(l), the Privy Council 
applied the rule of an implied decision of an issue by a former 
adjudication although the pioperfcy in the two suits was different 
The learned Judge seems to have been under the impression that 
in that case tho deeiee in the later suit would re-open the decroe 
in the earlier suit, but that was not the caso, as the property 
In dispute in tho two suits was different It is of course neces- 
Rary that in order that an issue may bo res judicata tho decision 
in tho former suit must necessanly involve an adjudication in 
a particular way on the issue raised m the later suit ana its 
adjudication in a contrary way in tho later suit must be 
iwcowaivAewt with the adjudication 'which uvisA he implied m 
the earlier suit In one part of his judgment the learned 
Judge obseries that whore the decision on a question wu« 
essential to the relief granted or wheie it formed tho grtund- 
work < f the decision, then the matter n u'-t bo deemed to have 
been diroctlv and substantiall> in i«ne m the «.uit, but lie after 
wards restricts the scope of the second test to cases where the 
question was explicitly decided For this restriction I can find 
no warrant either in principle or in the language of the «eetion 


(I) (1S72) 12 Ben L.R , 3<U (P C ) 



82 


THE INDIAN LlW REPORTS [VOL XiXVIl 


E ATT JIM 

JTaido 

t> 

Sdhya 

NARAYANA 

SuNDARA 
Arr.tR J 


were two stages in the second of the earlier proceedings The 
fiist 01 lgmated in an application by the plaintiff under a 
Revenue cncular to recover the property The Settlement 
Officer who made the inquiry found that the plaintiff had convey- 
ed the property to the taluhdar by i conditional sale which had 
become absolute m 1853 and that the plaintiff wasfuither not 
entitled to recover the property as he had not repaid to the 
talukdar certain arrears of revenue paid by the latter which he 
was bound to lepay before claiming to recover the property. 
Their Lord&liips held that this order undei the specal circular 
could not be treated as judicial proceedings at all lhe plaintiff 
then bad recourse to fresh proceedings on the ground that the 
payment of arrears by the talukdar must be treated as having 
been made on his account The Settlement Officer then again 
decided that the property had been transfen ed to the talukdar 
by a conditional sale of the year 1853 which had become abso- 
lute Their Lordships held that the question in those fresh 
proceedings must be taken to have been merely "whether the 
plaintiff was entitled to recover the property which had been 
transferred by tbe Government to the talukdar on repaying to 
the talukdar the arrears of revenue which he had paid to 
Government,” that being according to their Lordships tho c tuse 
of action on which the platntiff then claimed to recover The 
m ittor m issue iu the suit before their Lordships, they said, was 
" the respondent’s right to redemption under the mortgage-deed 
of 1854 ” Their Lordships then observed, " It may bo difficult to 
reconcile the position of the talukdar as mortgagee in 185t 
with his position as absolute owner in 1853 under purchase from 
the mortgagor But if it be established that the respondent was 
a mortgagor in 1854 with the right of redemption, why should 
he be barred merely because at an earlier date he may have had 
no right to the property at all ? ” This is the passage relied 
on by the learned Judge for the proposition that the deciston of 
an issue in the earlier suit inconsistent with an issue in tho later 
suit will not make the suit or issue m the later suit res judicata . 

I can find no such proposition laid down by the Privy Council. 
They did not legard tbe later suit as inconsistent with the 
decision in the former suit that there was a conditional mortgago 
of 1853 which, if it was in operation, had bocomo absolute in 
1853 Proceeding on tho basis tha£ the conditional mortgago 
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had been established to be true, if the talukdar chose to toko Batyav 
a mortgage m 1854 from the plaintiff and his subsequent N * IDU 
bolding was under that mortgage, their Lordships held that the Borya 

mortgage of 1854 would furnish the plaintiff with a fresh cause 

of action, and a plaintiff need not combine in the same suit fill aV\ D *r*j 
his cause of action, though both suits might be for the recovery 
of the same property They did not say that m the later suit 
the execution of the conditional sale of 1853 or its having be- 
come absolute could be denied The observation that it may bo 
difficult to reconcile tlie position of tbo taluhdnr as mortgagee 
in 1854 with his position as absolute owner in 1858 under a 
purchase from the moitgagor meant no more than that it might 
appear to be improbable that a person who was absolute owner 
in 1853 would take a mortgage in 1854 , but a mortgagee can- 
not deny the title of his mortgagor, and if the talukdar chose to 
take a mortgage from the plaintiff in 1854 he conld not «ay that 
the plaintiff did not obtain a fresh cause of action for redemp- 
tion of that mortgage On the other hand, in Pahalwan Singh, v, 

Maharaja Muhesl ur Buhih Singh Bahadoor(l), the Privy Connell 
applied the rule of an implied decision of an issue by a former 
adjudication although the pioperty in the two suits was different 
The learned Judge seems to have been under the impression that 
in that case the decice m the later suit would re-open the decree 
in the earlier suit, but that was not the rase, as the piopertj 
in dispute in the two suits was different It is of course neces- 
sary that in order that an issue maj bo tes judicata the decision 
in the former suit mast necessarily involve an adjudication m 
a particul ir way on the issne raised in the later suit ana its 
adjudication in a contrary way in the later suit must be 
inconsistent with the adjudication which must be implied m 
the earlier suit In one part of his judgment the learned 
Judge obscr\es that wl ore the decision on a question was 
essential to the relief granted or where it formed tho ground- 
work ff tho decision, then the mat t< r must be deemed to have 
been directh and substantial!) in i««ne in the suit, but he after 
wards restricts the scope of the second te«t to cases where the 
question was explicitly decided For this restriction I can find 
no warrant either in principle or m the language of tho section 
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Ayyae R j A ^ ie property to tl e talukdar by i con 
become absolute in 1853 and that the p!u 
entitled to recover the property as he hid 
talukdar certain ai rears of revenue paul by tl 
was bound to repay beforo claiming to recovu 
Their Lordships held that this order undei the sf 
could not bo treited ns judicial proceedings at all l 
then had recourse to fresh proceedings on the cron mi 
payment of arrears by the talukdar must be treated a 
been made on his account The Settlement Officer then 
decided that the prof orty had been transfened to the tain 
by a conditional sale of the year 18o3 which had becorno ab 
lute Their Lordships held that tho question in those fre<- 
proceedings must bo taken to have been merely “ whether the 
plaintiff was entitled to recover the property which had been 
tnnsforred by the Government to the talukdar on repaying to 
tho txlukdar the arrears of revenue which he had paid to 
Government,” that being according to their Lordships tho c mse 
of action on whioli the plaintiff then claimed to recovor The 
m ittor in issue m tlio suit before their Lordships, they said, was 
“the respondent’s right to redemption under the mortgige deed 
of 18 d 4 ” Their Lordships then observed, “ It may be difiicultto 
reconcile the posit on of tho talukdar as mortgagee in 1854 
with his position as nbsolnte owner in 18o3 under purchase from 
the mortgagor But if it bp established tha t the respondent was 
a mortgagor in 1854 with tho right of redemption, why should 
he be barred merely because at an earlier date he may have had 
no right to the property at all ? ” This is the passage relied 
on by tho learned Judge for the proposition that the decision of 
an issue in tho earlier suit inconsistent with an issue m the later 
suit will not make the suit or issue in the later suit res judicata. 

I can find no such proposition laid down by tho Privy Conned. 
Thcj did not regard tho later suit as inconsistent with tho 
decision m the former suit that there was a conditional mortgago 
of 1853 which, if it was m operation, had bocomo absoluto in 
1853 Proceeding on tho basis tha£ the conditional mortgago 
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had been established to be true, if the talnhdar chose to take B*rTi\ 
a mortgage in 1854 from the pin in tiff and his subsequent Ni J DU 
bolding was under that mortgage, their Lordships held that the A 

mortgage of 1854 would furni°li the plaintiff with a fresh cause ■ — ■ 
of action, and a plaintiff need not combine m the same suit fill ^ Y \*e, J 
his cause of action, though both suits might be for the recovery 
of the <=ame property They did not aay that in the later BUit 
the execution of the conditional sale of 1853 or its having be- 
come absolute could be denied The observation that it may he 
difficult to reconcile the position of the talukdnr as mortgagee 
m 1854 with his position as absolute owner in 1853 under a 
purchase from the moitgagor meaut no more than that it might 
appear to be improbable that a person who was absolute owner 
in 1853 would take a mortgage in 1854 , but a mortgagee can- 
not deny the title of his mortgagor, and if the talukdar chose to 
take a mortgage from the plaintiff in 1854 he could not cay that 
the plaintiff did not obtain a fresh cause of action for redemp- 
tion of that mortgage On the other band, in Pahalwan Singh v. 

Maharaja Mahal ur Bulcsh Singh Bahadoor(l), the Privy Council 
applied the rule of an implied decision of an issue by a former 
adjudication although the pioperty m the two suits was different 
The learned Judge seems to havo been under the impression that 
m that case tho decree m the later suit would re-open the decroe 
m the earlier suit, hut that was not the caso, as tho pioptrty 
m dispute in the two 6uits was different It is of course neces- 
sary that in order that an issue may be res judicata tho decision 
in tho former suit must nece«sanly involve an adjudication in 
ft particular way on the issue raised m the later suit ana its 
adjudication in a contrary way in tho later suit must he 
inconsistent with the adjudication which must he implied m 
the earlier suit In one part of his judgment the learned 
Judge observes that where tho decision on a question was 
essential to the relief granted or where it formed tho ground- 
work <f the decision, then the matter must bo deemed to have 
been directly and substantially in issue m the suit, but he after- 
wards restricts the scope of the second test to cases where the 
question was explicitly decided Tor this restriction I can find 
no warrant either in principle or in the language of the «ection 


(I) <1372) 12 Ben LB, 391 (P C ) 



84 


THE INDIAN LAW REPORTS [VOL XXXVII 


Bayyan 

Najdc 

BnKYA 

NABAYANA 

BondAra 
Ayyar J 


The statement that a decision on a matter not essential for 
the relief finally granted cannot be said to have been directly 
and substantially in issue is unworkable in practice., where a 
suit is dismissed without any relief being granted The test 
should really be whether the matter was essential for the decision 
in the earlier suit, not for the relief granted The decision of a 
Court proceeds on tho matters put m contest by the parties and 
its adjudication cannot be understood without regard to the 
actual contest It is impossible to understand it merely with 
regard to the decree Suppose a suit for an instalment on a 
bond is dismissed, the defendant’s plea being that the bond is 
not genuine and that it is not supported by any consideration 
The Court does not record any explicit findiugs on these points, 
oither of which would lead to the dismissal of tho suit Supposo 
the plaintiff afterwards institutes a suit for another instalment 
and the defendant raises the same pleas Can tho plaintiff bo 
permitted to say that the points should bo tried again and he 
should be given a decree if both points are found in Ins favour 
Sankaban Naib, J » conceeds that the granting of the relief 
may be taken to involve the decision of whatever point is 
necessary to support the decree But what points aro to be 
taken as involved in the decree in the instance just put? How 
is it possiblo to decide a question of res judicata by a consi- 
deration of the relief alone which is granted and without a 
consideration of the judgment in tho case, and how is it possible 
to understand what the Court decides in the judgment with 
out Beeing what tho contest between tho parties was The 
result of doing so would ba to confine tho doctrine of. res 
judicata to the scope of the rule transit in rem judicatum 
(oxcopt where a matter directly and substantially in issue 
has been explicitly decided by tho judgment in a former suit). 
Suppose in -tho illustration already put of a defendant 
denying both the genuineness and consideration of an instal 
roent bond, tho defendant in the second case admits tho 
genuineness of tho bond but denies only the passing of consi- 
deration for it If it is opon to the Court in tho later suit to 
proceed on the footing of tho genuineness of tho bond, the 
question would arise whether tho matter as to consideration is 
res judicata by tho former judgment As no explicit findings 
oa tho points in contest} woro recorded in tho judgment, tho 
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decision might have proceeded eithei on the ground that the 
bond waB not genuine or that it was not supported by considera- 
tion , or on both grounds It might be proper in such a case to 
hold that the previous judgment did not necessarily imply a 
decision on the question of consideration Certainty is essential 
for the application of the rule of res judicata and the Court would 
not prevent the reagitation of a matter where it'is not certain 
that the previous decision proceeded on a particular ground See 
Vythilmga Mudahar v Eamachendra Naicker(l) If a suit for 
an instalment is dismissed for default no matter would be rea 
judicata in a claim for another instalment If it is decreed 
ex parte, the genuineness of the bond and all questions as to 
its enforceability, so far as to justify a decree for the instal- 
ment would be res judicata in a suit for another instalment 
The learned Judge apparently proceeds ou the view that for 
some reason the scope of the rule of res judicata with regard to 
issues should be restricted as far as possible, and refers to tho 
opinion of Stpabt, 0 J m Babu Lai v Ishn Prasad Naram 
bingh( 2), and Muhammad Ismail v Chattar Stngh(3'< ) who 
regretted the application in this country of the principle of 
res judicata to the trial of issues, and not merely to the subject- 
matter in previous suits It is unnecessary to consider whotlior 
there are good grounds for such regret The rule wns Woll 
established by the decisions of the Privy Council Soe Krishna 
Behan Roy v Brojesicari Choicdranee( 4) Pahahcan Singh 
V. Maharaja Muheshur BuJcsh Singh Bahadoor(b), Sooijomonce 
Dayeev Suddanund Mohapatler(6), and. PtUapur Raja v Bvcht 
Sitayyafl) Section 13 of Act X of 1877 and section II of fj *> 
present Code made the expression “matter directly nnd sub»ta*> 
tially in issue” applicable both to 1 suit * and f an i»*e<- f* a 
6Ult.‘ ” 

The learned Judge holds that the proper terms of 
he tendered by the land holder to the ryot could not j 

as having necessarily been directly and substantially t\. fJ 
a Hmt for rent Two decisions of the Privy Council 
to in support of this position Tho first of them i* 
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Bayyan Bardial v Shoo Baksh Stng{l) la that case the plaintiff had 
N tf D ° previously instituted a suit for Rs 1,665 the balance of interest 
<?D8YA fl ae on a bond for Rs 12.000 m a Court not competent to try 

suits exceeding Rs 5,0 tO in value The defendant had pleaded 

Avtab *J that the bond w as supported by consideration only to the extent of 
Rs 4,700, and that the amount already paid by him for interest 
exceeded the interest duo on tho actual consideration that had 
passed. The defendant’s plea was upheld 1 lie plaintiff subse 
quently instituted a suit for the jnncipal and interest due on tho 
bond in a court competent to try a suit of that value The question 
was whether the decision m the previous suit as to the amount of 
consideration that had parsed for the bond was res judicata m the 
subsequent suit Their I ordships held that it was not Tho point 
was decided on the ground that tho Court that decided the previous 
suit was incompetent to try the later suit for principal and interest 
The rule as to the necessity for the Court trj ing the previous 
suit having concurrent jurisdiction to try the later suit had also 
been laid down by tho decisions of the Privy Council under Act 
VIII of 1859, although the language of section 2 of that Act did 
not m terms refer to that requisite Sir Ricnirn Coucn iu point- # 
ing out that the rule already applied by tho Pi ivy Council while 
Act VTII of 18o° was m force was embodied in explicit terms in 
Act X of 1877 went on to observe that the issue as to considera- 
tion " was a * collateral ’ ritlier than a ‘ direct ’ issue in the suit ” 
He said ‘ the pla ntiff might have succeeded without having ft 
finding upon it if ho had proved an admission by tho defendant 
that the sum claimed was due for interest, or had shown that the 
Rs 2,47 (tho sura alleged to have been paid for interest) had 
been expre sly paid on acooant of tho larger 6um which he said 
tho defendant owed for interest ” This is immediately followed 
by the sentence “ If the decision of the Assistant Commissioner 
is conclusive he will, although he could not have tried the ques- 
tion m a suit on the 1 ond, havo bound the plaintiff ns effectually 
as if he had jurisdiction to try that suit Their Lordships tlnnh 
that this was not intended and that by Court of competent 
jurisdiction Vet X of 1877 means a Conrt which has jurisdiction 
over tho matter in tho subsequent suit in which the decision is 
n^ed as conclusive, or in other words, a Court of concurrent 


(1) (ISS3) I L.IL, 9 Calc 430 at p U5 
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jurisdiction ” It is clear to my mind that his Lordship m making jutti* 
the observation contained in the previous sentence was only deal- Naidu 
mg with the question of the necessity of concurrent jurisdiction 8vrta- 
m the court which tried the earlier suit, and he used the expres- I>1 ** TA NA 
sion ‘ collateral 111 the sen«e of “not referring to tho subject Summk* 
matter of the previous suit and that he did not mean that it was A,VAR ^ 
not necessary for the deoision of tho suit on the issues raisfed 
between the puties on the pleadings in the case The observa- 
tion was made with reference to tho principle that the judgment 
of a court not having jurisdiction to try the later suit would not 
be res judicata on any issue m the earlier suit but only with 
respect to the actual subject matter oi the previous suit In Hun 
Bahadur Singh v Lucho Iiocr^l), the decision in Misir liagho 
Bardtal v Sheo Baksh Stngh^i) was treated as an authority only 
on the question that the adjudication of a court not having con- 
current jurisdiction with that trying the later suit would not make 
the decision of an issue res judicata Both Mtsir Bag\o Bardial 
v Sheo Baksh Singly) and Hun Bahadur Singh v Lucho Koet (1), 
on t ho other hand proceed on tho assumption that if there 
had been concurrence of jurisdiction m the two courts the 
finding on an issue m the earlier suit would have giveu rise to 
a successful pica ot res judicata it would appear that in the s 
Duchess of Kingston’s ca«e(3) which wasrefoired to by bir Kiciuitu 
Goucu in the judgment in Misu liagho Bardial v Sheo Baksh 
bmjh( 2) the expression 4 direct issue ” as opposed to u 
“collateial" one was used in tho sense of an issue directly 
determining the subject matter of the previous proceedings and 
not in the sense iu which it is obviously used m tho Indian 
statute Theie is in my opinion no foundation at all for making 
a distinction between an explicit decision and an implied deci- 
sion of an issue in tho ipphcation of the doctrine of res julicatu, 
provided the inattor rused m tho issue was directly and sub- 
stantially in issue in the earlier suit If the decision was not 
sufficiently explicit that would no donlit furnish the party 
affected by it in tho earlier suit a good ground for appeal against 
tlio decision just as nnv other error or imperfection woull do, 
but the defect in tho finding is not one that can Le collateral!* 

(0 fl9S.») I hit, 11 C lo 301 (P C ) (’) (13>3) I L i. 9Cic, 43> 

(3) 11770J SStu LC.73. 
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Baytan attacked ia the later suif The same observation would apply 
v even if an issue regarding a matter directly and substantially m 
naravaiTa 183ne in former suit was not clearly raised oi not raised at 

all provided the matter ia~such that it must be taken to have 

Ayyar J keen decided in the earlier suit, that is, provided the judgment 
would not be sustainable unless the [mutter be tairen to have 
been decided Sankaban Nath, J , holds that explanation IV 
which states that f *auy matter which might and ought to have 
been made ground of defence or attack in such former suit shall 
be deemed to have been a matter directly and substantially in 
issue in such suit ” does not qualify the statement in the 
- principal clause that the matter in issue should have been 

u heard and finally decided by such court ” It is of course true 
that the matter should have been decided m contemplation of 
law but if, as the learned Judge concedes, it is sufficient if the 
matter must be taken to have been decided by necessary implies 
tion so far as the subject matter of the suit and anything 
involved in the decree itself are concerned, what reasou is there 
for putting a different construction on the same words as applied 
to the decision of an issue ? And if so far as what is involved 
/ in the decree is concerned any matter which might and ought to 
have been made ground of defence or att tek must be taken to 
have been decided, there is in my opinion equally no reason for 
not applying the same principle with respect to a matter directly 
and substantially in issue in an issue in the previous suit As 
I have already observed the language of explanation IV is 
equally applicable both to the previous suit itself and to an issue 
in the suit- What use is there in enacting that what ought to 
have been made ground of defence or attack m the former suit 
Bhall be deemed to have been a matter diroctly and sub- 
stantially in issue in that suit if the matter is not also to be 
taken to have been decided in the previoas suit ? What was 
not made ground of defence or attack could not have been 
expressly decided The cxplination would therefore bo object- 
less if a decision also is not to be implied and mado the ground 
of estoppel with respect to what is impliedly to be regarded ns 
having been directly and substantially in iS9ao At any rate 
the logical result of tfao respondent’s position must bo to make 
nn explicit decision equally necessarv with respect to a gr&und 
of attack or defcnco not having betn urged with regard to a 
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matter intolvol m the decree itself in the previous suit The Bayyak 
learned Judge's position is no doubt supported by several 
decisions in the Calcutta High Court [Kailash Mundal v.Baroda hA £ BA * A ^* A 

Sundari Dcm(l) and U'oomesh Chandra Maitra v Barada Das 

Afa»fra(2)], but m my opinion these decisions «ie absolutely ayyak j 
nnsupportable and quite inconsistent with the decision of the 
Privy Council in Pahaltcan Singh v Maharaja Muheshur Buksh 
Singh Bahadoorfi) and Mahomed Ibrahim Ilossam Khan v, 

Ambika Pershad Stngh[4), eien if the decision of the same 
tribunal in Sri Gopal v Ptrihx Smgh[h) could be distinguished 
as stated by Samcahan Nair, J , on the ground that the implica- 
tion of a decision on an issue which ought to nave been raised in 
the previous suit was justifiable m that case as the decree passed 
in the earlier suit would itself bo affected otherwise Tho 
Calcutta High Court however did not considui Sri Gopal v Pirlht 
t>tngh(o) distinguishable on that ground GcR0DA9 Uanekjee, J 
who was a party to the decision in Kailash 1/ondaf v. tlaroda 
Sttndari Dasi(l) observed m Majendra Nath Ghoie v. Tarang m 
Dem(O) th it the position adopted by him in tin) provmus case 
would require to be reconsidered in consequence ot tho decision 
in Sri Gopal v. Pirthi Singh{5 ) The same view wi3 taken by 

the Calcutta High Court in Kailash Chandra Man lal v Bam 
Naram Giri{7),Jamadar Singh v Sherazuddm Ahamad ChoiuD 
hiirTf^nni Mohnn Chandra Sarlcar v Anil Bandhu Adhtkan(0) 
nlthougKVamadar Singh v Sherazuddm Ahamad Choudhttn(8) 
might be explicable if the distinction adopted by SaNkaean 
Nair, J bo coriect This coart also has held that, a ground of 
attack or defonce which a party omitted to bring forward in an 
earlier suit must be taken to have been decided m the suit See, 
Arunachallam Cheltyv Miyyappa Chetty (10), Masilamama Pillai 
v Thiruitngadam PiMai(ll) The point seems to mo to be so 
obviously clear that it does not deserve further consideration 
According to the respondent’s argument, although a matter 
not necessary to snstain the actual decree in an earlier suit will 

(1) (1897) I L R , 24 Calc., 711 (2) (1P01) I L.R . 29 Calc, 17 

(3) (1672) 12 Ben LB, 391 (PC) (4) (1912) I L ft, 39 Cole , 527 (PC ). 

(5) (1002) ILK. 24 AH 4 >9 (PC) (0) (1905) 1 C LJ , 213 
(7) (1906) 4 C L J 211 (8) (1008) I L 8, 35 Cafe , 9-0 

(01 (190J) 13 C W N 613 (10) (189S) I L.K , 21 Mad 01 at p, 03 

(11) (1903) I L R , 31 JIad , SSj 
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not bo rr* judicata in a later suit if tho decision on it 13 only 
by nay of implication, yet it would bo rcsjti hcata if it expressly 
decided it 'I hat an express decision would con -dilute an ostoppel 
was regarded b> Sankal aj* Nair, J ns concluded by tho decision 
of tbo Pmy Council in Pittajur Itaja \ Bticht Sittaya[ 1) to 
w Inch might bo added bo\ cm! other rulings See Gohn l Chun- 
dir Koonl o \ Tartick Chun Ur IJo*l{ 2), Soorjomonce Payee v 
Sultan in l Mohapa/it r(<3) and Krishna JJ hart Boy v Dnjesuari 
Chov:dranr([l) Bat tho test bud down in those eases was not 
whether tho decision w is explu.it but whether the issuo was one 
on wlucli the judgment in tho prouous Buit was based, quite 
apart from tho question wl ether tho decree itself would he 
affected by tho matter being re opened 111 tho later Bint If tho 
judgment was not based on tho issuo thou the decisiou of tho 
issuo whether expioss or implied cannot constitute tho matter 
res 1 wheat n m the lator suit 

llicsc aro tho gcncinl principles which in my opinion must 
guide tho court m determining nhethor tho question of the 
correctness of tho patta is res judicata by the decision in tbo 
previous suit for tho rent of fash 1314 The point is, was the 
question of tho propriety of tho patta directly in issue in tho 
previous suit and was it decided expressly or by implication 
In my opinion tho question whether a decree for rent involves a 
decision tlmt » proper patta had been tendered is one which 
must be decided with reference to tl e facts of each case It is 
perfectly true as pointed out by Saj. sarin Naik, J that the tender 
of a patta is not essential to a landlord to recover rent and that 
tho parties may dispense with it It may be nglit to go farther 
and say that o ryot may, if he choose, not insist on tho tender of 
a proper pitta before lie pays rent for any particular year and 
that this will not affect bis right to require a proper patta 
in any pubsequent year and resisting a suit for rent on tbo 
ground that a proper patti has not been tendered It may be 
open therefore to a defendant to raise no plea at all about tho 
correctness of a patta in a suit instituted for the rent of a parti 
cular ye ir , this may not estop him from resisting a subsequent 
BUifc for rent for another year on the ground that the patta 


(1) CIS'S) 1LR 8 Mad 219 (P C ) (2) (1873) I L U 3 CWc , 145 (FB) 
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alleged to "be tendered is not correct This may possibly apply batyik 
even in cases where the plaintiff alleged in the eailier suit that Kudo 

he tendered a patta. containing proper terms But the effect of Soar* 

a decision depends in large measure on the actual contest be- KA ,ATA WA 

tween the parties A party may not be bound tn raise a parti- 
colar plea, bat if he does raise a plea which would be an effective 
answer to the suit then the same plea cannot be raised again in * 
a later suit between him and his opponent It may be that the 
actual decree alone in the previous suit with respect to its subject 
matter would not lead to an im| heat ion of the decision of a par- 
ticular matter bat if the matter is put in contest and the result 
of the contest would be that the judgment in the case must 
depend on the decision of fcho matter then it is clear to my mind 
that the decision would constitute it res judicata in a subsequent 
suit and it is absolutely immaterial whether tho decision be 
express or implied Of course it is open to the parties to show 
that the contest on any matter was subsequently waived or that 
the Court refused to decide the matter, but if neither of these 
events took place a decision by the Court on the matter most 
necess inly be implied if it was not expressly decided In tho 
case before as wo have a decree for rent It is said this did not 
necessarily require a decision as to the terms of the patta or tho 
extent of the land for which the rent was decreed Is this 
correct when the terms of the patta or the specification of the 
extent of the land were impugned ? Wbon these questions were 
raised by the defendant could the Court pass a judgment for rent 
in the plaintiff a favour without determining them ? The learned 
Judgo seems to proceed on the footing that the question what is 
necessary to be decided in a suit is to bo settled without reference 
to the pleas raised by the defendant \\ ith all deference this 
seems to be an altogether indefensible position 

Iu Pal aluan Singh V Maharaja Muheahur Btiksh Btngh 
-Bafcadot>r(l), a suit was instituted in the Shahabad Court for 
recovering certain land as an accretion to the estate of the 
plaintiff in that suit in the District of Shahabad The defendant 
in tho suit claimed tho land as an accretion to his own estate 
in the District of Ghazipur The Courts decided that the land 
was an accretion to the plaintiff’s estato in Shahabad and 

(1) (1S7S) 12 Ben LB SOI (PO) 
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TUrru not to tTio defendant’s ostnto in Glmzipnr The defendnnt sub- 
Na „ IDT3 sequently instituted a suit in tho Ghazipur Court for the land to 
Bury*- ^biob the subject of tho former suit was found to bean nccro- 

tion Tho Privy Council bold that tho bolding in tbo earlier 

Am**? amt necessarily decided tlint tbo land claimed by tbo plaintiff in 
the latter suit was in tbo District of Slmliabad and that the 
Court of Gbazipnr bad no jurisdiction It w ill bo noted that tho 
proportj in tbo two suits was different Any plea ns to tbo 
district in which tbo propo~tj m tbo later suit was situated was 
not a necessary one, tbo immediate question in tbo earhor suit 
being merely whether tbo land was an accretion to the property 
of tbo plaintiff or of tbo defendant in the suit , but tho parties 
wont to trial on tbo question whether the land was an accretion 
to tbo plaintiff’s estato in Shahnbad or the defendant’s estate m 
Ghazipur and tbo lgsuo winch nrosoon their contest was regarded 
as determining tbo question in which district the property in 
dispute m tbo later suit was situate Their Lordships observed 
** Now, no doubt it might bo possiblo to suppose cases in which 
the docision as to tho accrotion might not necessarily be a decision 
that tbo land to which it was accreted was within the local 
jurisdiction of the Court which had dealt with it But all theso 
questions must be tried with rospect to the subject matter in the 
particular suit, ntid it seems to their Lordships impossible, in 
construing the section with reference to what was in iesub in the 
former suit, to come to any other conclusion than that the deci- 
sion did, by necessary implication, 6tid that the green, land was 
within tho settled estate of the Maharaja in Shahnbad Hecamo 
as plaintiff into Court, he claimed the whole of the land as an 
accretion to his settled estate in Sbalinbad From the map and 
the evidence, it is obvions that, if an accretion to bis land, it 
could be an accretion to nothing but the green land The 
accretion was found to be an accretion to his land in the settled 
estate of Shahabad, and that proposition necessarily implied that 
tho green land was a part of the settled estate of Shahabad 
In Soorjomonee Dayee v Sttddanund Mohapatler{ 1) the Privy 
Council held that if tho right to certain property is contested 
on a ground equally applicable to that and other property, 
then the decision of the matter will be res judicata not only 
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with regard to that property but with regard to all other Bayyan 
property embraced by the ground on which tho contest i3 v 
based, and that the pleading* most bo referred to to decide what 

matter was contested between the parties Then Lordships 

observe "In their Lordships’ opinion, the effect of tho pleading Ayyab j 
is that the plaintiff sought, inter altd, to set asido tho will 
on the ground that tho testator had not the power to make 
any of the devises of reality that it contained, inasmuch as 
he could not devise ancestral real property, and all his real prop* 
erty was in point of law ancestral consisting of such as he had 
inherited from his father, and buch as he had bought out of tho 
income of it If both parties invoked the opinion of the 

court upon this question if it was raided by the pleadings 
and argued, their Lordships aie unablo to come to tho 
conclusion that, merely because an issue was not framed which 
strictly construed, embraced the whole of it, therefore tho 
judgment upon it was ultra vt res To so hold would appear 
scarcely consistent with Mussimat Jtlilna v Syud ru l Eub(l), 
wherein it was held that in a case whore thero had been 
no issues at all, but where nevertheless it plainly appeared what 
the qnestioa was which was raised by the parties m their plead- 
ings, and was actually submitted by thorn to the court, tho 
judgment upon it was valid ’ This was a decision under Act 
VIII of 18 o 9 which did not expressly lay down the rule of res 
judicata with regard to an issuo in a suit In Tirbhuican 
Bahadur Singh r Rameshar Bakhsh Smgh[2) it was laid down 
by the Privy Council that the conduct of the parties must he 
considered in deciding whother an issue was material for the 
decision in the earlier suit In Aghore Nath Mulerjee i Sniiah 
Kamw * Deh(B) Mookeejee and Tednon, JJ hold that if a person 
who has no present interest in tho boquests contained in a will is 
made a party to a suit which asked for the construction of the will 
and the determination of all rights created by it and ho takes an 
active part in the contest relating to the construo ion, tho decision 
of the court on tho construction would be res j udteat a ag unst 
Inm It is true that it is not alu ays easy to decide what was 
directly and substantially in issue m a former suit Issues aro 

(1) (!8“0) 13 MI A, 5“* H t lw,G ) I- 1 * 1 *- -8 All '2' (P C ) 
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often framed by courts not only on points which ore essential 
for tho determination of tlio actual matter m controversy betweon 
the parties but also on subsidiary questions having more or loss 
bearing on the essential points A decision on such subsidiary 
questions noed not nocossarily mahu the matter raisod by them 
res judicata in a sabsoqnont suit where they becamo material for 
tho docision of tho matter then brought under contost Again, 
a decision on one of two questions may bo enough to determine 
a contest but both tho questions might bo adjudicated on and 
made tho basis of tho judgment In snch a ca«o the matter 
raised in both tho questions would bo res judicata although if 
the judgment had been based on ono of them alone tho other 
would not be res judicata Again, Buppose a suit is instituted 
for tho recovery of certain properties the defendant might merely 
deny tho plaintiff s title to those properties and the issnes might 
relate only to tho particular properties claimed In suoh a case 
a pronouncement on points involving both the properties under 
litigation and other propeities might not lead to estoppel by res 
judicata But supposo tho defendant rests his defenoe on a 
ground which admittedly covers both the properties claimed by 
the plaintiff in the suit and other properties as for instance by 
claiming them all under a will and the issue as to the will is 
decided against him , then in that case if the plaintiff subse 
quently claims other properties under the will, tho question as 
to tho will would obviously be res judicata Suppose again a 
plaintiff claims on the basis of hia right nuder a will some of the 
properties comprised in it and the defendant contests tho gonutne* 
ness of the will The decision of tho court that the will is or is 
not genuino will ceitamly bind both the plaintiff and the defend- 
ant W any litigation between the parties with reference to other 
properties m the will In a snit for rent for a particular year it 
may often not be easy to determine whether any particular 
question raised relates only to the claim made for the year or is 
one which would affect the right to rent for other years also 
The court has in each case to decide whether the issue covers 
the plaintiff’s right to rent except for the year for which it is 
claimed In Vythihnga Mudalxar v Eamachendra lSfatker(l), 
cited by Dr Swatmnatban for the respondent the question raised 
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in the earlier suit for rent was whether the defendant was in Battan 
possession of all the lands for which rent was claimed This Naido 
court held that any finding on the ques 4 ion would not be res Scxya- 

judicala in a suit for rent for a subsequent year as the laud of ™ 

which the defendant was in possession might not have been the 
same in both tho years Scbramania Attar, J whose judgment 
was concarred in by Savkakan Naie, J observed however that a 
decision on a point which would affect tho right to rent for both 
the years could not be disputed in the latei suit Ho observed 
“ no doubt had the decision iji the previous suit been to the effect 
that certain specific parcels constituted part of the mam, tho 
choultry m the present suit could not, it it admitted the posses- 
sion during tho petiod in question here of those parcels seek 
*o make out that tho parcels were not mam ” Nil ATadhuh 
Sarlar v. Brojo Nath f>mgha{l) is probably supportable on 
similar grounds, although Borne of tho obsei rations in tho 
judgment seem to be open to exception In a very recent caso 
Kali Kumar \ Bidhu Bhusan( 2), MooKerJEE and Teunon, JJ 
held that an issue raised on tho disputed point in a suit for rent 
and decided by a court would oporato as res judicata in a 
subsequent suit for rent Mookerjeb, J considers the point as 
settled beyond all conti overay and refers to Ekabbai bheilh v 
Haro Bcaah(3) and Eara Chandra Bairagi v Bepm Behan Das(4) 
in support of his statement The same new was taken by 
anothoi bench of tho Calcutta High Court m Maharam Beni 
Pcrsha l v, Raj Kumar(b) Sometimes in a suit for rent by a 
landlord against hu tenant, a third party intervenes and claims 
the land ns his own and it becomes dillicult to decide whether 
a decision in the suit as to tho plaintiffs right to lent would 
be res judicata in a subsequent suit recardmg the title between 
tho plaintiff in the previous suit and the mtervonor The 
questions material for deciding a right t > rent as against a 
particul ir tenant lie or course voiy diffennt from the consider- 
ation tint will nri in a suit fur title between in a! landlords. 

If tho suit whs in fit,* expusd} 01 lmphedlj allowed ti bo 
expanded in diameter and was regmled also as one for tho 
declaration of tho landlord’6 title as ag nnst tho mtervenor 

(1)0611)1 Lit 21 Colo 230 (“) (101 ) 16 C LJ 6a 

(3) (1011) 13 C I J , 1 (4) (mil) 13 C LJ 38 

(6) (1R12) 16 C LJ, 12*. 
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and ft docision as to title was arrivod at, the finding might 
bo res judicata in any subsequent proceedings between the 
two n\ nl landlords But a more decree for rent against a tenant 
need not amount to any decision in a contest about title This 
was the ground on wluoli the docision of the Privy Council in 
Bun Bahartw Singh v Lucho Kocr(l) proceeded, though 
cstoppol by res ju Ucala was avoided in that case on tho ground 
also of tho absence of concurrent junsdiction in tho court that 
docidcd the rrovious suit. In the present case tho question 
raised in tho previous suit, Original Suit No 430 of 10(JG was 
whotlier tho patta tendered was propor Tho terms in question 
did not reiato to any incidents special for tho year fasli 1314 
hut to tho relationship botwcon the plaintiff and the defendants 
generally ns tho owners of molwarnm and thekudivaram interest 
in tho 1 ind respectively Section 4 of tho Rent Recovery Act 
VIII of I8G5 roqutred that tho rent payablo and all other material 
mcidonts of tho tonancy should be stated in tho patta to bo 
tendered to tho tennnt and according to section 7 of the Act no 
suit was maintainable unless the landlord had previously tenderod 
to tho tenant such a patta as ho was bound to accept Tho 
defendants woro not bound to accept a patta which was incorrect 
m an) particular If tho oxtent was wrongly stated or tho rent 
was stated to be payablo in kind while any portion of it was not, 
they could rofuso to accept die patta Tho plea raised by them 
in substance was that thoro woro defects m the patta which 
entitled them not to accept it and that tho suit Bhonld therefore 
be dismissed Tho quostion therefore was whether there were 
any such defects in tho patta The trial would of course proceed 
■ow the defects whvih the defendants insisted on With regard 
to the, issue whether the patta was proper or not the defendants 
were bound to raise all objections that they could to the contents 
of tho patta and if they failed to do bo they must be taken to 
have laised them and all points that they could have raised must 
be taken to have been impliedly decided against them Suppose 
the defence in this case waB that the plaintiff was not the holder 
at all of the plaint lands Suppose that, though the defendants 
raised that defence m the previous suit, the matter was not 
explicitly decided oi suppose they did not raise the defence at 
all tho question being one which related not merely to the 
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rent for the particular year, 1317, but to tho plaintiff’s right to batyav 
claim rent for any year the matter must be regarded os res judicata. Naidu 

It h is been established by the cases in tins court that a decision Sdrta. 
with regard to the proper terms of n patta to be tendered by a WABAT * S1 
landholder to his right for anyone year is res judicata with 
regard to subsequent years, unless the terms related specially to 
the particular year or there was a change in the terms of the 
tenancy, Srce Venkatachalapati v Krishna^ 1) and Sellappa 
Chetlyar v. Yelayutha Teton (2). In the latter case the tenant 
did not object in the earlier suit to some of the stipulations in 
the patta It was held by Benson and Walus, JJ , that estoppol 
by res judicata was nevertheless applicable to the case, 

Sanxaran Naik, J distinguishes it from the present case on 
the ground that on both the suits were to cniorco acceptance 
of pattas and not for rent and that the decision that tho 
patta is proper would necessarily involve a finding that the 
lands referred to m the patta belong to the plaintiff. But tho 
question raised related to some of the terms of tho patta only 
and not to the ownership of the land The trial of the ques- 
tion as to the ownership of the land in tho later suit would 
not affect the decree in the earlier suit — the causo of action 
was different. The objections taken in the later smt were not 
expressly decided in the earlier smt According to tho tests 
adopted by the learned Judge Sellappa Chcttyar v Yelayutha 
2hion(2), must be regarded as 'wrongly decided I am of 
opinion that the principle of that decision is clearly applicable 
to the present case In both, the question raised bore on tho 
relationship of tho parties, not for the particular year m ques- 
tion m tho earlier smt but subsisting between them during 
future years also. The defendant raised questions relating to 
the permanent relationship between the parties He was entitled 
to raise them and his pleas, if successful, would be an effective 
answer to tho plaintiff s suit These are the tests for deciding 
whether the rule of res judicata is applicable Seo bahsa 
Gramam v Yenhatarama Iti 7/<(3) Assuming therefore that tho 
specific objections to the pitta raised in tins smt were not 
expressly decided in tho provious suit, that point is immaterial 
It is by no means clear however that one at least of tho points 
was not decided Tho finding was that the terms of the patta 

fl) (18°0) 1 LR IS Mad 2S7 (S) (1“0;) I L.B., 30 Mad., <*8. 

(3) (1«07) I L B SO Mad 610 
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tf did not contain any objectionablo matter” The question as 
to the extent was cortainly raised in the previous suit There is 
nothing to show that tho court did not decide everything that 
was comprised in tho written statement of tho defendants. Tho 
question as to whether tho rent was not payable in kind for a 
portion of the lands was not raised in the wntten statement. 
Whether evidence was led with rogard to it, it is impossible to 
say, but tho court was ontitlod to try the issue ns to tho correct- 
ness of the patta on the pleadings in the case ; and if any matter 
of attack with reference to tho patta was not raised by tho 
defendant he must bo tahon to havo raised it, for any successful 
attack of tho terms would be a complcto defence to tho suit for 
rent. I am of opinion therefore that the issue on the question of 
res judicata must bo decided in tho plaintiff’s favour. I cannot 
agree with tho respondent's contention that ns the suit for rent 
rolaked only to the year 1314, tho defondant who resistod tho 
suit on tho ground that tho terms of the tenancy were not 
properly embodied in tho patta tendered by tho plaintiff was 
entitled to keep back any objections on the ground that it would 
be profitable to him to do so with respect to that particular} ear. 
As tho appellate court has not disposed of all tho questions in tho 
case, the case cannot be finally disposed of here. Tho decree 
of this court in Bayya Naidu v. Paradesi Naidu ( 1) and tho 
decree of the lower appellate Court must be reversed and the 
appeal remanded for fresh disposal according to law. All costs 
in this court must abide the result 

Sadasiva Ayyak, J — The question for decision in this 
appeal is whether the defendants who are tenants ander plaintiff 
(a landholder) ate barred by res judicata owing to the decision 
in a previous suit brought by the plaintiff against them to recover 
rent for two previous fashs (1314 and 1315) from setting np the 
contention that the patta tendered for the plaint fash (1316) 
contained improper terms as to the extent of the lands m defend- 
ants* holding and as to defendants’ liability to pay waram rent 
for a portion'of their holding and that hence they (tho defend- 
ants) are not liable for tbo rent of fasli 1316, the present suit 
having been brought to recover such lent. 

The former suit brought for the rent of fashs 1314 and 1315 
is Original Suit No 430 of 1906. The pattas tendered for those 
fashs contained practically the same entries as ai e found in the 
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disputed patta for fasli 1316 The defendants contended BlTyAK 
then (see Exhibit C), among other defences, that (a) “ the Na,d ^ 

pattas alleged to have been tendered are not proper” and Sort* 

(fc) “the extent of defendants * jeroyati land has been very NiBAYAI>A 
much overstated by plaintiff ” Sadamva 

In the present suit also, they pat forward the same defences, 
though they gave more details, viz , (ol) that 3 ac es are 
“cash rent paying lands” and (ol) that the extent of lands liable 
to pay rent is 5 acres plus 3 acres (and not about 14 acres entered 
in the patta) 

In that former suit, the very first i&sue raised the question 
“ whether the pattas tendered are propei and tho finding of the 
court was as follows — 

“The terms of the pattas Exhibits E and F do not contain 
any objectionable matter I accordingly find the first issue in the 
affirmative ” According to section 4 of the Rent Recovery Act 
VIII of 1865, “ tbo patta shall contain the local des- 

cription and extent of the land , the amount and natun of the 
rent according as the same is payable in money oi in Kin l or by a 
share of the produce, etc ” Thus, when tho court in the 
former suit found no objectionable matter in the pattas for faslis 
1814 and 1315 and when it found the first issue in that ca«e (m 
whether the pattas tendered were propei in the affirmatu o, it 
clearly found (o2) that the nature of the rent payble for the entire 
lands is waram share of the prt duce as ontered in the pattas, 
and (&2) that tho extent of the laudB liable to pay rent is 14 
acres as found in the pattas 

The court undoubtedly overruled defendants contention that 
the extent was not 14 acres and that the pattas wero also other- 
wise improper It is not clear whether defendants at the trial 
of that suit prominently put forward the contention that 3 acres 
of tbo lands were liable to pay only cash rent and not warnm 
produce but it cannot, m my opinion be denied that when tboy 
attached the pattas as cont lining improper torms, they were 
bound to put forward nil the grounds on which tliov attached 
the pittas ns nnpioptr and could notie illowed to put forward 
some grounds of attach alone for ono fnsli and other grounds 
for other fashs As has been decided in Vyihxlmga Vu faliar* 
v. Romorlien fra IVaicIer(l), Sellnppa Chettyar v Veiayutha 


(1) (UOI) 1* M L J 37a 
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<{ did not contain any objectionable matter ” The question as 
to tbo extent was certainly raised in the previous suit There is 
nothing to show that tho court did not deetdo everything that 
was comprised m the written statement of tho defendants. Tho 
question as to whether tho ront was not payable in kind for a 
portion of the lands was not raised in the written statement 
Whether ovidcnco was led with regard to it, it is impossible to 
say, but tho coart was ontitlcd to try tho jssuo os to tho correct- 
ness of the patta on tho pleadings in tho caBo , and if nny matter 
of attack with reference to tho patta was not raised by tho 
defendant ho must bo taken to havo raised it for any successful 
attaoh of tho terms would be a complete defence to the suit for 
rent I am of opini n tlierofore that tho issuo on tho question of 
res judicata mast bo decided in tho plaintiff's favour. I cannot 
agroo with tho respondent’s contention that as tho suit for rent 
-elated only to the year 1814 tbo defondant who resisted tho 
suit on tbo ground that tho tonus of the tenancy were not 
proporly embodied in tho patta tendered by tbo plaintiff was 
entitled to keep back any objections on the ground that it would 
be profitable to him to do so with respect to that particular} ear 
As the appellate court has not disj osed of all tho questions m tho 
case, tho case cannot be finally disposed of here The decroo 
of this court in Bayya Naidu \ Parades i Katdu( 1) and tho 
decree of the lower appellate Court must be reversed and the 
appeal remanded for fresh disposal according to law All costs 
in this court must abide the result 

Sadasiva Ayyar, J —The question for decision in this 
appeal is whether the defendants who are tenants under plaintiff 
(a landholder) aio barred by res judicata owing to the decision 
in a previous suit brought by the plaintiff against them to recover 
rent for two previous fasbs (1814 and 1315) from settingup tho 
contention that the patta tendered for the plaint fasli (1316) 
contained improper terms as to the extent of tho lands in defend 
ants' holding and as to defendants’ liability to pay waram rent 
for a portion’of their holding and that hence they (the defend- 
ants) are not liable for tho rent of faBli 1316, the present suit 
havmg been brought to recover such i ent 

The former suit brought for the rent of fashs 1314 and 1315 
is Original bmt No 430 of 1006 The pattas tendered for those 
faslis contained practically the same entries as a-e found in tho 
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disputed patta for fasli 1316 The defendants contended bayyan 
then (gee Exhibit 0), among other ilefencos, that (a) “ tho N * ,DD 
pattas alleged to have been tendered aro not proper ” and Sdrya- 

, , , , , 1 .1.1 .NARAYANA 

(o) “the extent of defendants jeroyati land has been verj 

much overstated bj plaintiff ” Aytar!Y 

In the present suit also, they put forward the came defences, 
though they gave more details, viz , (al) that 3 acres are 
“cash rent paying lands” and (ol) that the extent of lands liable 
to pay rent is 5 acres plus 3 acres (and not about 14 acres entered 
in the patta). 

In that former suit, the verj first issue raised the question 
“ whether the pattas tendered are propei aiid tho finding of the 
court was as follows — 

“The terms of the pattas E\hibits E and F do not contain 
any objectionable matter I accordingly find tho first issue in the 
affirmative ” According to section 4 of the Rent Recovery Act * 

VIII of 1865, “ the patta shall contain the local des- 

cription and extent of the land , the amount and nature of the 
rent according a* the same is payable in money oi in kind or by a 
share of the produce, etc” lhu«, when the court m the 
former suit found no objectionable matter in the pattas for faslis 
1314 and 1315 and when it found the first issue in that ca c e {viz 
whether the patta3 tendered were propei m the affirmative, it 
clearly found (a2) that the nature of tho rent payble for the entire 
lands is waram share of the produce as entered in the pattas, 
and (62) that the extent of the lands liable to pay rent is 14 
acres as found m the pattas 

The court undoubtedly overruled defendants contention that 
the extent was not 14 acres and that the pattas were also other- 
wise improper It is not clear whether defendants at the trial 
of that suit prominently put forward the contention that 3 acres 
of tho lands were liable to pay only cash rent and not waram 
produce but it cannot, m my opinion, be denied that when they 
attacked the pattas as containing improper terms, they were 
hound to put forwaid all tl e grounds on which they attacked 
the pittas as impioper and could not be allowed to put forward 
some grounds of attack alone for one fash and other grounds 
foi other faslis As has been decided in Yythilinga ATudahai* 
v Eamaehendra AoicAer(l), Sellappa Chettyar v Yeiayutha 
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Tetan(l), and Natesa Gramam v. Fenkafarama Eeddi( 2), a 
decision as to tho standing terms of a patta between a landlord 
and a tenant for one fash is rcsjudtcala in respect of such terms 
for all subsequent fnslis, though of course, the tenant might 
provo in a subsequent fash that by the act of God or anything 
which has subsequently happened (i e , by proper relinquishment 
of a poitton of his holding, etc ) and winch gives him a legal 
right to hare the terms modified, the conditions and terms of tho 
tenancy have been altered 

The pattas forfashs 13! land 1315 having been oxprossly 
found to be ptopor pattas (that is, to contain the proper extent 
of land in defendants’ holding and proper latcs and hinds of 
rent) in the former suit, tho defendants are, m ray opinion, 
clearly barred by res judicata from contending that a similar 
patta tendered for plaint fash (1*U0) was not a pioper patta 
Tho learned Judge whose judgment is under appeal before this 
Tull Bench held (if I understand rightly his observations m 
pages 5 to 8 of his judgment) (a) that the question as to tho 
extent of the lands to bo entered in the annual patta and the 
kind of rent leviable on 3 acres of the holdtng was not “ directly 
and substantially in issue ” in tho former suit bee luse a decision 
on tho above question was “not essential for the decree 
that was passed m Original Suit No 430 of 1906 ” and was 
“ not essential for the relief finally granted in the former” 
case as “ a decree for rent does not necessarily involve ” or “ re- 
quired a decision as to the terms of tho patta or tho oxtent 
of the land for which the rent has to be paid,” (6) that assuming 
that a decision on that question was essential in the former 
suit, and assuming therefore that “ the question must be deemed 
to have been directly and substantially in issue under explana- 
tion IV to section II of the Oml Procedure Code, even though 
the parties did not raise that question as they were bound to 
raise it,” it did not follow thai/ the question most be deemed to 
have been “ as a matter of fact ” " heard and decided/’ 
(c) that in the former suit, the question m the present suit 
was not “ heard and decided ” expressly and “ we are not bound 
to imply * that it was so decided) (d) that the "causes of action ” 
•and the "subject matters” of the two amts are different. 


(1) (1907) LL a , SO Mad , 493 
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(e) that it “ is not enough ” that a determination m the present 
suit (about the extent of lands and rate of rent) “ would 
be inconsistent with the decision in the previous case that the 
patta then tendered was proper ” to prevent such determination 
m the present suit by the bar of res judicata, and, (/) that on nil 
the above grounds, the question in the present suit whether 
* the patta for fash 1316 is a proper one is not concluded by 
the decision in the former suit. 

A decree for rent between an ordinary landlord and an 
ordinary tenant may not necessarily involve a decision as to the 
terms of the lease or as to the extent of land comprised in tho 
lease. But a decision under the Rent Recovery Act VIII of 
1865 where the landlord Bued for rent on the allegation that tho 
standing terms of the tenancy were contained in the patta ten- 
dered by him mentioning particular terms and tho particular 
extent of the holding does, m my opinion, involve and require a 
decision as to whether the terms of tho lease are proper and tho 
extent of land covered by the holding is as alleged m the patta 
tendered by the landlord and hence the reason (a) given by tho 
learned Judge seems to me to fail. Nil Madhub S arbor v. 
Brojo Nath 8ingha[ 1) quoted by the learned Judge is thereforo 
nob .applicable and the earlier case— Gobtnd Chunder Koondoo v. 
Taruck Chunder Rose (2) and Venkatachalapathi Knshna[o), 
Natesa Gramam v Venhatarama Reddi{4), Pittapur Raja v Buehi 
Sitayyafi), and Sellappa Chettyar v Velayutha 2Vra»(G) also 
quoted by tho learned Judge and- referred to by him with 
approval, Beem to me to clearly govern this case 

I shall next deal with the argument that even though the 
question was directly and substantially in issue because tho deci- 
sion involved the finding on that issue, it must also have been 
heard and decifledbeloro it can be deemed res judicata There 
are no doubt observations in Kailash Mondul v Baroda Sundan 
Das i (7], Woomcsh Chandra Maitia v. Barada Das Hcntra[&) 
and Ifajftt Ira Nath Otiose v Zaraujim Dasi (91to tho abo\ e effect 
but ns pointed out b) Subfamama Ayiai J in Arunachalam Chitty 
\, Meijyappa thetty (10) if a court is bound by explanation II 
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\ v to section 13 of the old Oivil Procedure Code (cor respon ding* to 
N*5 * dc explanation IV to section II of the now Code), to adopt and act 
gpfrBYA- upon the fiction that a matter which might and ought to have 

f * been made a ground of defence or attack m the former suit 

’ AYYAa ir j should be deemed to have been a matter directly and substan- 
tially in issue in such suit, that samo explanation necessarily 
imposes the duty of acting upon the further fiction that - 
that matter was nUo heard and decidod und adjudicated upon 
in the former suit (Explanation II to section 13) would be 
meaningless as pointed out by tbo Allahabad High Court in 
Sn Gopal v Ptrthi Singh(l) if it were necessary in cases 
which were covorcd by it that the matter should haiebeen, as 
_ a matter of fact, lioaidund fiually decided in tho previous 
suit Sn Gopal v Ptrthi Singh(l) follows tho Privy Council 
cases in ilohabir Pershad Singh v. Macnaghten (2) and Kamesvar 
Pershad v. Rajkuuiari Rattan Roer( 3) and tlio interpretation 
of section 13 by tho Allahabad Hurli Court m that case was 
approved and adopted by tho Pnvy Council when the case went 
on appeal before then Lordships in Sn Gopal v. Puthi Singh(l). 
Kailash Mondul v. Rarotla Sundan Dasi(4), JVoomcsh Chandra 
Maiira v. Baroda Das Maitra(5) and Raj end) a Nath Ghose\. 
Tarangim Dasi(G ) being opposed to tho above decision of their 
Lordships of tho Privy Council can, no longer, be consideied 
good law. In fact, the Calcutta High Court itself in Jamadar 
Singh v. Serazuddin Ahamad Chaudhuu'(7) has virtually 
dissented from Kailash Mondul v. Baroda Sundari Dasi(4) and 
Woomesh Chandra Maitta v. Baiada Das Maitialp). One of the 
learned Judges says “It is very difficult to see how a matter, 
which ex hypolhesi was not before tho former Court, could possibly 
have been heard a id finally decided by it, and it seems to me 
that, if this were nocessary, the whole of explanation II (to section 
13) would be rendered meaningless” Their Lordships also 
decided in that case that the decision m On Gopal v. Pirthi 
Singh(l) is good law and that it is not necessary that the subject- 
matter of the two suits must be the same before explanation II 

(1) (1898) I L It, 20 All , 110 at p 113 (3) (1893) 1 1/ li , 20 Calo , 70 (P 0 ) 

(2) (1889) I L It , 16 Calo , C83 (P C ) ,41 (1837) J L It , 24 Calo , 711. 

(s) (1901) i L R , 28 Calo , 17 

(6) (1903) IC„ L J 2i8 

(7) (1908) I L U , 33 Calo 979, at p 0S7 
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to section 1*5 can be applied I might however state that this Naidu 
question (b) does not really anse in this case because I am unable bJbta. 
to agree with the learned Judge whose judgment is under appeal NAB1TANA 
that the present question was not as a matter of fact heard and Sadasiva 
decided in the former suit In the statement of facts m tho j 

beginning of this judgment, 1 belies el liave shown that the 
question was really heard and decided as the defendant raised 
the plea as to the impropriety of the patta in the former suit and 
his plea was expressly overruled See Soorjomonce Dayee v 
Suddanund Mohapatter(l ) which decides that pleadings most 
be looked into to understand what was m issue and what was 
decided in the foimer suit Tho fact that tne cause of action 
and tho Bubject-matters of tho two suits aie different is immaterial 
because the only question is whether the decision in the former 
suit on certain issues of fact is ref judicata in the present suit and 
it is not necessary under section 11 that the causes of action and 
the subject-matters of the two suits should be the same for a 
decision on issues of fact to constitute res judicata in a subse- 
quent suit Lastly, I am unable to hold that the decisi >n as to 
the terms of the patta in the former suit was on a more collateral 
question in the former suit ‘section J1 dots not use the word 
"collateral” but uses the woids " directly and subst mtially m 
issue” The Privy Council case Jfmr Raqho Barhal \ Sh o 
Babsh Singh(2\, was decided mainly on tho ground that the 
court which tried the first suit was not competent to try tho 
second suit ind hence that the decision of an issue in the first 
suit was not res judt ata in the seconl suit There is an 
expression at pagi 445 of the judgment that the issue decided in 
the former suit was merely a “ collateral ” issue though I he facts 
Bhow that it was a direct and subst ictnl issue In the Duel ess 
of Kingston’s ease(l) it would soem to have been held that where 
the court which decided the first suit was not c< mpeteut to 
decide the second suit the question of fict decided b\ the 
former court though material for the decision must l c deemed 
to havo been * collator il* to the subject-matter of tho first suit 
It was with reference to that uso of the word “ collateral ” that » 
the Privy Council held that the court which decided the first 
suit, dealt with that issue only ns a collateral i sae If the Privy 
Council by their obiter dictum intended to state th it the qne-tion 

(1) (1873) IS Ben 1 K , SO* (PC) (2) (1$S3) I L It, a C«l c „ 439 
(3) (1776) 2 8m L.C, 731 
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to section 13 of tho old Civil Procedure Codo (corresponding to 
N*y^ 0 explanation IV to section 11 of the now Cole), to adopt and act 
8c fr ryi upon the fiction that a matter which might and ought to have 

been made a ground of dofenco or attach in the former suit 

Aytak 1 * * IV J B ^ oa ^ he deemed to ha\ o been a matter directly and substan 
tially in issue in such suit, that same explanation necessarily 
imposes the duty of acting upon tho further fiction that - 
that matter was also heard and decided and adjudicated upon 
in the former suit (Explanation II to section 13) woald be 
meaningless as pointed out by tho Allahabad High Court in 
Sn Gopal \ Pirthi Stngh(l) if it were necessary in cases 
which wore colored bj it that tho matter should hat o been, as 
a matter of fact, beard and finally decided in tho previous 
suit Sn Gopal v Pirlht Singh(l) follows tho Privy Council 
cases m JloAa&tr Pershad Singh \ Macnaghtcn{2) and Kameswar 
Pcrsha l v Rajkm an Ruttan /(oer(3) nnd the interpretation 
of section 13 by tho Allaliab id Hull Court m that case was 
approved nnd adopted by the Privy Council when the case went 
on appeal before then Lordships in Sn Goj al \ Pirthi Sinp7i(l) 
Katlash JUondul \ Barola Snndari Dasi(4} ) II oomesh Chandra 
Maxtra v Baroda Dos Maitra(*)) and Rajendra hath Ghose v 
Tarangini Dasi[G) being opposed to tho above decision of their 
Lordships of tho Privy Lounoil can, no longer, be conBideied 
good law In fact, tho Calcutta High Court itself in Jamadar 
Singh v Serazuddm Ahamad Chaudhvn(7) has virtually 
dissented from Kailash Mon Ivl v. Baro la Snndari Dasi(4) and 
Woomesh Glandia Maitiu v Baiada Das Maitia( 5) One of the 
learned Judges says “It is very difficult to see how a matter, 
which ex hypothesi was not before the former Couit, could possiblv 
ha\o been heard a id finally decided by it , and it seems to me 
that, if this were necessity, the whole of explanation II (to section 
13) would be rendered meaningless” Their Lordships also 
decided in that case that the decision in on Gopal v Pirthi 
Stngh(l) is good 1 iw and that it is not uece^sarj that the subject 
matter of the two suits must be the same before explanation II 

(1) (1898) ILR 20 All 110 al p 113 (3) (1B93) 1 1 II 20 Colo 79 (PC) 

(2) (1889) ILK 10 Calc C8_ (V C ) 141 0897) ILK 24 Calc 711 

( ) (1901) x L R , 23 Calo 17 

(6) Cl 0 ) 1C, LJ 248 

v 7) (1908) I L It 3o Calo 9‘9 at p 937 
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to section 13 can be applied I might however state that this 
question (b) does not really arise in this case bee mse 1 am unable 
to agree with the learned Judge whose judgment is under appeal 
that tbe present question was not as a matter of fact heard and 
decided in the formal suit In the statement of facts in the 
beginning of this judgment 1 believe I have shown that the 
question was really heard and decided as the defendant raised 
the plea as to the impropriety of the patta in the former suit and 
his plea was expressly overruled See Soorjomouec D ay*e v 
Suddanund Mohapatter[ 1) which decides that pleadings must 
be looked into to understand what was in issue and what wns 
decided in the foimer suit The fact that tne cause of action 
and the subject matters of the two suits ai e different is immaterial 
because tbe only question is whether the decision in the former 
suit on certain issues of fact is resju hcata in the present suit and 
it is not necessary under section 11 that the causes of action and 
the subject-matters of tbe two suits should be the same for a 
decision on issues of fact to constitute re* judicata in a subse- 
quent suit Lastly I am unable to hold that the deciai >n as to 
the terms of the patta in the iormer suit was on a mere collateral 
question m the former suit Section J 1 docs not use the word 
“collateral’' but uses the words “ dnectly and substantially in 
issue” The Pnvj Council case Misir Raqho Bardial \ ShcO 
Baksh Smgh[2\, was decided mainly on the ground that the 
court which tried the first suit was not competent to try the 
second suit and hence that the decision of an issue in the first 
suit was not res juh ata m the second Buit There is an 
expression at pag** 445 f the judgment that the issue decided in 
the former «mt was merely a “ collateral” issue though the facts 
show that it was a direct and substantial issue In the Duchess 
of Kingston’s case( 5} would seem to have been held that where 
the court which decided the first suit was not competent to 
decide the second suit, the question of fact decided by the 
former court though material for the decision must be deemed 
to have been u collateral ’ to the subject-matter of the first suit 
It was with reference to that use of the word a collateral ” that 
the Pnvv Council held that the court which decided the first 
suit, dealt with that issue only as a collateral issue If the Privy 
Council by their obiter dictum intended to state that tbe question 

(1) (1873) IS Eeo ill, 304 (PC) (2) (1883) I L B, 9 CalcTiSS) 

(3) (1716) % 8m L 0,731 
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to section 13 of tho old Civil Procedure Codo (corresponding to 
explanation IV to section 11 of the new Co lo), to adopt and act 
upon tho fiction that a matter which might and ought to have 
been made a ground of defence or attach in the former suit 
should be deemed to have been a matter directly and substan 
tially in issue tn such suit, tl at same explanation necessarily 
imposes the duty of acting upon the further fiction that *• 
that matter was nUo 1 card and decided and adjudicated npon 
in the former suit (Explanation II to section 13) would be 
meaningless as pointed oat by tho Allahabad High Court in 
Bn Gopal v Pirthi Stngh[l) if it wore necessary m ensea 
which n ore covered by it that the matter should hav o been, ns 
a matter of fact heard and finall) decided in tho previous 
suit Sn Gopal v Pirthi Smgh{l) follows tho Privy Council 
cases in Mohalnr Pershad Singh v Macnaghten(2) and Kauiesicar 
Pershad v Rajkui art Rut tan Iiocr{Z) and the interpretation 
of section 13 by tho Allahabad Htuh Court in that case was 
approved and adopted by tho Privy Council when the case went 
on appeal before their Lordships in Sri Gojal v Pirthi Stngh( 1) 
Kailash Mond tl v Baro la Sundai i Dast{4-) Woomesh Chandra 
Alattra v Baroda Das Maitra(5) and Rajcndra hath Ghose v 
Tarangim Dasi(G) being opposed to tl e above decision of their 
Lordships of tho Privy Counoil can, no longer, be consideied 
good law In fact, the Calcutta High Court itself in Jamadar 
Smgh \ Serazuddm Ahai ad Chaudl tm(7) has virtually 
dissented from Kailash Mon lul v Baroda Sundan Da^i(4) and 
Woou esh Cl an ha A [a t a y Bara la Pas Afaitra( 5) One of tho 
learned Judges says “ It is very difficult to see how a matter, 
which, an hypathess. was. not before Uv? former Goeit, could pos&ihK 
have been heard a id finally decided by it , and it seems to me 
that, if this were necessary, tho whole of explanation II (to section 
13) would be rendered meaningless 1 2 * * 5 Their Lordships also 
decided m that case that the decision m On Goj al v Pirthi 
Smgh(l) is goon law and that it is not necessary that the subject 
matter of the two suits must be the same before explanation II 


(1) (1898) I L R 20 All 110 alp 113 (3) (1B<>3) 1 1 11 20 Calo 70 (P 0 ) 

(2) (1889) ILK 16 Calo 68 (PC) 41 (1897) ILK 24 Calo -11 

( ) (1901) x L K 23 Calo 17 

(6) (1905) IC„ LJ 248 

\7) (1908) ILK 3j Calc D'O at p 9S7 
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to fection 13 can bo applied I might however state that this 
question (l») doe9 not really arise in this case bee nisei am unable 
to agree with the learned Judge whose judgment is under appeal 
that the present question was not as a matter of fact heaid and 
decided m the former suit In the stiteinent of facts m tho 
beginning of this judgment, i beliei o I have shown that the 
question was roally heard and decided as the defondant raised 
the plea as to the impropriety of tho patta in the former suit and 
his plea was expressly overruled See Soorjomonee Dayce v 
Suddanund 2fohapatler(l) which decides that pleadings must 
be looked into to understand what was in issue and what was 
decided in the foimer suit Tho fact that tne cause of action 
and tho Bubject matters of the two suits ai e different is immaterial 
because the only question is whether the decision in the former 
suit on certain issues of fact is reiju heat a m the present suit and 
it is not necessary under seotion 11 that tho causes of action and 
the subject-matters of the two suits should be tho same for a 
decision on issues of fact to constitute ret judicata in a subse 
qnent suit Lastly I am unable to hold that the decisi n as to 
the terms of the patta m the former suit was on a more collateral 
question in the former silt Section Jl does not use the word 
“collateral” but uses the woids ‘ dnectlj and substantially m 
issue” The Privy Council case Jlfiair Raqho EarUal \ Sh o 
Baksh Smgh^, was decided mainly on the ground that the 
court which tried the first suit was not competent to try tho 
second suit and hence that the decision of an issue in the first 
suit was not ret judl uta in the sc coni suit There is an 
expression at pag 445 of tho judgment that tho issue decided in 
the former ‘•uit was merely a “collateral” is«ue tl ough Ihe facts 
show that it was a direct and subst intnl issue In the Duchess 
of Kingston’s case(i), i£ would seem to liavo been held that where 
the court which decided tho first suit was not competent to 
decide the second suit tho question of fact decided bj tl e 
former court though mateml for the decision must be detnied 
to ha vo been “ collatenr to the subject-matter of the first suit 
It was with reference to that use of the word “ collateral ” tint 
the Privy Council held that the court which decided the first 
suit, dealt with that issue only as a collateral i sue If the Privy 
Council by their obiter dictu u intended to state that th e question 

Ml (1&73) 12 J T , 30i (P C ) (“) (I8S3) I L It, 9 Calc, 439 

K (3) (1770) 2 8«LC, 731 
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was not directly and Eubstant tally m issue, in the former suit (a 
dictum lrreconcileablo with the Privy Conncil decision in 
Pahahcan Singh v Maharaja Muheshur Biiksh Singh Bahadoor(l) 
such dictum must bo held to have boon overruled by their later 
docUions already eet out including Sri Gopal v Pirthi Stngh{2) 
The latest Privy Council case Mahomed Ibrahim ffossain 
Khan v Ambika Pershad Smgh(3) soems to me to be conclusive 
on the matter, for thoir Lordships decide that section 13, 
explanation II, would bar a defendant who omits to raise a 
material issno in a former suit when ho was a party thereto even 
though that issuo wa9 not as a matter of fact heard and decided 
—in the former suit 1/asi/amanio Pillai v Thirutengadam 
Piftat(4) Booms also to mo to be conclusive on this qaestion 
of ret judicata It is, no doubt, not enough to constitute res 
judicata that a determination contra in a later suit would be 
inconsistent with the determination in the former suit, for 
there is also a further requisite that the court which decided 
the former suit should have been competent to decide the 
later suit In thi9 case, this latter requisite also is complied 
with and I am therefore clear that the findings of fact in 
the former suit are res judicata, one of those findings being 
that the defendants held tho extent of lands mentioned m the 
patta tendered to them and are bound to pay rent according to 
the terms of the said patta 

I may now refer shortly to one important question which was 
*ightly touched upon during the arguments, namely, whether, 
where the subject matter of the former litigation and tho relief 
claimed therein were the same as those claimed in the subsequent 
litigation, the plaintiff can bring two suits on what is put forward 
by him as two different causes of action *The question does not 
really arise in this case, but I wish to state that I agiee with 
Sijbeamania Ayyab, J in Arunachalam Che'ty y Meyyappa 
Chetty(b) that courts should try their best to hold that the 
causes of action in such cases are substantially the same I shall 
here quote West, J *s observations (quoted also by aScbrabiania 
Ayyab, J ) ** Under systems such as the Roman Law or tlio 

English Common. Law, in which the development of legal rights 


(1) (1872) 12 Ben LB '*91 (PC) (2) (1902) Z LE 24 All 429 (PC) 
(3) (1912) I L B , 39 Calc., 527 ( P 0 ) (4) (1908) I L R , 31 Mad , 385 

(5) (1898) I L K gi Mai, 91 at p 97 
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and duties has been pro&tly influenced by the ( 

highly artificial mode of procedaro* appropriate } 

can be foond for nearly ©U the ordinary cases ^ 

con«cions n ess of the coi umimty recognizes ns j 

exerci«o of the coercive -power of tli*> state , but, ns n 

inman rehtton* greatly t \ccals that of the ci>ncej^ r w H H in 

irhich a stem of Actions ran be framed, it happen^ 

same transact on or group of circumstances may furnish n^, ' 

for several different notion* In «ncli caw?*, differont causes 

action arise to the party injured , but ns it is felt that the same 

set of facta, which tho wind at once gnsj s ns jurally integral, 

ought not to be made tho bisis of repeated proceedings, tho 

complaining party is allowed to frame Ins complaint m various 

■ways, and the rule obtains that all the cucumstances, which exists 

when the former of two actions is brought and can bo brought 

forward in support of it, shall be brought forward then, not 

reserved fora second action arising out of tho same events The 

cau^e of iction is regarded as identical, though the form of 

action differs on tho second decision, and the test applied is 

whether the evidence to support both actions is substantially the 

same {Bitchm v Oant/>o*Zf(l) , Martin \ Kenned y(2) Under <i 

freer system of procedure, such ai that of the Equity Courts in 

England or of P o Cml Conrts in India, second suits are to be 

admitted more sparingly than wli*n the plaintiff ba« to proceed 

by sit forms of action As bo can bung fonvard his whole cage 

Unfettered by artificial restraint**, and seek all remedies that the 

Court Can justly aw »rd upon the facts pro\ed, there is uo reason 

wbv ho BVould be permitted to harass his opponent and occup> 

the We of the Courts by repeated investigations of a sit of facts 

■which ought all to have been submitted for adjudication at once. 

£lis cause of action, into whatever Protean forms it may bo 
moulded by the ingenuity of pleaders, is to be regarded as the 
same, if it rests on facts which ire integrally connected with 
those upon which ft right and infringement of the right hive 
alreadv been once assorted as a ground for the Court’s inter- 


ference " 

I am aware that BessOI. and Ba«hv.am AwA-sGir, JJ , in 
Ranrnswe-rut Atjyar \ VythtmtM Ayt/ar{Z) di«cu«s some of the 
observations m tho decision in Artmaehalam Chftly v ileyyappa 


1(2) (JteO) 2 Bo» and roll, C9, *<. ISt, TX B 1JGJ 
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THE INDIAN LAW REPORTS. [VOL xxxvil 


Nj®/ A iDO 

sMr, 

fi £ _* kVk 

f^LsIYA 
Ayi.b. J. 


i disapproval and Scbbahamia Attar, J., himself in 
was not directly *v. Mutlmlcumara Asary( 2) "aid that “ anything in 
dictum irreconcjsed ” bj him in Arunachalam Ghetty v. Meyyappa 
Pahalican Singh consistent with the \ low of the law as expounded ” 
such dictum mq* Ayyar y. Yylhtnatha Ayyar( 3), "cm no longer be 
decisions alrea»i authority/’ I am, howm or, inclined to hold, with 
The latest Jtioo to the contrary opinions, that all the observations 
Khan v. /nachalam Clielty v Meyyappa Chetty(l) as to the scope of 
on t>doctrino of res judieala are sound law and those observations 
in fftwiafitcamt Ayyar v. Yylhinatha Ayyar (3) which conflict 
with the views m Arunachalam Chetty v. Meyyappa Ghetty (l) 
seem to mo to draw rathor fine distinctions and in my humble 
judgment would lead to unnecessary and undesirable multiplicity 
of litigation. However, in so far as any principle in Aruna- 
chalam Chetty v Meyyappa Che tty (1) is directly inconsistent 
with tho later 1' ull Bench decision of tho Madras High Court m 
Thrikaikat Madathil Raman v. Thiruthiyil Krishnen Nair(4) 
[which approves of the decision in Itamawami Ayyar v. Vythi - 
natha Ayyar[Z) 3 but which does not refer to and does not 
expressly overrule Arunaehatam Chetty v. Meyappa Chetty(l), 
though it oxpressly overruled only Rangasami Pillai v. Krishna 
Pdlai(b), lam not anxious that such directly overruled principle 
should be again reconsidered As at present advised, I do not 
see anything in ThrtJcaikat Madathil Raman v. Thiruthiyil 
Krishnen Nair{ 4), irreconcilably inconsistent with any obser- 
vation in Arunachalam Chetty v. Meyyappa Ghetty [V), as two 
separate mortgages can be separately redeemed, especially it 
there is an express understanding to that effect between the 
parties and all that Thrikaikat Madathtl Raman v Thiruthiyil 
Krishnen Nair(4j decided was that the failure of a suit to redeem 
one mortgage is not a bar to a suit to rodeem another. 

I would for the reasons mentioned in paragraphs 5 and 6 of 
this opinion reverse the judgment of the lower Courts and remand 
the case to tho lower appellate Courts for a fresh disposal of the 
appeal before it, the District Mnnsif not having decided the 
questions involved m issues 4 and 5 and the lower appellate 
Conrt also not having considered all the issues The costs 
hitherto will abide the result. 


(X) (1898) I L B , 21 Mftd , 91 (2) (1904) I L B , 27 Mad , 102 

(3) (1903) I L R., 26 Mad , 760 (4) (10C6) I L.B , 29 Mad., 153 (F.B ) 

(6) (1899) I L R, 22 Mad, 259. j 



VOL, XXXVII ] 


MADRAS SERIES. 


107 


APPELLATE CRIMINAL. 

Before Mr. Justice Miller, 

JltasRi W, A BEARDSELL & Co (bt weir agent W II H 1912* 
JOHNSTORE) (Complainants) Peiitioners, Ma and 2S 

April ^ 

v 

NILGIRI ABDUL GUN NT SAHIB and another (Accused), 

Respondents * 

Criminal Proced ui» Co<f« ( Act V of 18.13), see I9S (1) (c) — Sanction to proiecwla 

--Insohency Proceedings 

Where alleged foiged documents were filed in tho Insolvency Court , 

IMA — that the sanction of tho Insolvency Court to pro«ecuts for offences 
relating to the mafcmg and using of the said documents is recessary although 
the offence of forgery was complete before tho coramemempnt of the Iqsolrencj 
Proceedings 

tV here tfce documents were produced before the Official Assignee , field — 
that the sanction of the Court an l uot of f ae Official Assigneo is necessary T1 e 
Official Assignee does not become a civil court merely because be has a wide 
discretion in deciding on claims of persons alleging themselves to be creditors of 
th« insolvent, or becanao persons aggrieved by decisions of his can appeal to tho 
Conrt from those decisions 

Petitions under sections 135 end 439 of the Code of Criminal 
Procedure (Act V of 1898), praying the High Court to revise 
tho order of Klim lldhudur S. M V Oosjiak Saiiib, Presidency 
Magistrate, Georgetown, Madras, in Calendar Case No 27000 
of 1011 

In this case a complaint was filed against the accused in tho 
Presidency Magistrate’s Court, Georgetown, Madras, charging 
the first accused with the offence of forgeiy under section 465, 

Indian Pend Code, and with forping doemvn ntx put porting to 
lie valuable sicuntiea under section lo7. Indue P* nal Cede, and 
the sec md accrued with abetment of the Mid offencts is nell 
ns under Sict'on 471 ludiin l’ennl Codo, with fraudulently mil 
dishonestly using tho forgidd icumcnts as .amiine It appeared 
from the complaint tint thi fiist nccn-nl was a partrer of 
P. M. Inninthulla Sahib A Co , and the conn 1 unant's firm had 
obtained a decrco against the accused s fit m for Rs 20, G 4— 1 1—2 


• Criminal Revision Csss ho. 752 of 1911. 

10 
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I)za!u>« ll On 2fst November 1910, upon the petition of tho comj 
* Co nut’s firm tho accused’/? firm was adjudicated insolvent. 
Annct complainant further stated that about tho date of or subseq 
Saiur* to the adjudication petition (27th October 1910), the acc 
• — bad forged a promissory-uoto bearing date 5th March 190 

favour of the second accused, ■who was tho sister's Bon of 
first accused, for Rs. 8,000 and a letter of tho Bamo date by vr 
the first accused purported to mortgage all the immov 
properties in favour of the second accused During the co 
of the insolvency proceedings, about 20th February 1911, 
second accused filed an affidavit before the Official Assigne 
Madras in which ho assorted the genuineness of the execu 
of the promissory-note and the deposit of tho title deeds on 
Otli March 1908. In August 1911, the promissory -note 
letter were produced in tho Insolvency Court before SaNka 
Nai 8, J. 

The preliminary objection was taken by the accused bef 
the Magistrate that the alleged forged documents having b 
produced bef ore Sankaran Nair, J m in the insolvency proceedii 
by a party to the insolvency proceedings, the sanction of 
Insolvency Court to prosecute the accused was necessary nm 
Bection 195 (1), (c). Criminal Procedure Code. The Magistra 
holding that the alleged forged documents were produced in I 
Insolvency Court and that the offences complained of were 
relation to the pioceedings in that Court, discharged the accus 
for want of tho said sanction. 

The complainant petitioned the High Court. 

Dr. Sicaminathan for tho petitioners argued that the offeuc 
complained of wero complete before the documents were pi 
dneed in the Insolvency Court and the mere fact that subseque 
to the completion of tho offences the same documents were al 
produced and marked db exhibits in certain proceedings wou 
not render necessary a sanction without which a complaint cou 
have been instituted beforo they were produced in the Insolvent 
Court. 

IF Ballon for the accused 

Nairn 3 Order. — I think the Magistrate was right in holding thattl 

sanction of the Insolvency Commissioner is necessary. Takm 
it that all tho offences charged were complete when the claii 
was made before the Official Assignee still at the time both fire 
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and second accused wore parties to tlio Insolvency Proceedings u F AimsrLr 
in tli 9 High Conrt initiated hy a petition of the complainant’s ^ Co 
The order ot adjudication does not transfer the proceeding from Ahdoc 
the Court to the Official Assignee sHm* 

So that even if it is necessary under section 195 (1). (c), of tho ,, , 

Code of Criminal Procedure that the proceeding should have 
commenced beforo the offence is complete, that requirement is 
fulfilled m this case Tho offence of forgery is complete, it may 
be said, as soon as the false document is made, and in that view 
it cannot be right to restrict the scopo of section 195 of tho 
Code of Criminal Procedure to cases in which the commence- 
ment of the ‘proceeding’ precedes tho completion of the offence 
for the section in that case would not apply to a groat many t ascs 
to which it vi as obviously intended to .apply and which aro 
covered by its language. 

As I understand the case the view suggested on belialE of 
the petitioners is that in order that section 195 of the Code of 
Criminal Procedure may apply the proceeding must have com 
menced before any action has been taken on, or use Ins been 
made of, tho false document , but even accepting that view, which 
receives some support from A T oor Mahomei v Knthho iu(i) tho 
Insolvency proceedings had been commenced beforo any action 
was taken on the documents alleged to be forged 

It was suggested by Dr Swaimnatbm that if the production 
of the document before tbe Official Assignee is taken to be thur 
production in the * proceeding ’ then the Official Assignee mu t 
be considered to be the Court and his sanction, and not tli it of 
the Insolvency Court, is what is required I do not think to 
Tho Official Assignee does not becomo a Civil Court rmrely 
because he has a wide discretion in deciding on claims of persons 
alleging themselves to ho creditors of the Insolvent or bee iu,a 
persona aggrieved by decisions of bis, can appeal to the Lou.t 

from those decisions, and tho provisions of tho ln« lumj Aittlu 

not Buggest that he ought to be considered a C »rt subor linate 
to “the Court” which by sections 3 and 6 of the Inschcicv 
Act is the High Court or somo officer \ppoint d under «ccti< u 0 
of the Insolvency Act. 


(1) (1902) 4 Bom L.U 2 S. 

JO-A 



Beardsrll 
& Co 

Abdul 

fiONM 

Sahib 

Miller J 


1912 
Apr I 19 


Bbnson and 
Bun dara 
Avtar OJ 


110 THE INDIAN LAW REPORTS [VOL. XXXVII 

The Insolvency proceeding, from the date of the petition 
■which initiates it, is before the Court, and the Court controls and 
directs tho actions of tho Official Assignee and I think in these 
Circumstances that it is the Court whoso sanction is lequired und 
not tho Official Assignee 

I do not say that the Magistrate is wrong in his Mew that the 
production of tl o document beforo the Insolvency Commissioner 
is sufficient to attract to tho case tho provisions of section 
195 (1), (c), of tho Code of Critmnnl Procedure But in my view 
it is unnecessary to decide that point 

The petition is dismissed 

Messrs Short, Beta's A Co , attorneys for tho petitioners 

A E Rencontre, attorney for the ncousod 


APPELLATE CRIMINAL 

Before llr Justice Benson and Mr Justice Sundara Ayijar 
Rc MtTlHUSAMI NAIDU (Accused), Petitioner* 

Indian Penal Code (Act XLP o/ 1860) tec 40S —Dtfamat on-— absolute puttleja 
for statement in complaint to magistrate 
A defamatory statement in a complaint to a mugietiate is abnolot^ly 
prir lo 0 cd 

Petition under sections 435 and 439 of the Criminal Proce 
dure Code praying the High Court to revise the judgment of 
F H Hamnut, Sessions Judge of M dura, m Criminal Appeal 
No 16 of 1911 confirming tho conviction and sentence of 
P Casiviswalinqam Put. vi, the Acting first class Sub Divisional 
Magistrate of Madina Division in Calendar Case No 106 of 1910 
The facts of the case appear from tho order 
Dr S Stiammathan for the petitioner 
The Acting Public Prosecutor for the Crown 
Order — 1 lie question foi decision m the revision petition is 
whether a defamatory statement made by one person regarding 
another in a complaint presented by the former against the latter 


• Crim nal So via on Case No 443 of 1911 (Criminal Revision Petition No 334 
Of 1911) 
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is absolutely privileged In In re Venkata jSeddi(l) a Pull Bench R e mdthc- 
of this Court has expressed the opinion that rcither party, wit- MV I KA IDg 
ness, Counsel, nor Judge can be held to bo liable for defamation Brvaov ami 
on account of words spoken or written in any proceeding before a ^ YYAB JJ 
court recognised by law and that such statemonts must he 
regarled as absolutely privileged 1 he learned Chief Justice 
refers in the course of his judgment to the decision in Golap Jan 
Bholanath KJiettry(2), where it was held that statements made in a 
complatnt to a magistrate were protected bj absolute privilege 
The same view was held by ^the Queen's Bench Division in 
Lilley v Roney(3) The defamation in that case svas contained in 
a letter of complaint addre^ed to the Registrai of the Incorpo- 
rated Law Society against a solicitor tho societj being a body 
having power to enquire into the conduct of sonoitois In Bank 
of British North America v Strong (4), tho Pnvj Council no doubt 
expressed the opinion that a statement in a notice of action would 
not be entitled to more than a qualified privilege But this is 
apparently because tho notice is not a p ut of the proceedings 
before tho Court We do not thiuk that a statement in a com 
plamt which initiates a proceeding should be held to be entitled 
to less privilege than othoi statements made by pirties in the sub- 
sequent stages of the proceedings If the compl unt is fal e, then 
the defendant would be entitled to prosecute the complainant for 
prefenng a false charge Wo think tho proper rulo to lay 
down is that a statement contained m a com] laint should b» 
held to be nbsoluti ly privileged e tnerifiro •■et mdc tho 
conviction of the accused 1 be fine, if already paid must be 
refunded. 


(1) (1913)1 L R 36 Mad “’16(111) (2) (1911) I L P IS Calc 880 

(3) (189’) LI G1 y B , 727 (■») (1876) 1 A C 307 
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APPELLATE CRIMINAL. 

Before Hr Justice Benson 

1912 Be S KONDARrDDI and another (Accused Nos 1 and 2), 

** r * 28 Petitionees * 

Cri mnal Proced re Co le (4ct F of 1808) tee 91 — Summons may he issued 
under to aceu ed to produce document or thing 
Under Boetion 94 Criminal Procedure Code a Magistrate has power to issue 
a summons to an acc Bed person to produce a document or other thing even 
vl en its pro Inction might tend to incriminate him 

Hat On el Jachariah & Co v Ahmed Mahomed [(18S8) I L R 15 Calc 109j 
followed 

l»h ar Chandra Ohoshal v The Emperor [(1908) 120 W N 1016) dissented 
f ora 

Petition under sections 435 and 439 of the Criminal Procedure 
Code praying tlio High Court to revise the order of C G Ran- 
qanadham Mcdamtah, the Taluk Second Class Magistrate of 
K avail, dited 5th December 1911, in Calendar Case No 344 of 
1911 

The facts of the case arc stated in the order 
T Prakasam for the petitioner 
The Acting Public Prosecutor for the Crown 
s Order -—The question raised m this petition is whether it is 
competent to a Magistrate under section 94 Criminal Procedure 
Code to issue a summons to an accused person to produce a 
document or other thing, the production oE which might tend 
to incriminate him 

The word« of the section are general No exception is made 
in favour of an accused person though several exceptions are 
specified m clause (3) of the section 

The question was considered at length in Mat omed Jaekanah 
S' Co v Ahued Mahomed(\) and it was held that it was clearly 
the intention of the Legislature to make section 94 applicable 
to an accused person, notwithstanding that this involved a 
departure from the general principle of the English law 
A similar view was apparently taken m Nizam of Hyderabad 
v Jacob{ 2) 


* Cnm n u.1 Revis on Case No 10 of 1912 
(l) (1883) I L R 16 Calc 109 (2) (1882) 1 L R , 19 Calo 62 
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A contrary view was taken in Ishuar Chandra Gloal al v p. 

The Fmperor{\), in which the learned Judges referred to sectio i<? Ko '* ruRF DPI 
342 and 343, Criminal Procedure Code, which wero not leferred Bkn«on J 
to m the two Calcutta cases noted aboxe 

In Ishrcar Cfandra Gkoshal v The Emperor{l), however, no 
one appeared to support the Magistrate's action and the learned 
Judges did not refer to the previous Calcutta cases 

The Magistrate always has the power to issue a search war- 
rant to obtain the production of a document or other thing in 
possession of the accused 

The issue of a summons is a milder mo ins of attaining the 
same and I am of opinion that the ruling m Mahomed Jaclanah 
$ Co v Ahmed Mahomed(2) should be followed 
I therefore dismiss the petition 


APPELLATE CIVIL 

Bejore Mr Justice Svndara Ayyar and Mr Justice 
Sadanva Ayyar 

THE SECRETARY OF STATE 10R INDIA IN COUNCIL 

REPRESENTED ill THE COLI ECTOR OF ANANTArDR (TlRST DbTFMANT) 

Appbllani, 

r 

KALEKHAK and another (Plaintiffs), Respomfnts* 

Ctrl Procedure Cole {Act F of 1P08) tec 80 [OH Cole {Act A/F of 188 ) 
ice 424] — Aof ce of wit agonist Secretarj of Stale — Ao cc t otre Inc ed to tu N 
for damage t for an act done 

Uo ter section 421 of tlie Civil Procedure Code (Act XIV of IS 1 -") 
(corresponding to section 80 Code of Civil l rocedurc (Act V of J JOS)] no! ot 
is necessary in all suits of whatever descni tion against tl e ^eerdar/ of Slale 
for Ind a in Connc l 

Second Appfal against the decree of N Laesitmana Rao, the 
Subordinate Judge of Bellarj , in Appeal No 1C4 of 1°07, 


(1) (1«0S) 12 CM ,1016 (“) (IS S) I L R., la Cate 109 

* Second Appeal No 21S8 of 1^10 
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Secretary presented against the decree of M Deva Rao, tLe District 
of Syate 'Munsif of Penukouda, in Original Smt No 69 of 1906 
K*iBKnAs The facta appear in the judgment of Sctndara Ay tab, J. 
Bosdira G F Xapier, the Government Pleader, for the appellant 
Ayyar J _4 t Kriahnanvami Ayyar for the respondents 

Sonhaba Ayyar, J — This second appeal must be disposed 
of on the objection taken by the defendant, the Secretary 
of State for India in Council, th t the smt is not maintain- 
able as no notice of it was given as required by section 
424 of the old Code corresponding to section 80 of Act V of 
1908 '1 he plaint states that the Board of Revenue passed an 

illegal order that a certain sum of money not due by the 
plaintiff to Government should be collected from him and that 
” on account of the said order the plaintiffs have lost peace of 
mind and are much troubled ” The plaintiffs ask for a decree 
granting an injunction restraining the first defendant, that is, the 
Secretary of State for India in Council or any of his servants, 
from collecting any amount from the plaintiff The Subordinate 
Judge held that no notice was required under section 424, 
Civil Procedure Code, in such a iase The view he took 
waB that tho section applied only to suits for damages This 
position is in our opinion entirely untenable Section 424 
enacted "no suit shall be instituted against the Secretary of 
State for India in Council, or against a public officer in respect 
of nn act purporting to be done by him in his official capacity, 
until the expiration of two months next after notice in writing 
has been given, in. the case of the Secretary of State in Council, 
delivered to, or left at the office of, a Secretary to the Local 
Government or the Collector of the Distuct ” The contention 
before us is that tho section applies only when the suit is in 
respect of an net " purporting to be done” and this, it is said, 
does not include a suit for an injunction but only one for 
damages arising from the act done The case for the respondent 
has been argued with great fullness and ability by the learned 
vakil who has appeared for him but he has been unable to 
persuade us that the view adopted in the decided cases, which is 
against him, is wrong Two arguments have been urged on the 
meaning of the language of the section It is contended that 
the words * in respect of any act purporting to be done by bjim” 
justify both *• the Secretary of State for India m Council and 
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public officer ” In tho Government edition of the •statute there Blcrbtaky 

is a comma after the word "Council ” The object of the comma OF ® I4TE 

evidently was to show that the phrase “ purporting to be done ” Kale* tiv 

did not applj to “ Secretary cf State for India in Council n It is sdsmm 

argued that punctuation cannot be taken note of in considering Atyaf.j 

a statute There is no doubt authority in Fn r hsli cases for this 

position but no Indian case has been cued to ns, and it may bo 

pel miscible to express a doubt whither the consideration which 

induced Judges in England to lav down siuh a rule would be 

equally applicable in the construction oi statutes in this conntiy 

The question, however, does Dot dept nd < n thi j unci nation alone 

Now the expression ‘Secictaiv ot ^t-ite for Indian Council’ is, 

as urged by Mr knshn iswanu Vyyar bnnseif tor Ins own purposes, 

merely a name under which the Go> eminent is to be sued and 

does not denote either an individual or a Corpo at ion Seo 

Evilock v Secretary of State for Inata in Council(]) If that bo 

so, to speak of an act being done bj the " Secretary of Stale for 

India in Council ” understood in that s e nse seems to involve some 

straining of language although it is pointed out that in Secretary 

of State for India tn Council \ Rajluclt I)eh{ 2) Maclean, C J , 

was of opinion that an act done by a yublrc officer who is subject 

to the autl onty of the ‘'■ecretaiy of State for India m Council 

could be imputed to the latter We may oho note that the 

Secretarj of State for India in C uncil has no other than an 

official capacity assuming that he lias any capacity it all and 

that the expression is not a mere name Tins makes it unlikely 

that any distinction was intended to be mad o between the acts 

of the Secretary of State for India in Council in lus official 

capacity and other acts of his On all these grounds we 

entertain no donht that the phrase ‘ purporting to be done” was 

intended to apply only to a public officer Another argument of 

the respondent is that the section applies only to suit-, arising out 

of acts done by public officers whether they be against the 

Secretarj of Stato for India in Council or against a public oflicer, 

in other words, he contends that the section should bo read thus 

"No suit shall be instituted m re«pcct of nay act purporting to 

be done by a public ollicei in his official capacity either ngunst 

the Secretary of Stato for India in Council or against the public 


(1) (isso) IB Ch D , 1 


(2) OS'*) I L R., 25 Calc , 2*3 at p 24? 
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officer ” Bat if this were the meaning we think more appro 
priate language would he used to indicate it The respondent’s 
construction requires in effect the omission of the comma after 
the word ‘ Council ’ ind the insertion of one after the word 
* officer* Besides there is loason to behove that the object of 
the statute was to give the Government time for reflection 
win nover a suit is threatened against it and this would apply 
whatever be the nature of the suit No authority has been 
cited in support of this contention Secretary of State for 
India m Council v KajLucIci Debi(l), Bachchu Singh v The 
Secretary of State for India in Council (2), Secretary of State v. 
Gajamn Kn*hnarao[ 3) and Sakharam Bhagtcan Patil v The 
Secretary of State(4) are all m favour of the construction 
contended for bj the appellant that notice is necessary m all 
suits of whatever description against the Secretary of State for 
India in Council and we agree with tho opinion expressed in 
those judgments 

It is then contended that the section should not be applicable 
to suits for injunction restraining the Secretary of State for 
India from doing a certain act If the construction we have 
adopted of the language be correct, then there is no room for 
excepting any class of suits from the operation of the section and 
we doubt whether it would be within the province of a Court of 
Tustice to introduce an exception where the mle enacted by the 
Legislature is universal m its terms The observation* of 
Chaadravarkar, J, in Secretary of State v Oajanan Krishna- 
rao( 3) and Sathnram Bhagtcan Patti v The Secretary of State(4) 
are no doubt calculated to show that the learned Judge was 
of opinion, that., where ui comnyjuenca of an. immediate injury 
threatened by tho Secretary of State for India in Council it would 
not be humanly possible for the plaintiff to give the prescribed 
two months’ notice of action, the section should not be held to 
apply It is not necessary to say whether even this narrow 
exception can be made in accordance with the language of the 
soction In the present case it is not alleged that any very 
immedia f e injury of a serious character was threatened 
Revenue officers of Government would no doubt have power 


(1) (18VJ) HR 2a Calc 230 
(3) (1811) I LR, 36 Bom, 302 


(2) (1903) r L.B 2o All 187 
(4) (1918) 14 Bom BE 853 
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to arrest the plaintiff for the debt alleged to be dne to the 
Government but it is not stated that any immediate arrest was 
threatened On the other hand, the suit itself was not instituted 
until after the expiration of more than two month" from the 
date on which the cause of action is alleged to have arisen 
There is thcrefoie no room for any contention that it was not 
possible to gno two months* notice 1 cforc the suit was launched 
The result is that the suit uius* he held to be not maintainable 
on the ground that no notice was gnen of it as required by 
Section 42 1 of the Civil Procedme Code The decree of the 
lower Appellate Court must he set aside and that of the District 
Muusif restored with costs both here and in the lower Appellate 
Court 

Sadasiva Attar, J— I do not think I could usefully add 
any observations of my own regards the construction of 
section 424 of the Civil Procedure Code aud I agree with what 
my learned brother has ja«t now said and also with what 
CnAKDRAVAEKAs, J , has said in Secretary of State v. Gajanan 
Krtshnaraotf) and Salhaiam Bhagv.au Pahl v The Secretary 
of State[ 2) on this point So far as the word ‘him’ in the old 
section, 424 is concerred, the mattei has been made very clear 
by the amended Act in which section 80 has substituted tho word 
" such public officer” for tho word ‘him’ I do not think 
the Legislature intended to mal e any alteration m the law 
but only to approve of those cases decided nndei the old 
Code which confine the giammatical relation of tho ‘ him’ to 
'public officer’ and do not extend it to “ lhe Secretary of State 
in Council ” 

Then, as regards the question of hardship, if a suit against 
the public officer alone for an injunction rould be brought 
without notice — a position on which f reserve mv opinion — t fio 
fact that the plaintiff is prohibited fiom bringing a suit igamst 
the Secrctai j of State for India m Lounc 1 without due notice 
cannot cause irrepanablo injmy to pi until! for lie could sue 
the public officer ah no foi his tlnatuied act and obtain a 
temporary injunction and tin will Lffictnely prevent the 
threatened injury As iegai ds suits against the Secretary of 
State for India in Coatu.il large classes of such suits involve 


SECRETARY 
or State 

Kalekiian 

SoNDARA 
Attir J 


Saihriva 
Ayvar J 


(1) (1011) 1 L It , So Bom , 362 


(.) (19121 14 Bom L R, 353 
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questions as to Hie legality of the acts done by subordinate 
public officers m respect of acquisitions of land under the Land 
Acquisition Act, > (.cowry of arrears of all kinds of revenue, of 
prevention and removal of encroachments indof the pei fortnance 
of similar public duties and most of them do involve reliefs m 
the nature of an injunction The Legislature must be deemed 
to have been aviate of tins patent consideration and if they 
had intended to exclude suits against the Secretary of State for 
India claiming tlio relief of injunction from the necessity cf 
notice, they would have put in an exception under the section 
itself, stating that in cases of injunction or in cases where 
irrepmrable injure is huely to be caused if an injunction is not 
at <5i\c<J granted, the notice requited by the first part of tt e 
section was unnecessary I do not think that it is legitimate 
for the Courts to themselves graft on such exceptions to the 
section As icgurds the English case — Flouer v Local 
Board nf Low Leyton[l), in which it was held that in a suit 
for an injunction against a threatened injury no notice 
need be given under the Public Health’s Act of 1875 before 
the suit is brought agviust the local authority, I respectfully dis 
sent from that cise and also fiom the obiter dicta of Chandra 
varkap, J, m Secretary of State v Gajanan Kruhnarai fi) 
and Snlharam Bhagaxcan raid \ The Secretary of State{6) 
that a similar though im re restricted exception could be grafted 
on to section 421 by the decisions of Couits If I do not put 
it too strongly I would soy that such a couiso would be a Land 
on the part of the judiciary against the powers of the Legisla- 
ture, which powers, as tny learned brother remarked iu the 
course of tbo arguments in this case are practic illy omnipotent 
It will also lead to this anomaly that whoie a plaintiff pays up 
a demand due to Grovernment loyally and out of respect to tlie 
revouue authorities (bat under protest) and then sues to recover 
the money bo paid by him ho ought to give two months’ notice, 
but if he rushes to Court for an injunction agau st the Secre- 
tary of State acting through the Revenue officer who is given 
statutory powers to recover the money, ho need not give such 
nolle o at all I do not think thvt that could have been the 


(1) (1877) 5 Ch D 347 

(2) (1911) ILU S5 Bom, 302 (3) (1912) U Bom LB 363 
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intention of the Legislature I might also add that if we give Sfcbetabt 
room for eien a single exception of that hind, the ingenuity of 0F SrATE 
litigants and of their legal advisers will bo found to be quite Kalekhan 
equal to coni ert almost all salts against the Secretary of State sawIIta 
into suits involving the relief for an injunction I therefore AtrA8 » J 
agree that the lower Com t’s decree should be reversed and that 
the suit ought to be dismissed with costs 


APPELLATE CRIMINAL 

Before Mr. Just tee Benson and Mr Justice Sundara Ayyar 

Eg K BALI RFDDI and four others (Accusfd Nos 1 and 3 to 5 ion 

in Sessions Case No 33 or 1912, o\ the filf or the Sessions January 

and 21, 

CooRT op CtDDAPAH AND SECOND AtCUSED IN SESSIONS CASE and 
No 13 op 1912, ON THE Pits OP TUB Session* Court at Cud- Febroar y 11 
dapah), Appellants in Criminal Appfals Nos 515 and 516 
op 1912 • 

Criminal Procedure Code (Act Y of I8PSJ is 423 and 439— IJi$h Court potier of 
to alter finding of acquittal mta conviction and enhance sentence} in Rseision 
— Indian Penal Cede (Act XLY of J6HO) sec 300 explained 

Section 42 1, clause (4), Criminal I roceduro Code ISifi given power to the 
High Court when heon g an appeal aga net a conviction to alter tie finding 
and section 439 gives power to enhat ce the sentence so as to make it appro 
printe to the altered fin ling 

Section 130, enb-aection (4) wl ich enacts tl it i otl mg in this section shall 
be deemed to authnns a High Court to convert a finding of acquittal into one 
of cony etion ' must bo construed «s referring t> eases wh re tie trial has 
ended in a con plete acqnutal my other construction would be inconsistent 
with the po \or to * altei the finding given to the Court as a Conrt of 
Revision by virtue of its p wer to exeiciso the power conferred on a Court cf 
Appeal by section 4°3 clause (6) 

In this view tl e II gh Court, having in revision altered a finding of riotu g 
into onn of m irder enhanced the sentences from five years rigorous m prison 
tnent to trai eportation fur life 

In t' e C urae of a rot tie a c se! atti bed and killed a n an wi h 
dangerous w< si ons — Zfsld that the acts of the sc i«ed ban gciused tno dcs'h 
of tl e man a d there b«*n sr notl in.. 1 1 sui. «est that they were not Safficnnt to 
cause death n* the r ordinary and natnral result in the abs-nco of proof of 
circumstances suQ cient to give the accused the benefit cf any of the exceptions 


• Criminal Aj peals Nos 515 end 516 of 1912 and Criminal Revision 
Cwo No 2? of 1913 (Case taken np No 2 of J913) 
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Bj lo section 300 It chan Lit 1 Code tl must be tdkcn to hare intended to kill 
Bam Rpddi the man and are gmltr ol murder 

Appeals against the order of V Scbpahmamtam Pantulu, the 
Sessions Judge of CuddipT.1i, m Calendar Case No. 33 of 1912. 

Tlio facts of tlie case appe ir m the judgment 

Dr iS Stoai nnathan for Appellants m Criminal Appeal 
No 515 of 1012 

The Honourable Mr T Richmond for the Appellant in 
Criminal Appeal No 316 of 1912 

'Ihe Public Prosecutoi contra 

Dr S Stiamtnathan and T Bala! rishna Chetti for the first 
and third to fifth prisoners and the Honourable Mr T Richmond 
and T JBalal rishna Ghetty for the second pusonor in Criminal 
Revision Caso No 27 of 1913 

Benson and Judoment — In this case the file accused wore charged with 

Attak* jj riotln £ armed with deadly weapons and with having murdered 
one Clunna Gangajyaon the loth May last, oSeucos punishable 
under sections 148 and 3U2 of the Indian Penal Code The 
Sessions Judge found the accused not guilt} of tho^e offences, but 
guilty of simple noting and of culpable homicide not amounting 
to murder (sections 14/ and 304 of the Indian Penal Code) 
The accused appeal against thoir conviction and this Court, 
as a Court of Revision, has given them notice to show cause 
why they should not be convicted of mm der and be sentenced 
for that offence 

There cannot, we think, bo the slightest doubt that the 
accused are guilty of noting and m the course of it killed 
Chinna Gaugayya, as found by the Sessions Judge 

[Their Lordships here discussed the evidence and conti 
nacd J We agree with the Sessions Judge that the five accused 
killed Clunna Gangayya We are, however, quite unable to 
accept his view that the offence was not murder He says that 
« they (the accused) had no intention to cause his death or to 
cause such bodily mjuij as was likely to cause his death, but 
they only wantol to be it lnm with the knowledge that the 
beating was likely to cause deith ne wis not an important 
member of the opposite pirty, whom the} might le supposed 
to have intended to kill They be it lum because he sided with 
tho opposite party and threw stones agunst them for which I 
do not think the accused would have intended to kill him or 
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would hate intended to cause such bodily injury as would have R e 
killed him If the accused really intended to kill the man, ** A LI Rs DD1 
they would not hate left him with life but would have beaten Bsrbonand 
hun to death then and there. Moreover, the deceased also caused Aytab Jj 
provocation to the accnsed by throwing stones at them ” 

We think that this is an altogether wrong view to take of 
the effect of the prosecution evidence The evidence shows that 
tho first four accused were armed with sickles and the fifth 
with a spear, and that the first and second accused struck tho 
deceased on the back and neck respectively with their sickles, 
the deceased fell, and the other accused then fell on him and 
beat him, and one witness (third prosecution witness) soys that 
the fifth accused pierced him with a spear lhe medical 
evidence is in accordance with tl is It shows that there wero 
no less than ten incised wounds on the neck and shoulders and 
head of the deceased Ono on the head was three inchos long 
and cat asunder the outer table of the skull Another was 5$ 
inches long and 2 inches deep, extending from the nape of tho 
neck, round the side and to the front of the neck Another was 
5} inches long and 2 inches deep on the shoulder There were 
three others, each an inch deep There was another, 2$ inches 
long, on the right side of the neck, and another 4£ inches long 
on the back of the head extending to the cheek, and so forth 
When five men attack another with sickles and a spear and 
inflict such injuries as these on linn, so that he dies within 15 or 
20 mmntes m consequence of the wounds, it is not reasonable to 
hold that they did not intend to kill him In law a man is 
presumed to intend the ordinary and natural results of his acts 
The acts of the accused did, in fact, cause the death of the man 
and there is nothing to suggest that they wero not sufficient to 
cause death as thetr ordinary and natural losult There is 
no suggestion that there was any special reason such is a 
diseased spleen, which made tho inj inos more fatal than might 
naturally be expected In these circunistanct s it is immaterial 
to say that lie was not an important member of tho opposite 
faction, or that if they hnd intended to kill him they woahl 
not have left him alive but would lme finished him on 
tho spot, or that tho deceased gate some protocition by 
throwing stones at the opposite side If such provocation 
was given it was certainly not of 6o grate and sudden a character 
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Re as to have deprived the accused of the power of self control 
Bali Eebdi There is no evidence that any of the accused were struck by the 
Bkkson a&d stones In fact any such provocation was not pleaded nor was 
Ayyar J J R relitd on in the argument before us \\ o inu«t therefore hold 
that the accused, Kambham Bali Reddy, Kmnbham Inna Reddv, 
G tjj ala Venkata Redd), hambhan Savin Reddy and Kothapu 
Pilla Gangayya are guilty of the murder of Chmna Gnngayya 
It is, however, contended for the appoll mts that we have no 
power to remedy the error into which tbo Sessions Judge has 
fallen except by ordering a now trial on the charge of murder. 
We do not accept this contention. Section 423, clause ( b ), ot 
the Criminal Procedure Code expressly empowers an Appellate 
Court hearing an appeal from a conviction ^as in this case) to 
alter the finding , see Appanna v Piihani MahalaJcshmtfl.) and 
Ilanumappa v JSmperor(2). The appellants cannot rely upon 
section 403 of tho Criminal Procedure Code and plead the 
acquittal bv the Sessions Court on the charge of murder as a bar 
to tho jurisdiction of this Court, because, ns pointed out in 
Queen-Empress v Jab'inuUa(3'\, the present appeal is not a 
second trial, but only a continuation of the trial in the Sessions 
Court The decision in Krishna Elian Vandal v Queen- 
Emprestf 4), is to the same effect, where it is obsened, “when 
an act or a senes of acts is of such a nature that it is doubtful 
which of seven! offences the facts which can beprotedwill 
constitute, an appeal from a conviction for any one of sneb 
offences must lay the whole case open to the interference of 
tho Appellate Court notwithstanding any order of acquittal 
by the first Court in regard to any of the other offences The 
interference of the A ppeJJate Court m such a case js directed 
primarily, not against the acquittal, but against the conviction 
which is called in question by the accused, though if the inter- 
ference is to be rational and complete the Appellate Court must 
deal with the wl ole case ” Nor can they rely on the la«t para- 
graph of section 439 That paragraph cannot be held to limit 
the powers of a Court of Appeal It only limits the powers of 
the High f’ourt when aLting, not a*' a Court of Appeal, but as a 
Court of Revision It prevents the High Court when acting as 
a Court of Revision from converting a finding of acquittal into 


f l) (lJll) ILK 34 M «d 54S (") (1911) 21 U L J 605 

(3) (1896) I L R 23 Calc 075 (4) (1895) 1 L H, 22 CaJe , 3'7 at p 381 



VOL. XXXVII ] 


MADRAS SERIFS 


123 


one of conviction. Bat section. 423, clause (l), has no such r 6 
restriction The only restriction under that clause is that the riA tl P« m>» 
Court of Appeal cannot enhance tne sentence Bin son im> 

It may be observed that, under section 280 of the Criminal aitar 1 jj 
Procedure Code of 1872, it was enacted that the Appellate 
Court 1 ' may alter and reverse the finding and sentence or order ” 
of the Court below, "and may, if it see reason to do so, enhance 
any punishment that has been awarded ” This power of 
enhancing the sentence was taken away from the Courts of 
Appeal by section 423 of the Code of 1882, which so far as this 
matter is concerned, is the same as section 423 of the present 
Code The Courts of Appeal include not only the High Court 
bnt also all Courts of Session and, in practice, all District 
“Magistrates and first-class Sub divisional Magistrates 

It may well be that the Legislature thought that the power 
to enhance sentences ought not to be entrusted to so largo a 
number of Courts, many of which would, m praotice, bo com. 
paratively inexperienced But that reason would not apply to 
the High Court, and so we find that in section 439 of the Code 
of 1882 (which is the same as section 430 of the present Code) 
it was enacted that the " High Court may, m its discretion, 
exercise all the powers conferred on a Court of Appeal l>y 
sections 195, 423, 426, 127 and 428 or on a Court by section 
338 ” and it is expressly added, ‘ may enhance the sentence ” 

The effect of the two sections read together is that the High 
Court when hearing an appeal against a con\ iction may, under 
section 423, clause ( b ), alter the finding and thon as a Court of 
Revision may, under section 439, enhance the sentence so as to 
make it appropriate to the altered finding 

Sub-section (4) of section 439, winch enacts that * nothing 
in this section shall be deemed to authorise a High Court to 
convert a finding oF acquittal into one of conviction ” is not, if 
rightly construed inconsistent with this view The prohil ltion 
in sub section (4) lefers to a case where the trial has ended in a 
complete acquittal, not to a case like the present, where the. 
trial has ended in a conviction bnt where the Court has wrongh 
applied the law or has wrongly found some fact not proved and 
has, in consequence, held that the conviction should be under 
6 ome section of the Code other than the section properly 
applicable as any other construction would bo inconsistent with 
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A, the power to “alter the finding” given to the Court os a Court of 
Bi u Rk ddi Revision by virtue of its power to exercise the power conferred 
bkn on ind on a Court of Appeal by section 428, clause ( b ), and the terms of a 
A»tar A JJ statute should not be so construed is to involve an inconsistency 
between its different parts This view is borne oot by the 
language of section 123 clause (a), which speaks of “ an order of 
acquittal” mthe sense of an order finding the accused not guilty 
on any of the charges framed against him, when contrasted with 
the language of clause (fc) which provides for the Appellate 
Court altering the finding where the accused has been convicted 
bj the first Court on certain charges but not on other charges 
We arc not aware of any reported decision opposed to the 
view we have taken The observations of the Full Bench in 
Queen Empress v Raltranf(l) are not applicable to tlie present 
case, Bince in that case there was a complete acquittal and there 
was no appeal before the High Court against a conviction «o as 
to make section 423 (6) read with section 489 applicable, and 
the effect of that provision was not considered 

On the othei hand this Court has more than once acted in 
accordance with the view we havo taken In Re Gotmdon(2) 
the second accused was charged with murder (section 302, Indian 
Penal Code) The Sessions Judge acquitted him of that offence, 
bnt found him guilty of culpable homicide not amounting to 
murder (section 301, Indian Penal Code), and sentenced him to 
transportation for life He appealed to this Court which also gave 
notice of revision, and this Court (Sir Rubbamama Ayyap, Offici 
ating C J and Boddam, T ) convicted him of mnrder and sentenced 
him to death Again m Re Saihu Sarara[S), the accused was 
chatged in tlie Sessions Court witfi mnrder (section 302, Indian 
Penal Code), but was acquitted of that offence and convicted 
only of voluntarily causing gnevous hurt (section 325) The 
accused appealed to this Court, which also gave notice of revision, 
and the Court (Benson and IVaelis JJ ) held that he was emit/ 
at the least of culpable homicide not amounting to murder, and 
added “we accordingly, as a Court of Revision, convict him nf 
that offence/’ and it enhanced the sentence It is true that in 
neither of these cases was the legality of altering the finding 

(1) (1ST) I L It 9 All 134 CF II ) 

(°) Criminal Appeal Iso eoo and Cnimtal 1 eviaion Case No 400 of 1903 
(3) C>Im cal Appeal &o 143 and Cr m pal Benaion Caae tio 137 of JW" 
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called in question or discussed, but for tho reasons already ^ R * 
stated we are of opinion that the procedure was legal though, — 
no doubt, the power should in practice be exercised sparingly, B Sum> 4 »u ** 
as, in fact, it has been in the past attar, JJ 

In the result we alter the finding in the present case to one 
of murder punishable under section 302, Indian Penal Code 
There was no premeditation and we think the ends of justice 
will be satisfied by the les«er penalty allowed by law 

In lieu of the sentences imposed by the Sessions Judge we 
sentence each of the five accused to transportation for life 


APPELLATE CRIMINAL— TOLL BENCH. 

Before Str Charles Arnold While, Chief Justice, Mr Justice 
Sankaran JVatr and Mr Justice Tyabjt 

Be MARE GOWD (Accuse), Petitioner * 1913 

February 

On anal Procedure Code (Jet V o] 1693) see 125 —secwtlv to keep the peace— 10 and Jt 
and poic«r of the Distiet Uayistrat* to cu c*l a secuntj fconj li'aod^O 

The Dutrict Magistrate baa jurudituon unler section 125 Onminal 

Procedure Code to cancel a bond to keep the peace on tho gronud Ihit on tho 
facia its execution ahcnld not have been ordered 

Nabu Sardar v Emperor [(1 907) I L R 3 1 Calc 1 (F D )], followed 

Petition nnder sections 435 and 439 of the Code of Criminal 
Procedure (Aot V of 1898), praying the High Coart to revise 
the order of J H Robertson, the District Magistrate of Belhry 
in Proceedings dated the 2nd December 1912 

The facts of this case appear in the folio" mg order of the 
District Magistrate ‘ This is an application under section 125, 

Criminal Procedure Code, presented by one Mare Go"d, Village 
Magistrate of Kurugodu, through Ins counsel Mr Rainnchendcr, 
ashing me to sot aside the order of the Dead-quarters Deputy 


* Cnm nsl Rev sion 
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Re Magistrate, Bellary, binding him over m a sum of Rs 1,000 to 
Marf Gowd jjggp the p eaC e It has not been in my experience the practice 
to admit such petitions and the petitioners counsel anticipating 
this objection, though he does not refer to it in his petition, lias 
himself raised the question when arguing the matter before me 
He contends that under section 125, Criminal Procedure Code, a 
District Magistrate is empowered to revise any order passed 
under section 118, Criminal Procedure Code, by a Subordinate 
Magistrate and quotes the ruling in Nabu Sardar v. Emperor(l), 
in support of this View He is unable, liowevei, to point to any 
ruling of the Madras High Court m his favour 

In the Calcutta ruling a Full Bench held, overruling the 
decision of a Divisional Bench, that it was open to the District 
Magistrate under section 125, Criminal Procedure Code, to set 
aside an order under section 118 on a petition presented by the 
party aggrieved. With great deference to the view of the 
learned Judges m that case, there are, m my opinion, reasons 
which preclude me fiom following it In the first placo, the 
decision was an ex parte one, as no one appeared for the Crown, 
and it might well be that, if the Crown had been represented, the 
decision would have been different In the next place, the 
decision makes no refeience to section 406, Criminal Procedure 
Code, which gives a person, bound over to be of good behaviour, 
the right to appeal against the order but omits all mention of a 
person ordered to keep the peace Seeing that the Code has 
been several tunes revised, this omission can hardly bo acci- 
dental but must be mtentioi al This is clear from the decision 
in In the matter of the petition of Chet Ram(2), where it was 
laid down that a person ordered to give security for keeping the 
peace has no right of appeil and no right to be hoard at all If 
such person has the right to petition the District Magistrate 
under section 125, Criminal Procedure Code, it was to bo expected 
that the right would have been recognized in that decision 

It is truo that the petitioner admits that in this case he has 
no right of appeal though lie does claim to petition this Court by 
way of revision A reference to section 125 shows that under it 
the District Magistrate may cancel a bond either for keeping 
the peaco or for good behaviour If then the petitioner’s 


11 J (UKT) ILK SI Calc , 1 (F.B ) 
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present claim be conceded, it follows that, in the ovent of his Be 
sleeping over tho right of appeal conferred by section dOb, or of Make Gow ® 
an appeal under that section being dismissed, it is 6t 11 open to 
him to proceed by way of revision petition, undei section 12o 
This can hardly have been intended by tho Legislature 

Nor is this all The terms of section 125, as observed by the 
Calcutta High Court, aro very wide and givo the District Magis 
trate discretion at anj time to cancel a bond To accept 
therefore the petitioner's arguments would mean admitting his 
nght to present not one but any number of applications under 
that section M 

This ca«e coming on for hearing, the Court (Devsow and 
ScndakA Ayyab, JJ ) mado the following 

Oudee op KErarENCE to a poll DEvcii — B enson, J — The Be\SOV 3 , 
question before ns in this case is as to the powers of a District 
Magistrate under section 125, Criminal Procedure Code 
lhe facts briefly are as follows — 

The Deputy Magistrate acting under sections 107 aod 
118, Criminal Procedure Code, directed the petitionei to 
execute a bond to keep the peace The petitioner did so and 
then petitioned tho District Magistrate to act under section 125, 

Criminal Procedaie Code, and to set aside the ordor of tho 
Deputy Magistrate and to cancel tho bond lho ground 
alleged by the petitioner was that tho Deputy Magistrate had 
no sufficient reasons for requiring him to execute the bond, 
lhe District Magistrate refused to entertain tho petition, stating 
“I hold that I have no powoi to entertain tins petition ” We 
are now ashed to revise this ordei of tho District Magistrate 
I am of opinion that tho view taken by the District 
Magistrate as to his powers under section I2o is incorrect 
The section runs as follows — u Tho Chief Presidency or District 
Magistrate may at any time, for sufficient reasons to be 
recorded in writing, cancel any bond for keeping the peace or 
for good behaviour executed under tins Chapter by order of 
any Court in his district not superior to his Court ' 

It will bo observed that tho words of the section are very 
wide The Distuct Magistrate * may, at any timo, for sufficient 
reasons,” cancel such a bond, t e , for reasons which appear to 
the District Magistrate, in tho exercise of a sound judicial 
discretion, to bo sufficient If the District Magistrate, in the 
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Benson, J 


exercise of a sound judicial discretion, is of opinion that the 
bond ought never to have been required is not that a sufficient 
reason for cancelling the bond f I can find nothing m the 
section to qualify or restuct the ordinary and natural meaning 
of the language used, or to indicate that “sufficient reasons' 
means reasons in connection with something which occurred 
after the execution of the bond 

The words of the Bochon “ at anv time ” (which are not 
found in the corresponding section 500 of the Code of 1872, 
but were introduced when the sections were recast in the Code 
of 1882) seem to point to the same conclusion If 'the District 
Magistrate may within a few minutes of a Subordinate 
Magistiate exacting the execution of a bond, cancel it, it could 
baldly bo m consequence of anything that occurred after the 
execution if the bond The view that I take was unanimously 
taken by a Full Bench of five Judges of the Calcutta High 
Court m the recent case of Nabu Sar lar v Emperor(l), over- 
ruling a contrary decision of a Bench of the same Court m 
Barka Chandra Dey v Janmejoy Dutt{ 2) It is also the view 
taken by Knox, J , in two cases Emperor v Abdur Rahwnfi) 
aud Emperor v Someshar Das (4) 

There has been much discussion as to the nature of the 
jurisdiction vested id the District Magistrate under section 125, 
that is, whether it is an original, or an appellate or a ravisional 
jurisdiction I do not, however, think that the existence of the 
jurisdiction should be doubted or that its extent, according to 
the plain language of the Bection, should be curtailed, because 
of apparent difficulties in classifying the nature of the juris 
diction with reference to other sections of the Code I say 
apparent difficulties because I think that on examination they 
Will not be found to be insuperable It is, I think, clear from 
sections 404 and 406, Criminal Procedure Code that no appeal is 
allowed in regard to an order to execute a bond to keep the 
peace, and consequently the jurisdiction given under section 125 
cannot be regarded as an appellate jurisdiction This is what 
was expressly held m I» the matter of the petition of Chet 
I?am (5), and by Tudball, J., m Banarsi Das v Partab Stngh(G), 


(1) (1007) ILU 34 Calc 1 (IB) (2) (1905) I LJt 32 Calo 948 
(3) frWJo) 2 CrLJ 33 j (4) (190c) 2 CrL J 330 

(5) (lV>5) ILK 27 All (0) (1913) 11 A L J 16 
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but the decisions did not go beyond that point, or state that the fie 
District Magistrate had not any revisional powers under section flo T> 
125 The distinction is of importance, for if there is a right Bfr °'* J 
of appeal, the appeal cxnnot be dismissed without giving 
the appellant an opportunity of being heard (section 421, 

Criminal Procedure Code), whoro-is thero is no similar provision 
in rtgard to petitions for revision 

"Whether the jurisdiction given by section 125 is to be 
regarded as original or revisional, depends on the urcumstauces 
which evoke the exercise of tho jurisdiction If the petitioner 
alleges that in the events that have happened since the 
execution of tl e bond its continuance is no longer necessary 
and that it should, therefore, he cancelled the jurisdiction 
imoked is clearJj of an original, not a tevmoual character 
But if tlie petitioner alleges th t the order was made for 
insufficient reasons, and asks for tho cincollatiou of the bond on 
this ground, the jurisdiction invoked is reusional m character 
No doubt section 125 doos not, m terms, provido for setting 
*i«ude the order to execute tl e bond It only provides for the 
c incellation of the bond, but I take it that if the bond is cancelled 
by tbe superior Court on the ground that it ought ne\ er to have 
been required, the petitioner would be content with having 
obtained the substance and would not bo too curious in neekjn B 
for the expiess cancellation of the order The omission to 
provide expressly for the sotting aside of the order was, 
perhaps due to a desire ioi sin phcity of Ituigu igc, and to the 
fact that the section covers both tho class ca of ci'ea to which I 
have referred, iu one of winch the original ordei was rightly 
passed, though the continuanco of the bond is no longer 
necessary, and in the other o f which tho cancellation of 
the bond may bo regarded as, m effect, depriung of any 
further impoitance, tho original order which was wrongly 
passed 

It may also be observed that under section 124 the District 
Magistrate may order a person imprisoned for failure to give 
security to be discharged but the section 'ays nothing about 
cancelling tbe order of the Subordmite Magistrate requiring 
the bond to be given It can hardlj be contended that the 
absence of a provision in tho section for cancelling the order, 
limits the power of tho District Magistrate to discharge the 
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Be prisoner to coses other tlion those in which the order of the Sub 

.°" D ordinate Magistrate was illegal or unnecessary ot the time when it 

Bbnsok J tiros made The interpretation which I bavo given to section 125 
seems to me to be m accordance not only with its plain language, 
but with obvious convenience The District Magistrate is the 
Chief Magistrate responsible for the peace of the whole district , 
ond it Beems improbable that the Legislatuie would restrict his 
power of control over tho orders of Ins Subordinate Magistrates 
when those orders oie, in his uioie experienced judgment, un 
necessary for the peace of the district It is contended, however, 
that he could always report the case to the High Court under 
section 138, but that would seem to involve a lengthy and cum- 
brous procedure without any corresponding advantage It may 
bo pointed out also that the Chief Presidency Magistrate has 
power to act nnder section 125, but it is not clear that he has 
any power under section 138 or otherwise to report a case to the 
High Court for revision If, therefore, the restricted scope of 
section ll 5 contended for by the Public Prosecutor is correct, 
a wrong or illegal order made by a Subordinate Presidency 
Magistrate under sections 107 and 118, could not be interfered 
with by the Chief Presidency Magistrate himself, nor could he 
report the case to the High Court This could hardly have been 
the intention of the Legislature 

It is also suggested that if the Legislature intended to give 
tho District Magistrate rovisional powers, they would have been 
given m Chapter XAXIf, as in the caso of wrongful discharges, 
but the answei is that there was no need to make any provision in 
that chapter as it had already been made in section 125 I do not 
think that any argument can bo drawn from the fact that tho 
Sessions Court is a Court of Reference for certain purposes under 
section 123, for section 125 is careful to exclude from its purview 
all such cases In my opinion, then, tho District Magistrate in 
tho present case had power under section 125 to entertain tho 
petition to cancel tho bond, and it was open to him, in his 
discretion, to consider whether there wore sufficient reasons for 
requiring the petitioner to execute tho bond, and to cancel it if 
he found sufficient reason for so doing The fact that there was 
a prayer to set aside tho Older in pursuance of which the bond 
was executed could not deprive the District Magistrate of the 
jurisdiction given by the section to cancel tho bond 



^ OL XXXVII] 


MADRAS SERIJS 


iai 


I would Bet aside his order and direct him to restore *he 
petition to lus file, and to deal with it in accordance with law is 
above stated 

I do not think tl at this Court si ould go n to the merits ii «* 
case of this kind where the District Magistrate 1 as jurisdiction 
but ha** dismissed the petition on the ground that he has no 
jurisdiction In he I rddula Host Jfeddi(l), I refused to cutortain 
a petition similar to the present petition on the ground that the 
matter was one within the cognizance of the District Magistnte 
u»d no application had 1 eon trnde to him It seems to mo that 
he is in a better position tl in this Couit to deal with tins ma f ter 
which relates to the peace of his district 

The «ame view w is taken and the s«itno rule followe 1, in 
two cases by Kkox, J , already referred to [Emperor v Abdur 
Rahim{2) and Emperor v Sumeshar Da»(3)] 

Ah, liowevo”, ray learned brother does not agree with me as 
to the interpretation of section l2o and as the question of Ivw 
involved is one of import ince and likely often to arise in practice, 
I think it desirable to refer for the decision of tho Pull Ilench tl e 
question whether, on the facts of this case a« stated by me, the 
District Magistrate was right in holding that " lie had no powor 
to entei tain the petition ’ 

buNDAiu Avyab, J — In this case an order was passed by the 
Sub Divisional First class Magistrate of Bellary directing the 
petitioner in this Court, Marc Gowd under section 107, Criminal 
Procedi r«* Code to executo n bond foi keepn g the peace The 
petitioner moved the District Magistrate of Bcllarj under section 
125, Criminal Procedure Code to set aside the older and to 
cancel tho bond It is admitted that the application was based 
entirely on the ground that it was parsed by the bub D visional 
Magistrate on insufficient grounds Tho District Magistrate held 
that he had no power to revise the order of the Sub Divisional 
Magistrate under section 125 as he was asked to do This Court 
is asked to hold in the exeicise of its powers of revision that the 
District Magistrate was wrong in declining jurisdiction 

The question for decision n> whetl or the District Magistrate 
was right in the view he took of bis powers under section 125 
Tho contention of Mr J C \daui, tie learned counsel for the 
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Mark U 

BbNBOV 


SlNDABA 

Attar, J 


(1) Criminal Revision Caso ho 17 ot 1907 (°) (100a) 3 Cr LJ* 338 
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Re petitioner, is that section 325 confers plenary powers on tlie 

‘District Magistrate to cancel the bond executed for keeping fcfae 

A°yar* B ^ P eaco or f° r good behaviour on any good ground, whether 
because the order was wrongly passed, or because there was no 
further necessity for keeping the bond alive in consequence of a 
change in the circumstances of the case, or because, on fresh 
facts not presented to the Magistrate who passed the order but 
brought to the notice of the District Magistrate, the order 
directing security to be given appears to be unnecessary ft is 
admitted that before a bond has been actually executed the Dib 
tricfc Magistrate has no power under the section to set aside the 
order directing a person to execute a bond. Mi Adam relies on 
a decision of the hull Bench of the Calcutta High Court, Nobu 
Sardar v JJmpefoi [1) in support of his contention The learned 
Public Prosecutor contends, on the other hand, that the junsdic 
tion conferred by section 125 on the District Magistrate cannot 
include the power to set aside the order of any inferior Magistrate 
as a Court of Appeal or Revision , and theiefore, also the power 
to cancel the bond executed, m pursuance of the order, on the 
ground that it was wrongly passed Tins contention must, I 
think, be sustained The different kinds of jurisdiction possessed 
by a superior Court over the proceedings of an inferior Court are 
described in the Criminal Piocedure Code as those of a Court of 
** Appeal,” “ Confirmation,” ‘ Reference or Revision ” See section 
520 “ Appeals ” are dealt with in Chapter XXXI Referenco 

and Revision are dealt with m Chapter XXXII ‘ Confirmation ” 
is dealt with in special sections relating to proceedings of an 
inferior Court requiring confirmation Section 404 enacts that 
(e No appeal shall lie from any judgment or order of a Criminal 
Court except as provided for by the Code or by any other 
law for the tune being m force ” No appeal is provided for 
either in Chapter XXXI or m terms anj where eNo in the 
Code against an order either under section 106 or section 107 
directing security to be given to keep the peace, while an appeal 
is provided by section 406 against an order, passed by a Magis 
trafce other than a District Magistrate or a Presidency Magistrate, 
for security for good behaviour under section 1 3 8 of the Code. 
With respect to a District Magistrate’s powers of revision section 
\ 


fl) (1907) I L B , 84 Calc i (FB) 



VOL XXXYIJI MADRAS SERlfcS 133 

435 entitles him to call for and examine, the record of any pro- 
ceeding before any infenoi Criminal Court Section 436 
empowers him to pass fin'll oidei s in revision in ono class of cases , 
and section 438 authorizes him to leport to the High Court the 
result of his examination of the record in other ca^es for the 
orders of the High Coait There can he no doubt that both the 
Sessions Judge and the District Magistrate are empowered to 
report to the High Court an order directing security for keeping 
the peace under section 4S8 after examining the record under 
section 435 It is unlike)} that, if tlio District Magistrate was 
intended to be Couit of Appeal or Revision with respect to oiders 
or security to keep tit ptnc6, piousion would iot have been 
made for it in Chapter XXXI or Chapter XXXII Ihero is no 
apparent reason for not doing so and for providing an ip] eal or 
revision in another portion of the Code Besides, it is unlikely that 
tlio word “ Appeal oi Rovision " would not have been employed 
m section 12o, if it was intended that the District Magistrate 
should bo i Court of Apptal or Revision with respect to tlio ordei 
of an infouor Couit for security to keep the peace Again section 

125 refers to an ordir foi security for good bcbavioui as well as to 
oi e foi accunty to keep the peace. It is not likely that section 126 
also was intended to confer tho powers of an Appellate Conit m 
♦he former class of cases when section 406 expressly jnovides nu 
appeal m sueh caseB An examination of some other sections in 
Cliaptei YI1 (C) dealing with “ proceedings m all casts subse- 
quent to order to furnish security ” lends to tho snne conclusion 
hpction 123, clause (2), mikes the Sessions Judge a Court of 
Itefercnco vv ith lespect to all orders for security parsed by 
Magistrates for a period exceeding one year, and the High 
Court a Court of Reference for similar orders passed by a 
presidency Magistrate Is it likely that the District Magistrate 
would be umde a Court of Appeal or Pension in a ea'e where 
the Sessions Judge is made a Comt of Rcfercrce Section 124 
gives the District Magistiate the powei to reha^i a ]ersou 
imprisoned foi failing to gi\esicun‘y ordered by any Magistrate 
of the district, including Ins own jrtdecessor, where he is of 
opinion that tho release may be made without hazard to the 
community or to any other per-ou He may, on the same ground, 
reduce tho amount of secunti tr luttail the time for which 
security has been requited. Ihis is a power of the nature of 
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Re origin il jurisdiction not questioning the legality or validity of an 
Mask Gowd , , - . ° ... ® , , . 

order pissed for giving secant) Where the order for wearily 

AytaW ^ ias ^ een P asse ^ by the Court of Session or the High Court, the 
District Magistrate or the Chief Presidency Magistrate, ns the 
case maj be, may make a reference to the fee^ions Court and 
the High Court, respectively, if he thinks that a person impiisoncd 
for failing to give security may be discharged without any 
hazard Such a reference also does not question the validity 
of the original order for secun*y It 19 unlikely that section 
125 immediately following the above sections and not expressly 
providing that the District Magistrate is to be a Court of 
Appeal or Reusion intended to confer on him powers of an 
appellate or revision^! chaincter M 01 cover, if this were the 
intention there is no reason for not enabling the District 
Mig strate to sot aside the order foi security and for ptovidmg 
only tl at le may cancel the bond after it has beon executed 
It does not seem to Do permissible to interpret the power to 
cancel tho bond as including the powor to set aside the order 
for sccunty \ stronger reason for holding that the District 
Magistrate lias 1 o appellate powers under section 125 is that ho 
is empowered to exercise the power confericd by the section at 
any time It is extremely improbable that Appellate Jurisdiction 
would be given to a Court without limiting the time within 
which such power might be exercised The Galoutla High 
Court in Bari a Gt andra Bey v Janmejoy Dutt[ 1), held that 
,f the jurisdiction conferred bv section 125 is not an appellate or 
te\ isional, but an original jurisdiction ** J hi* appears to bo 
the only view consistent with the pros wons of tho Code already 
referred to It is tine that no bond )i id been actually exeouted 
in that case and tho District Magistrate s order was therefore 
entirely wrong and the opinton expressed by the learned Judges 
who decided the case m iy be regarded as only an obiter dictum 
In Nabu Sardar v Emperor (2), a bond for keeping the peace 
had been executed by the pe-son ordered to do so Ho applied 
to the District Magistrate for the cancellation of the bond It 
does not appear on what ground he requested him to do so 
Maclean, C J , 1 eld that the District Magistrate may, under 
section 125, cancel a bond for any reason which he thinks 


(l) (1005) I L.U , 32 Gate 848 
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sufficient He observed, " If lie thinks that the bond ought never 
to have been required, is not that a sufbcient reason ? I should Gowp 
say so There is nothing in the section to qualify or restrict Sundara 
the natural meaning of the language used, or to indicate that 
sufficient reasons means reasons m connection with something 
which has occurred after the execution of the bond ” Goose, J , 
concurred in the observation The questions referred to the 
Full Bench were — “ (i) Has a District Magistrate power under 
section 125 of the Code of Criminal Procedure to direct tbo 
cancellation of a bond to keep the peace executed on an order 
by a Subordinate Magistrate on any other ground esrept that 
the bond is no longer necessary ? (») Has the case of Bari a 
Chandra Dey v Janmejoy Dntt(l)> been correctly decided 
It mnst be observed *hat m Barla Chandra J)cy v Janmejoy 
Dutl( 1) it wsb observed that a bond could be cancelled under 
section 125 only “if after a bond has been executed it is made 
to appear that by reason of the circumstances as they existed 
at the date of the application, that is circumstances subse- 
quent to the date of the execution of the bond, the continuance of 
the latter is no longer necessary the District Magistrate may 
cancel it ” The other learned Judges who took part in JVaha 
Sardar v Bmpeior(2), agreed in answering the first question m 
the afhrmativo and the second in tho negative That is, they 
held that the District Magistrate’s power to cancel a bond wns 
not confined to the case where the bond was no longer neces 
Bary ind that Barla Cl andra Bey v Janmejoy Dutt[l ) which 
held the contrary view was not correctly decided It is not quite 
clear whether they intended to concur in the Chief Justice’s 
observation that tho cancellation ini 0 ht be based merely on 
the ground that the order for sccnnty wa3 wrongly passed 
Section 125 merely states that the District Magistrate may 
cancel the bond “ for sufficient reason ” What would c msti 
tute a “ sufficient reason ’’ is not explained Section 124 con- 
fines tho power to discharge a peison imprisoned For failing 
to give security lo cases where tbero would bo no hazard 
m releasing the accused It is reasonable to infer that tho 
*' sufficient roason ” referred to in section 125 was intended to be 
wider than the reason mentioned m section 124 At the same 

(1) (1905) l L n , 32 Cato StSatpOS’ (2) (1907) ILK , 31 Calc , 1 (P B) 
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District Magistrate was a power to cancel the bond and no* a 
power to upset an order to keep the peace This was a mere 
matter of woidrag There was nothing in the Code limiting 
appeals to the chapter specially dealing with appeals (Chapter 
XXXI) and indeed secfcw n -104 admitted the possibility of appel- 
late jurisdiction "being pronded elsewhere in the Code font 6aid, 
" No appeal shall he except as provided for by this 

Code” Furthei the words m section 125 "at any time” pre 
eluded the idea that the bond could only be cancelled because 
reshfacts had arisen since it was ordered Suppose the order 
was parsed by the Subordinate Magistiate and the bond imme- 
diately entered into and that thereupon the person bound orer, 
at once, say within 30 minutes of the parsing of the order, asked 
the District Magistrate to cancel the bond, the latter might have 
to say that although desirous of cancelling the bond and although 
he had power to cancel it at any tune, he conld not exercise 
that power as there had been insufficient time for anything fresh 
to happen The effect would be to make the words "at any 
time” meaningless and to read into the section limitations which 
would completely destroy its sense 

The Public Prosecutor ( C F Napier) contra 
The arrangement of the sections in and the scheme of 
Chapter VIII showed that the appellate jurisdiction in the strict 
sense of the word was not contemplated [He then reviewed the 
sections of Chapter VIII in detail ] The jurisdiction conferred 
by section 125 was neither appellate nor revisional but an 
original jurisdiction and an original jurisdiction must be exercised 
upon original matter and not treated as an appellate junsdiction 
The language to " cancel the bond ‘ instead of “ set aside the 
order” shows that there is no power to deal with the order 
Therefore it cannot be appellate or revisional 

The power is equally exercisable in cases of bonds for good 
behavionr where there is an appe tl under section 400 which 
indicates it is not appealable 

It is analogous to the power to "order to be released ” given 
to the District Magistrate by tho preceding section 124 

The words "at any time” may have been insorted to enable 
the District Magistrate to cancel the bond however late, that is, 
the appellant was not to bo prejudiced by delay in applying for 
its cancellation 
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The opinion of tho Tull Bench was delivered on 20th March 
Chief Jcstice— I have had the advantage of reidtng the Gq wd 
Judgment which ha» been written by Sane* ban Naim, J, and I 0 J 
agree with the conclusion at which he has arrived 

I think the view taken by the t all Bench of the Calcutta 
High Court in Nabu Sardar r Emperor (1), was right 

I am of op mon that the Magistrate was wrong in holding 
that "he had uo power to entertain the petition, ’ and I would 
answer the question which has been referred to us in the 
negative 

SankaBaii Naif J — ' 1 he question for consideration 13 whether Sa'.kaban 
a bond to keep the peace executed by a person in pursuance of 
an order of a First class Magistrate under sections 107 and 1 18, 

Criminal Procedure Code, can be cancelled by the District 
Magistrate under section 125, Criminal Procedure Code, on the 
sole ground that the evidence before the Magistrate did not 
justify him id passing such an order 

An order under sections 107 and 118 is passed to prevent 
any person from committing a bleach of the peace or from 
disturbing public tranquillity It is based upon evidence reoorded 
asm summons cases I he amount of the bond must bo fixed 
with due regard to the circumstances of the case and should not 
be exces«ive The period for which security is required is to 
■commence on the date of such 01 dor unless tho Magistrate fixes 
a later date Sureties also tnay bo required by the Magistrate 
if be thinks it necessity, and in default of such security, tho 
person against whom the order 13 passed maj bo committed to 
prison until ho gives it or till the period oF one year expires 
Under section 121, the District Magistrate may release any 
person who has not given such security, if he is of opinion that 
U may bo done * without hazard to the community or to nny 
other person " Thou comes the important section — section 125 
—which runs in these w ords ** The Chief Presidency or District 
Magistrate uiny at any time, for sufficient reasons to be recorded 
m writing, c vncel any bond for keeping the peace or for good 
behaviour executed under this Chapter by order of any Court 
in his district not superior to his Conrt " Benson, J, held 
that, if the District Magistrate is of opinion that the order 
13 not supported by tho ovidence on the record, it is open to him 
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to cancel tlio bond Sukdara Ayyab, J , on the other hand, 
held that such bond can he cancelled only on the ground 
of ‘something occurring after the execution of the bond which 
makes it right that it should be cancelled or on some other 
giounds which would not impeach the coriectness of the order 
passed by the inferior Magistrate, but that a District Magistrate 
lias no power to cancel the bond on the ground that the order 
for its execution was made on insufficient grounds 

If we give the wor Is “for sufficient reasons ** in the above 
section their natural meaning then it would seem that the 
District Magistrate may set aside the order if he thinks that 
tho evidence did not support the conclusion arrived at by 
the Subordinate Magistrate That the evidence adduced does 
not warrant the conclusion is surely » sufficient reason for 
interference If anything had happened after the date of the 
p ssing of the order which made the continuance of the bond 
unnecessary that also would be a sufficient reason If again the 
District Magistrate considered f om any other information which 
was not placed before the Deputy Alagi«trato that nny bond was 
unnecessary then also the section gives him tho power to cancel 
the bond Is tl ere any reason then, to restrict or qualify the 
ordinary meaning of the words used ? It was argued that section 
125 refers to orders lor secuntv to keep the peace as well as to 
orders for security for good behaviour that section 406 gives a 
right of appeal against the latter class of orders , no such right 
of appeal is given in the former class of cases by any section of 
the Code, nor is any right of the District Magistrate to revise in 
terms recognised, it is therefore unlikely that section 125 was 
intended to confer such powers Now the power of interfeience 
with orders for security for good behaviour was given by the 
Criminal Procedure Code, section 125, only recently No 
inference can therefore be drawn from that provision and tho 
right of appeal given by section 406 The fact that no right of 
appeal is given does not show that the District Magistrate may 
not exerci e the powers usually vested in an Appellate Court 
In Revision for instance such powers are often exercised, though 
the party has no right to be he ird Sections 435 to 438 which 
Tefer to tho revisional powers of the District Magistrate do not 
refer to the security cases, as they ha\e been already dealt with 
under section 125 Moreover it has to be noticed that section 
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125 admittedly enables the District Magistrate to interfere on ^ 

grounds other than those disclosed by the evidence bofoie the MiS &Gowo 

Magistrate who passed the order A Court m the exercise of Savka&ai* 

its appellate or revisionat powers is confined to the evidence I * AIB J 

recorded The section therefore conferred far Jaiger powers than 

those of an appel'ate or revisional Conrt Ihe object of section 

107 indicates probably why it was considered inexpedient to 

give aright of appeal to the party, while as tne Chief Magistrate 

responsible for the peace of the district it may have been 

considered advisiDle to give him ample powers of mtoiference 

The order under sections 107 and 118 may result in simple 

imprisonment for one year It is hardly likely that such an 

order would be intended to be final The High Court s power 

of Revision when the evidence is recorded only as in summons 

cases will seldom be invoked with success, and as no right of 

appeal is given, it is probable that section 125 was intended to 

give the District Magistrate the right to review the evidence 

An argument was based on the fact that section 125 enables the 

District Magistrate only to cancel the bond, not to set aside 

the order The bond may be cancelled not only for the iea«on 

that the order is wrong, but, though the order is right on 

the evidence before th6 Subordinate Magistrate, for other reasons 

the District Magistrate considers its continuance unneossary 

The order in such cases cannot bo set aside Again the Order 

under sections 107 and 118 is not to keep the peace, but to 

execute a bond to keep the peace With the execution of the 

bond the order may be Baid to have spent itself It is the bond 

then that remains to be cancelled 

Section 124 also supports this conclusion It enables the 
District Magistrate to release any person imprisoned for fadmg 
to give security when he is satisfied that he u lght do so “w thont 
hazard to the community or to any other person,” or, in other 
words, when there is no apprehension of any breach of peace or 
disturbance of public tranquillity ns stated in section 107 It is 
obvious that the District Magistrate may arrive at this conclusion 
on the evidence taken by his Subordinate Magistrate If this 
power can he exercised only in the nature of original jurisdiction, 
it is probable it would have been conferred al«o not solely 
on the Magistrate who originally passed the order. If he 
could do so under section 124, he surely could do the «ame under 
section 125. 

12 A 
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to cancel the bond Sundara Ayvab, J , on the other hand, 
held that such bond can bo cancelled only on the ground 
of something occurring after the execution of the bond which 
makes it right that it should be cancelled or on some other 
grounds which would not impeach the coriecfcness of the order 
passed by the inferior Magistrate, but that a District Magistrate 
has no power to cancel the bond on the ground that the order 
for its execution was made on insufficient grounds 

If we give the words “for sufficient reasons ” in the above 
section their natural meaning then it would seem that the 
District Magistrate may «et aside the order if he thinks that 
tbo evidence did not support the conclusion arrived at by 
the Subordinate Magistrate That the evidence adduced does 
not warrant the conclusion is surely a sufficient reason for 
interference If anything bad happened after the date of the 
passing ot the order which made the continuance of the bond 
unnecessary, that also would be iv sufficient reason If again the 
District Magistrate considered ftom any other information which 
was not placed before the Deputv Magistrate that any bond was 
unnecessary, then also the section gives him the power to cancel 
the bond Is there any reason, then, to restrict or qualify the 
ordinary meaning of the words used ? It was argued that section 
125 refers to orders for security to keep the peace as well a9 to 
orders for security for good behaviour , that section 406 gives a 
right of appeal against the latter class of orders , no such right 
of appeal is given in the former class of cases by any section of 
the Code, nor is any right of the District Magistrate to revise in 
terms recognised , it is therefore unlikely that section 125 was 
intended to confer such powers Now the power of interference 
with orders for Security for good behaviour was given by the 
Criminal Procedure Code, section 125, only recently No 
inference can therefore be drawn from that pt ovision and the 
right of appeal given by section 406 The fact that no right of 
appeal is given does not show that the District Magistrate may 
not exercise the powers usually vested m an Appellate Court 
In Revision for instance such powers are often exorcised, though 
the party has no right to be heard Sections 435 to 438 which 
refer to the revisional powers of the District Magistrate do not 
refer to the security cases, as they have been already dealt with 
under section 125 Moreover it lias to be noticed that section 
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125 admittedly enables tlie District Magistrate to interfere on Ba 

grounds other than tl ose disclosed by the evidence bofoie the MabeGowd. 

'Magistrate who pas ed the order A Conrt in the exercise of Samuban 

its appellate or revisional powers is confinod to the ovule nee * rA1K * T 

recorded The section therefore conferred far ] tiger powers than 

tho«e of an appel'ate or revisional Court The ibject of section 

107 indicates probably why it was considered inexpedient to 

give aright of appeal to the party, while, as tne Chief Magistrate 

responsible for the peace of the district it may have been 

considered ad visible to give him ample powers of intoiference 

The order nnder sections 107 and 118 may result m simple 

imprisonment for one year It is hardly likely tbat such an 

order would be intended to be final The High Court s power 

of Revision when the evidence is recorded only as m summons 

Cases will seldom be invoked with success, aud as no right of 

appeal is given, it is probable that section 125 was intended to 

give tho District Magistrate tho right to review the evidence 

An argument was based on the fact that section 125 enables the 

District Magistrate only to cancel the bond, not to set aside 

the order The bond may be cancelled not only for the leason 

that the order is wrong, but, though the order is right on 

the evidence before the Subordinate Magistrate, for otber reasons 

the District Magistrate considers its continuance unneossary 

The order in such cases cannot bo set aside Again tho order 

under sections 107 and 118 is not to keep the peace, but to 

execute a bond to keep the peace With the execution of the 

bond the order may be said to have spent itself It is tho bond 

then that remains to be cancelled 

Section 124 also supports this conclusion It enables the 
District Magistrate to release an) person imprisoned for failing 
to give security when ho is satisfied that ho might do so "w tboct 
hazard to the community or to any other person/’ or, in other 
words, when there is no apprehension of any breach of peace or 
disturbance of public tranquillity ns stated in section 107 It is 
obvious that tho District Magistrate may arrive at this conclusion 
on the cvidonco taken by his Subordinate Magistrate If this 
pow er can be exercised only in the nature of original jurisdiction, 
it is probable it would have been conferred al o not solely 
on the "Magistrate who originally parsed the order. If he 
could do so under section 124, ho surely could do tho ^aino under 
section 125. 

12 -A 
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— . only alter the bond hna been executed or the party has been 

committed to prison This is true Bat it has to be pointed 
out that the period for which the security is required commences 
at the date of the order unless the Magistrate for sufficient 
reasons fixes a later date — section 120 Therefore the party 
must execute his bond with or without surety at once, in which 
case the District Magistrate can deal with the matter und°r 
section 125, or he 19 committed to prison in default, when the 
jurisdiction of tho Dishict Magistrate conferred on him by 
section 124 may be invoked The power to fix a lator date was 
only given recently I Bee no reason therefore to depart from 
the natural meaning of the words, and agreeing with Benson, J 
and the Full Bexjcb of the Calcutta High Court, answer the 
question in the negamc, *e, that tho Distuct Magistrate is 
. entitled to entertain a petition to set aside the order of the 
Deputy Magistrate as ha\ in g been passed ou insufficient grot nds 
Tyabji j Ttadji, «J — The question we have to determine is whether 

the District Magistrate was right in declining to assume juris- 
diction under section 12o of the Criminal Procedure Code The 
section is as follows — “ The Chief Presidency or District Magis- 
trate may at any time, for sufficient reasons to be recorded 
in writing, cancel any bond for keeping the peace or for good 
behaviour executed under this Chapter by order of any Court w 
his district not supenoi to his Court ” 

According to the view of the section taken by the District 
Magistrate, m cases where it is contended that the bond should 
be cancelled and such contention is based on the same materials 
as those on which the order was originally made, there cannot 
bo sufficient reasons ” within the moaning of the section for 
cancelling the bond 

It is not suggested that there is anything m the soction itself, 
or in any othoi part of tho Code, to give a restricted meaning 
to the 'v ords “ sufficient reasons ” But my learned brother, 
Sqndaka Ayyab, J , was of opinion that, when section 12o is read 
with the rest of the Code, and when duo consideration given to its 
context, it appears that tho nature of tho powers conferred by 
tho section is different from that which would result, if tho 
section wore read in its more liberal, and, what seems to mo to 
1 e its natural sense I shall refer to tho construction of the 
soction which would J ermit tho Magistrate to cancel thohonl 
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without fresh material on the ground that the bond should never jj, 
have been ordered to be executed, as the more liberal construe- Go to 
tion, and bj the more restricted construction I mean the Tiabji, J 
construction which has been put upon it by the District 
Magistrate and accepted by So'Jdaea Ayyae, J , and supported 
before ns by the learned Government Pleader 

The first head of argument before us was that, if the section 
is read in its more liberal sense, it will have the effect of provid- 
ing for an appeal from an order requiring a bond to be executed, 
and it is argued that it is indicated sufficiently by the Code that 
there is an intention on the part of the Legislature not to permit 
of an appeal from such an order Tins argument seems to me 
to assume, without sufficient grounds, that the jurisdiction that 
would arise if section 125 were read in its more liberal sense was 
considered by the Legislature to be exactly in the nature of a 
power to entertain an appeil It seems to mo that it could not 
hav e been so considered It is admitted that, whichever construc- 
tion is placed on the section, the Chief Presidency or thoDistuct 
Magistrate may, if he chooses, cancel the bond on a consideration 
of fresh materials which were not before the Court ordering the 
execution of the bond This is not generally associated with 
appellate powers It is true that courts with appellate jurisdic- 
tion have, m exceptional cases, the power to take fresh evidence, 
but they are, as a rule, required to give their decisions on the 
same materials as were present before the Court of First Instance. 

Hence, if the powers conferred by the section are liberally 
construed, they would not assume the form of appellate powers.) 

The argument above referred to seems to me equally to bo 
incapable of withstanding » careful examination from another 
point of view for, assuming that the section should bo read 
in its more restricted sense, and if therefore, it is taken as 
providing for a review on fresh materials, then it would be more 
in conformity with the usual and recognised principles of the law 
of procedure to empower theCourt that has made the order in the 
first instance to revie \ that order, whereas in stction 125 it 
is contemplated that the Court which is asked to cancel the hood 
is, in most cases, different from the Court initial ly making the 
order In other words even if the section is re id in its more 
restricted sense (is contended for by the Govert raent Phader), 
tho powers created bv it do not coincide with po vers of review 
The fact that, in the great majority of ca«es tin powers under 
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only after the bond has been executed or the party lias been 

^Naib E j N oommitted to prison This is true But it has to be pointed 
ont that the period for which the security is required commences 
at the date of the order unless the Magistrate for sufficient 
reasons fixes a later date'— section 120 Therefore the party 
must execute hsa bond with or without surety at once, in which 
ease the District Magistrate can deal with the matter under 
section 125, or he is committed to prison in default, when the 
jurisdiction of tho District Magistrate conferred on him by 
section 124 may be invoked The power to fix a later date was 
only given recently I see no reason therefore to depart from 
the natural meaning of the words, and agreeing with Benson, <T 
and the Full Bench of the Calcutta High Court, answer the 
question m the negative, le , that the District Magistrate is 
, entitled to entertain a petition to set aside the order of the 
Deputy Magistrate as having been passed on insufficient grounds 
Tyab« J Tvabji, J — The question we have to determine is whether 
the District Magistiate was right in declining to assume juris- 
diction under section 12o of the Criminal Procedure Code The 
section is as follows — “ The Chief Presidency or District Magis 
trate may at any time, for sufficient reasons to be recorded 
in writing, cancel any bond foi keeping the peace or for good 
behaviour executed under this Chapter by order of any Court in 
Ins district not supenoi to his Court n 

According to the view of the section taken by the District 
Magistrate, in cases where it is contended that the bond should 
be cancelled and such contention is based on the same materials 
as those on which the order was originally made, there cannot 
be “ sufficient reasons ** within the meaning of the section for 
cancelling the bond 

It is not suggested that there is anything in the section itself, 
or m any otboi part of the Code, to give a restricted meaning 
to the words ‘ sufficient reasons ” But my learned brother, 
Sgndaka Avtab, J , was of opinion that, when section 125 is read 
with the rest of the Code, and when due consideration given to its 
context, it appears that tho nature of tho powers conferred by 
tho Bection is different from that which would result, if tho 
section were read in its more liberal, and, what seems to mo to 
be, its natural sense I shall refer to tho construction of the 
faction which would peiimttho Magistrate to cancel the bond 
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is different from that of an appellate Court or a Court of review K ( 

In the second place, it seems to me that if I am right m the JlABE QowI >. 
conclusion that the powers are different, and perhaps, iu some Ttabji J 
respect*, more extensive, and if I am right in assuming that the 
general nature of the functions exercised by the District Magis- 
trate throws light on the nature of the powers conferred by 
section 125, then it would be moro in accordance with the scope 
of the section, as I interpret it, that the Legislature should save 
the Magistrate from tho necessity of expressing any opinion as to 
the correctness or the incorrectness of the original order where 
he is of opinion that the bond which had already been executed 
should be cancelled. In other words, in the view I take of the 
true construction of the section, the Legislature intended tho 
Magistrate to exercise the powers quite independently of the 
necos°ity to pronounce on the correctness or the incori ectne^s of 
the original order This view, it seems to me, is supported by 
the nature of the jurisdiction created by section 107 of the 
Crim nal Procedure Code (under which the bond is orginally 
ordered to be executed) and by the mode m winch the Legis 
lit nre deals with orders passed under the section It will be 
observed that these orders are not subject to appeal in iho 
■ordinary way (seo section 406 of the Code). The Legislature, 
apparently, desired that no persoQ should complain of an order 
to execute a bond for the purpose of preventing a breath of the 
peace or disturbance of public tranquillity , but what it does 
provide is that, if the exigencies of public peace and tranquillity 
have been sufficiently safeguarded the authorities responsible for 
seemf that thire is no breach of tho peace, or disturbance of public 
tranquillity mav have thepower of bringing nbouta cessation of the 
operation of the measures, which they find to be no more necessary. 

Both tho learned counsel who argued the case before us sought 
to found an argament on the words “ at any timo ” which form 
part of the section I accept the interpretation put on those 
words by each of tho counsel and think that the words in question 
mean " however e irly or however late*' Mr Adam may make 
the application, as he suggested, half an hour after the order 
is passed, aud tho Government Pleader zm\ make it when there 
is only one day left for the expiration of the period for which 
the bond has boon executed, hut neither can prevent the nppli 
cation ’ If I am right that this is the effect of the 

■words , ’ it is plain that no argument can be 
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section 125 would be exercised by tbe District Magistrate 
coupled with the nature of the functions annexed to the office he 
holds seems also to furnish an indication that, whatever inter- 
pret ition is given to section 125, it cannot have lefeiencetoa 
jurisdiction exactly similar to that of a Coart of appeal or of 
revision Neither construction makes the powers created by the 
section conform exactlv to the powers of a Couit of appeal or of 
revision in either case, they are powers of a special and rather 
of an exceptional nature 

But assuming that the more liberal construction of section 
125 converts the junsdiction conferred by it into that of an 
Appellate Court, I fail to see that there is anything in tliQ Code 
which would constrain us to hold that section 125 ought neces 
tardy to be so construed as to prevent its giving rise to powers of 
entei taming appeals Section 404 of the Criminal Piocedure 
Code which has been referred to m this connection lays doun 
that “ no appeal shall he . . except as provided 

for by this Code or by any other law . ” It is not stated 

that f *no appeal shall lie except as provided by Chapter XXXI 
of the Code " (which deals with appeals), or even “ by Part VII ” 
(which deals generally with appeals, reference and revision), 
Henoe, it would seem that the Legislature did not contemplate 
tl e rest of the C ode to be so interpreted that no appellate or 
revisional powers should arise under any portion of the Code 
except under Part VII thereof 

The learned Government Pleader also argued that, if section 
125 is read together with sections 124 and 126, it will appeal 
that the power under each of these sections does not arise unless 
the original order to give security has been gvrew eSecA. to, either 
the obedience of the person agamst whom the order is made, 
or by impii'oninput as a punishment foi disobedience Hence, 
it is argued that it follows that the Court acting under section 
12o must proceed on the basis that the order requiring the bond 
to be executed was rightly made, and tbe section markedly omits 
to say that the Chief Presidency for the District Magistrate may 
set aside the order , and jet, if tho said Magistrate cancels tho 
bond on the same material that was beforo the first Court, it is 
evident that he, in effect, sets aside the order This argument 
fails to convince me for two leasons In the fir-t place, it seems 
to mo that, for tho reasons I have already indicated, the Legisla- 
ture in section 12o contemplates a kind of jurisdiction which 
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absence of proof that t bey authorised »noh acknowledgment or payment g R, 7 Fibu 
may be an act nece«sary or one ua ally done in eanymg on the business of v 
partnership and soch authority cannot be presumed SeethaRama- 

The decisions in Tala «2>r imania Pillai * RamanaVan Chetttar [(1909) ___ 

1 R “12 Mad, 421] and Shaii Wohtdten Sah<bv Official Ass gnee of Madrat 
[(1°12) I LE,, 3a Mad 14-] req ire to bo recona lered in the light of the 
rchngs of the Lngtish and other Indian Iligl Courts Sucb acknowledgments 
are made as a matter of conrso by trale debtors whether carrying on business 
singly or in partner hip and are forthcoming in almost erery suit for tbo price 
of goods sold and delivered This is a matter will in t! o dally experience of 
Courts of First Instance so that they are entitled to take judicial notice of it 
without requiring proof of tt e sa ne 

The facts of the case are fully given in the judgment 

C P Rama$icam% Ayyar for the plaintiffs 

T S Sajagopala Ayyar for the second defendant. 

Jcdgmem — Ihte js a suit by the plaintiffs, a firm of Wallis, J 
merchants carrying on business in Madras, against the three 
defendants, who are brothers alleged to be carrying on business 
in partnership in the mofu«sil for the price of goods sold and 
delivered with interest according to agreement , and the plaint 
alleges that accounts were settled on 7th January 1909 when 
Rs 3.97G-0-6 were found dae to the plaintiffs and the first defend- 
ant signed for that amount m the books of the plaintiffs The 
firat and third defendants do not contest the smt The second 
defendant has filed a written statement in which he denies carry- 
ing on business m partnership with the first and third defendants 
and says that the business belonged exclusively to the first de- 
fendant lie also denies that the business was a f imily trade 
and says there was no meaning in calling tbo defendants members 
of an undivided Hindu family as thoro is no family property. 

He also pleads that the suit is barred bj limitation 

The transactions with tho first defendant are proved and are 
not barred owing to the acknowledgment by the first defendant 
There must therefore be judgment ngain«t him m any event 
As regards the second defendant, I find it proved against him that 
he was a partner with the first defendant His denial that he 
had anything to do with the business is contradicted by the 
letters exhibited m Ins own writing It is clear that the defend- 
ants were nnaividod and were working together for profit in 
the business and this it seeins to mo renders them partners 
within the definition of section 239 of the Indian Contract Act 
The business was no donbt carried on in the name of the fir«fc 
defendant as appears from the plaintiffs* ledger, bnt there is 
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founded on tlie basis that the meaning to be annexed to them 
can only be one of the two mentioned by the learned counsel to 
the exclusion of the other, and that, if they mean “ however early, * 
they imply that there is no time for fresh material being 
brought if on the other hand, they mean u however late/ then 
they imply, in the first place that the delay in obtaining fresh 
material is not to prejudice the applicant, and secondly, that tbo 
section cannot have reference to an appeal, time for which would 
ordinarily be limited 

For these reasons, I nm of opinion that under section 125 of 
the Criminal Piocedure Code, the Chief Presidency or District 
Magistrate may cancel the bond therein referred to, if the said 
Magistrate is of opinion that the Court ordering tho execution 
of the «!aid bond ought never to have so ordered 

This case coming on for final hearing (on 15th April 1913), 
after the expression of the opinion of the Full Bench on the ques 
tiou referred to, upon perusing the petition and the orders of the 
Lower Courts and the material papers in the case and upon 
hearing the arguments of J C Adam, counsel for petitioner and 
of the Public Prosecutor for the Crown tho Court (Benson and 
Sundafa Aviaf, JJ ) made the following order — 

Order — -In accordance with the opinion of the Full Bench wo 
set aside the order of the District Magistrate declining jurisdiction 
and direct him to proceed to dispose of the caBo in accordance- 
with law A copy of the decision of the Tull Bench will be 
furnished to the District Magistrate 


ORIGINAL CIVIL 

Before Mr Justice Wall s 

1013 K R V FIRM (Plaintiffs), 

September 

10 v 

SATHYAVADA SEETHARAMASWAMI and OTHErs 
(Defendants) * 

Jim fat on Act (JX of ]P0S) t * 19 and 20— Payment or aclno cledgmen lj one 
partner only — Invalid a) against other partneft i ahtenee of proof of 
a fher fy to male it— bo presumption of i ch author* Contract Act (IX 
of lh7Z) etc 251 — beetttary or u‘uatly dona in carrying oh partncrihip— 
Proof tinder tntvff eient— Jud e»at notice pract ce 
field that accord ng to tbe r tilings n th s Presidency an ockoowle lament 
or payment me lo by one partner dope not bind the o her jvertner* In thtr 
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Teasou onlj of mjr written acknowledgment or promise made k R v Fism 

and *1 ued bv any other or others of them’ Ihe mam altera „ v 

OESTUaBAMA- 

tion for the present purpose is that in the Indian Act partners *wami. 
nr a mentioned separately and not included under joint contnctors Walub 3 
It 1 as never been held, so far as I know, that the specific 
mention of the word partners makes any difference Construing 
the language of the English sections Sterling, J, m In re 
Macdonal 1(1), said that the word ‘'only” is emphatic and in 
In re Tucker (2', Lihbley, 3j J , observed that, u the object of the 
enactment was not to facilitate frauds (by debtoi s) upon creditors, 
but to protect debtors from stale demands," and Lord Herceell 
observed that it ‘was not intended to have any applica- 
tion where the payment . was made by lum for and on 

behalf of another co debtor at bis request ” It had previously 
been held by tbe Cc urt of Queen’s B*ncli in Goodwin v Par Ion and 
Page{3) that ono of two partners must bo presumed in the 
absence of proof to ihe conti ary to have authority to make a pay- 
ment on account of a debt due to the firm so as to take the debt 
out of the Statutes of Limitation agauiBt the other Tins caso 
was affirmed by the Court of Appeal in Goodmn v Partononl 
Page[ 4) and the same presumption is treated as applicable to 
acknowledgments in Lindle) oil Partnership and otl er text books 
though I have not found any express decision on the pant In 
Khoodee Pam Dull v Kxihen Chand GoIecJ a( 5), a case under 
the Act of 1871 whete a question aroso ns how far an ackncml 
edgment by one partner w is binding on another the Court 
seems to have been of opinion that if by the ordinary rules of 
partnership such an acknowledgment would bo binding on the 
other co pnrtucrs that would be sufficient, but the lingnage is rot 
vety clear In Premji Lvdho v Dossi Doongcri'ey(6), Scott, J 
ruled, " It must be al own that the partner signing t 1 * * * e 

acknowledgment had the authority, express or implied, to do 
so In a going mercantile concern such agency i®, I think, to bo 
presumed ns a rulo see Lmdloy on Partnership and Goodwin v 
Parlon an / Paye('l)" but he held, following If afsoa v Wood- 
nmn(7), tl at as the partnership had ceased to 1 e a going concern 
when tie acknowledgment was made it was not binding as the 

(1) (1SP7) i Cl 181 nt p 1SS ( ) 3 Ch, 4*9 at p 4 V 

(3) (W >) 4\ L T 91 W <18M» 4* L.T SrtS 

(5) (18 0) 25111 Ha (ril (1P S 6) ILP 10 Tom &>*atpS62 

(") <IS“5' "0 Eq 721 
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KE V Firm nothing unusual in that In the box the second defendant said 
ScsniARAMi- something about being divided in status bat not by metes and 
awAMi bounds In his written statement however he did not deny he 
Wallis, J was undivided, but only that there was any joint family property, 
and before he went into tlie box his vakil had expressly admitted 
that he was undivided and that judgment must in any event be 
given on that basis 

As regards limitation it is contended that the written 
acknowledgment bv the first defendant of January 1909 does not 
affect the other defendants and that the suit is barred as against 
them under two recent decisions of tins Court — Valasubramanta 
Filial v Ramanathan Ghettiar{\) and Shaik Mohtdeen Sahib v. 
Official Assignee of Madras{2) This is a question of very great 
importance, because written acknowledgments such as this are a 
very ordinary not to say necessary incident of business &t any 
rate in this part of Indio, and auy decision affecting their vali- 
dity must nave a far reaching operation” As is well known the 
object of th* legislation on the subject was the desire to restrict 
the rule lai 1 down by Lord Mansfield and the Court of King’s 
Bench in Whitcomb v JF7iift?ig(3), that any acl nowledgment or 
payment by one co-debtor was sufficient to take the case out of 
the statute of limitation as regards the others This was effected 
as to acknowledgments by Lord Tendcrden’s Act, 0 Geo IV, 
cap 14, and as (o payments by the Mercantile Law Amendment 
Act, 1856, 10 A, 20, Viet , c 97, section 14. The Indian 
Act of 1859 dealing only with acknowledgments provided 
generally (section 4) that “ if more than one person bo liable 
none of them shall be chargeable by reason only of a written 
acknowledgment signed by another of them ** The Act of 1871, 
section 20, contained the following explanation 2 “Nothing 
in tins section renders one of several partners or executors 
chargeable b) reason of a written promise or acknowledgment 
signed by another of them ” Section 20 of Act \V of 1877 
provided that “ IS othing in sections 18 and 19 renders one of 
several joint contractor*, executors or mortgagees chargeable 
by reason only of a written acknowledgment, etc” Ihis is 
very near the language of Lord Tendeulen’s Act “No socli 
joint contractor, executor or administrator shall lose the benefit 
of the said enactments so as to be chargeable in respect or by 

(1) (15>C9) 1 1 « 3. Jlftd , 421 (2) (1012) I L K la Mad, 14J 

(1)lSn,,IC 
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Krtshnasamt Chetiy(l), that, where a partnership ib dissolved k E V Fiem 
by the death of one of partners, the surviving partners cannot g ESlB * BABi . 
"bind the representatives of the deceased partner by their *wami 
acknowledgment of a debt of the firm nnloss they are specially Waiiis, J 
authorized to do so Here the learned judges would appear to 
have been of opinion that but for the previous death of the 
partner the acknowledgment would have been binding but the 
point did not arise directly The first case on which the defend- 
ant relies is a decision of the learned Chief Justice and Abdol 
Rahim, J , m Valatubromanta PiUa% v Ramanathan Ghettiar{ 2) 

In that case the learned judges dissented from the ruling of 
Scott, J, in Premjt Ludha v Dotsa Doongertey(3), that in a 
going mercantile firm agency is to be presumed which they 
treated as obiter, and laid down that something more most be 
shown that there must be “ some evidence that in the course of 
business the partners who made the payment had authority to do 
bo on behalf of the firm ” If I understand the learned judges 
rightly, they were of opinion that it was not enough to show 
that the payment was au act necessarj for as usually done in the 
course of the partnership business, section 251, but there must be 
evidence <t8 to the authority of the partners who made the pay 
ment The argument is not reported and it does not appear if 
the decisions in Goodwin v Parton and Pagc(4) was not brought 
to the notice of the Court or was regarded as inapplicable 
The next case ShatK Mohideen v Official Asngnec of Madras[5), 
was a decision of the learned Chief Justice and Savkaea'n 
Naib, J In that case the acknowledgment had been made by 
the partner in charge of a branch with reference to a debt con- 
tracted by that branch, and the learned judges held on appeal 
from a decision of my own, that there was no evidence that the 
partner making the acknowledgment bad luthonty to do bo on 
behalf of the firm, and that it was not a legitimate inference r or 
the fact of his being in management that he had snch authority 
In this case, Dalsulhram v IT«iI*das(6) as was referred to as 
well as Premji Jjiirfl a v Dossa Doongerseyffl), but the Court 
was of opinion it did not help tho respondent plaintiff 

(1) (1S98) 8 M L J 2G1 (2) (l«tf») I L tl 3> M*d, 431 

(3) (1$«>) I L E., 10 Bom , 358 (4) (1979) 41 L.T, 'll Red (1SS0) 42 h T„ SGS 
(5) (1912) I L.R. 35 Mad. 143 (C) (IP02) I L.R , 2o Bora 42 

(7) (1888) I L.E 10 Bom , 35s 
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K E V Firm presumption no longer applied In Gadu Bibt v Parsotam( 1), 
Seeth4rama- the Allahabad High Court referred to this decision with 

approval and held that where an acknowledgment was effected 

Wallis, J m the ordinary course of business of the firm and was such a 
transaction as was. contemplated m section 251 of the Indian 
Contract Act, it was sufficient to save limitation In J lalsukhram. 

v Kahdas(2i, Candy, J, referred to Scott, J*s ruling with 
approval, and stated that it had been approved by Sargent, 
C.J , in an unreported ca*e bin the Court eventually sent down 
an issue whetherassuming the partnership to have been existing 
when the acknowledgment was made, such acknon iedgznent was 
or was not an act necessary for or usually done in carrying on the 
business of the partnership (sectiou 291 of the Indian Contract 
Act), in winch case they held it must be taken to have been done 
with the authority of the other partners There it may be 
observed that section 251 of the Indian Contract Act, 1872, which 
was subsequent to the Limitation Act, IX of 1871, section 20, in 
which partners are expressly mentioned, is quite general in its 
terms and makes no exception as to payments and scknowledg- 
ments made m the necessary or ordinary course of the partner- 
ship business Now if, as here held, it be enough to show that 
the acknowledgment was an net necessary for or usually done in 
carrying on the business of the partnership that would seem to 
conclude the question so far ns relates to triding partnerships in 
this part of India It is the almost invan ible practice of trade- 
creditors there to insist on a written acknowledgment m their 
books being made by the debtors as a condition of giving credit 
and engaging in further transactions no donbt as a safeguard 
against idle and dishonest defences being set up if thev should 
ultimately be obliged to sue Such acknowledgments are made 
as n matter of course by the trade debtors, whether carrying on 
business singly or in partnership, and are forthcoming m almost 
every suit for the price of goods sold and delivered This is a 
matter within the daily experience of Courts of Tirst Instance and 
I think they are entitled to tako judicial notice of it if relevant 
nnd need not require it to bo proved by evidence in each case 
Coming now to the decisions of this Court it was held by 
St nit am an l a Ayyar and Boddam, JJ, in Pajagopala Ptllat v 


(1) (lffS) I L V 10 AIL 418 


(2) (1802) I L T-, 2C Bom •*_ 
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evented from Emperor v Bhausing(l) and Emperor v. Dharam R e g otl! 
Das(2), where it was held that the Appellate Court had juried tc G ooNt>E * a 
tion even when the Original Court was a 2nd or 3rd Claes Bx«.sov am> 

, , Sdndaba 

Magistrate Ayyab, JJ 

In this state of the authorities we think it desirable to refer 
the question, as "tated at the beginning of this order, for the 
deci ion of the Toll Bench, as we are inclined to doubt the correct 
ness of the decision in HTuthtah Chettt v Emperor(3) and tho 
cases w Inch followed it, having regard to the reasons staged in 
Borasami Naidu v. Emperor(i) 

this case then came on for hearing befoie tho Full Bench 
who expressed the following 

Opinion — We are of opinion that the jurisdiction of an Wiiitk C J , 
Appellate Court to older a person who has been convicted of one 
of the offences mentioned m sub section (1) of Bection 106 of the TTiBJI JJ 
Code of Criminal Procedure, is not restricted to cases whero tho 
conviction was by one of the Courts specified m the sub section 
The words " an Appellate Court” are quite geneial and tho word 
“alto” indicates that the powers given by the section may ho 
exercised by the Courts mentioned in sub section (1) and b} any 
Appellate Court 

M e think the words “ nndor this section ” in sub-section (3) 
have reference to the powers given by the section and not to the 
Courts by wl ich these powers ore, in tho first instance, exercise- 
able We are unal le to agree with the decision m Muthtah 
Ghelh v Emperor{ 3) and in the other cases referred to in the 
order of reference in which that deu a ion was followed We 
would answer the question which has been refeiied to us in the 
affirmative 


(1) 0£>09}1 LB, 23 Bern 3S- (2) (1V1]) 3 L JX, 33 AJ], 43 

(3) (1009; I L R , 20 Mad 180 (4) (100") I L E , 30 Mad , 182 
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Re Solai Petition under sections 435 and 439 of the Criminal Procedure 
Code (Act V of 1898), praying the High Court to revise the 
order of M H H Chattfbton, the Sub Divisional Magistrate of 
Salem, in Criminal Appeal No 113 of J912, presented against the 
conviction and sentence of C Pandiyan, the Stationary Second 
Class Magistrate of Salem, m Calendar Case No 261 of 1912 
G S Venkatachanyar for the petitioners 
Public Prosecutor on behalf of the Government 
This case came on for hearing and the Court (Benson and 
Scndaba Ayyak, JJ ) made the following 
B =r Order op Reference to a Toll Bench —The chief question 
Arris, jj argued in this petition i« whether an Appellate Court has juris- 
diction under section 106 sub section (3), Criminal Procedure 
Code, to order the appellant to execute a bond to keep the peace 
when the appellant has been convioted of oi e of the offences 
specified in sub sect on (1) of tho section, not by one of the 
Courts specified in that sub seotion, but by a 2nd or 3rd CJa«s 
Magistrate 

Iho pleader for tho petitioner relies on the cases, Mahmudi 
Sheikh v Aj% Shell h[l), Muihtah Ghetti v Emperor(2) Parama 
sna Filial v Ernperor(3) and Emperor v Momin Malita^i) 
The three latter cases are direct authorities in support of 
bis contention that tho Appellate Couit has no jurisdiction whore 
the onginol conuction was by a 2nd or 3rd Class Magistiate 
But (as was pointed out by Benson J , in Re Ibravi Sahibfi)) 
the decision m Mahmudi Sheikh v Aji Sheikh{l) t was under the 
Criminal Procedure Code of 187’, in which there was no 
provision corresponding to the present sub section (3), and was 
therefore inapplicable to the present Code In that case Dfnson, 
J, held that tho Appellate Court had jurisdiction where the 
original convic*ion was by a 2nd or 3rd Class Magistrate It 
docs not appear that this decision was brought to the notico of tho 
Bench which decided Muthiah Oheth \ Emp<>ror[ 2) lhis latter 

case was followed without discussion m Paramania Pillai v 
i?mperor{3) and in several other nnreported cases in this Court, 
and it was also followed in Emperor v Monnn Malila{fy 

lhe correctno s of the two Madras decisions was, however, 
doubted in Doraianii Naidu v Empcror(G) and was directly 


(1) (l fc Ol) X LE 21 Cale f*** 

(3) (1O0-) I L K. SO Mad 43 

(6) Cnm aal Rev *lon ( n«e No 37 of l'HH 


(°) (1003) iXU 23 Mad 100 
( 4 ) (190>) I L.R 35 Ca!o 431 
(f) (1907) 1 I R SO Mnd 18 
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the deceased He stated that he lnd often hoard his father say r$ 
that he would take his life as he could not stand tho dtsgrace 
His opinion was that his fathei lmd taken his life The third Na »»o 
witness wis M Krishnasinu Naidu, another son of the deceased 
He had often heaid hi& father say that he would take Ins life, 
he had not the 'lightest doubt that his father had taken his life 
unable to bear Ins di grace and failure Another witness was 
Mr James Short, the family solicitor of the deceased He stated 
that Venl itasinn Natdnhud often expressed hiB intention to put 
an end to him elf He was fhereforo not at all surprised when 
he heard that he bad done so Colonel Donovan, IMS, who 
was the family docto , said that he wvs not surprised to hear of 
it as tho deeeasod Lad often told him that lie would prefer death 
to the shame and exposure of the criminal proceedings pending 
against him The opinion ol the assessors w as that tho death was 
due to di owning ' in all probability suicidal ’ It cannot for 
an instant be d< ubted that M Venkatasami Naidu drowned 
lumself 

*' Notices were issued to the two suieties to appear and show 
cause why payment of the imonnt of their bonds should not he 
enforced The suieties duly appeared in peison and were also 
represented by an attorney Each put in a petition submitting 
that it was not by any malfea^anco or misfeasance or due to 
neglect or default on Ins pait that he was unable to produce 
the said M Venkatasami Natdu and that he was not aware that 
be bad committed suicide also, that his bond could not be for- 
feited seeing that Venkatasami Naidu was duly produced in court 
as long as lie was alive In dealing with the point of law raised 
the Chief Presidency Magistrate refei red to Ahr? of Letlrtm v 
Sfeirarf(l) and Taylor v Caldicell{2) ind continued — “ Tn the 
case now under tonsideiation the death was not the act of God, 
it was suicidal and the contricting sureties did make default 
The death of \ enhatasami Naidu might and should have been 
prevented It appears extraordinary on tho face of it that none 
of the persons already reform! to who were told by Venkatasami 
Naidu th it he meant to take Ins lift, took any steps to guard 
against lus earning out his threat That they belteael he 
would do so is shown by their statements that they were not sur- 
prised when they heard that ho had drowned himself. Sureties 


0) (1670) 5 I K (Common L»w Senes) 27 (2) (1863) 3 B iS 626 sip 63S 

13-A 
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Before Sir Balph Sillery Benson , i he Officiating Chief Justice nnd 
Mr Justice Napier 


1912 
Angnst 
12 13 and 21 


Be S VIJIARAGHAVAhU NAIDI7 a*»d amjtiier (SurETiss), 
PtUTIONERs.* 


Criminal Procedure Code ( Act V of 1535 ) aec 514 (5)— Bait bmd—Sai! 
prisoner »n comn tiling suicide — Discharge of sureties 


When a person who I as boen let ont on bail oornm ts eoicido iho snret ea 
an. discharged from their obi gation to j roduce h m 


Petition under sections 435 and 439, Cnmmal Procedure Code 
(Act V of 1898), praying the High Court to revise the order 
dated 27th March 1912, of P. D Bipd, the Chief Presidency 
Magistrate, Egmore, Madns, in the matter of the bail-bond 
entered into by the late Air Vonkataswann Nnyudn (accused), 
and his sureties, tho petitioner herein and in the said court 

The following are the facts of this case as set out in tho order 
of the Chief Presidency Magistrate — 

te On the 7th February 1912 three persons entered into a 
bond (duly executed before tno) in the sum of Rs 2,500 each that 
the Bald M Venkatasami Naidu would appear at the Court of 
the Presidency Magistrate at Egmore at 1 1 am on tho 15th idem 
and continue so to attend until otherwise directed by the said 
Magistrate The «aid accused duly attended until tho 1st March 
but on that date he was absent and lus absence was not 
satisfactorily explained As a matter of fact his dead body w is 
recovered that day from a tank situated on his propotty at 
Kbdambakum and an inquest was held by the Police on it tho 
same evening 

“ The first witnoss at the inquest was Mr Phillips, who had 
been attending Venkatasami Naidu for two montl s lie stated 
that Venkatasami Naidu had told him on several oc cnsions that I e 
was tired of life and ashamed of the disgrace (of tl e i nnminl pi o 
ceedings against him) and mteuded to end Ins life lit ropeate 1 
this statement on the 29lh February The witness was not at all 
surprised when lie heard that Venkatasami Naidu had drowned 
himself The second witness was Narayana«ami JSaicln, a son of 


Criminal Rene on Ca*o No 169 of 1P12, 
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the deceased He stated that he had often heard his father say r« 

that he would take his life as he could not stand tho disgrace RA eHAVALr 

His opinion was that his father had taken his life Tho third N*n>t 

witness was II Knshnasatm Naidu, another son of the deceased 

He had often heard lus father say that he would take Ins life , 

he had not the 'lightest doubt that lus father had taken his life 

unable to bear his di'graco and failure Another witness was 

Mr James Short, the tamilj solicitor of the deceased He stated 

that Venkitasami Naidnhad often expressed his intention to put 

an end to lum elf He was there foro not at all surprised when 

he heard that he bad dono so Colonel Donovan, IMS, who 

was tho family docto , said that he was not surprised to hear of 

it as the deceased 1 ad often told lum that lie would prefer death 

to tho shame and exposure of the criminal proceedings pending 

against him The opinion of the assessors was that the death was 

due to drowning * m all probability suicidal ’ It cannot for 

an instant be doubted that M Venkatasatni Naidu drowned 

him Bel f 

"Notices were issued to the two suieties to appear and show 
cause why payment of the amount of their bonds should not be 
enforced The suieties duly appeared inpeisonand were also 
represented by an attornoy Each put in a petition submitting 
that it was not by any malfeasanco or misfeasance or due to 
neglect or default on lus pait that ho was Unable to pioduce 
the said M Venkatasami Naidu and that lie was not aware that 
he had committed suicide , also, that his bond could not be for- 
feited seeing that Venkatasami Naidu was duly produced in court 
ns long as he was alive ” In dealing with the point of Inw raised 
the Chief Presidency Magistrate referred to JJarl of Lttfrim v 
f>/eirarf(l) and Taylor v Caldicell[2) and continued — " fn the 
case now under consideiation the death was not the net of God, 
it was suicidal and the contracting sureties did make default 
The death of Venkatasami Naidu might and should have been 
prevented It appears extraordraarj on the fnco of it that none 
of the porsons already referred to who were told by Venkatasami 
Naidu that lie meant to take lus life, took inj steps to guard 
against his earning out lus threit That the} believed he 
would do bo is shown by thtir statements that they wore not sur- 
prised when they heard that ho had drowned himself. Sureties 

(1) (1870) SIB (Common Law Senoa) 27 (5) (1863) 3 B 4 S S26»tp S3S 

Id- A 
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Ks always take risks and it behoves them to guard their own 
Aceimu lnterests even if they neglect those of others Presumably the 
Naidct sureties weie close friends of the deceased and they should have 
kept in tonch "With him and taken precautions for the due 
fulfilment of their bonds They -were negligent in their own 
interests, for their bonds would have been cancelled had they 
applied to the court nnd Venhatasami Naiclu would then have 
been more carefully pro; ided for It is clear that the petitioners 
took no trouble to ensure that they carried out then contract 
They undei took to produce the m in and the reason why they 
cannot do so was a prevontible reason and one which they should 
have made themselves aware of and guarded against 
I am of opinion that these sureties have forfeited their bonds 
and I accordingly direct that they pay the full penalty thereof” 

Dr £ Sicaminadhan (instructed bv Messrs Short, Bewcs A 
Co , attorneys) for the petitioners robed on Nnsmgha Deb 
Ghatterjee v. The King En-peror{ l), as clear authority for 
the proposition that when a person on bail commits suicide 
the sureties are disohargod as a matter of course It was not 
possible to comply with the terms of the bond and no man 
should be penalized for failure to perform impossibilities l ho 
accused had not failed to attend m any legal sense and the Chief 
Presidency Magistrate should have held that a man could not be 
said to fail to attend when he was in fact dead and 60 could not 
attend 

J G Adam for the Crown Prosecutor contra The Criminal 
Procedure Code (Act Y of 1898), section 514 (5), gives to 
the criminal courts in India a power analogous to that 
given by 4 Goo III, cap 10, which "ave the Barons of the 
Exchequer power to relieve ou petition any person whose 
recognizance was liable to he estreated Section 51 1 makes no 
limitation npon the power of the court to estreat , all that the 
section sajs is that the court must bo satisfied that the bond has 
been forfeited The quo tion therefore depends upon the terms 
of the bond and horo, following the general rule, the bond must bo 
construed, strictly. The sureties bound themselves that Vonhata 
satni Nnidu would appear on a certain day If Venhatasarai 
Naida himself made it impossible to appear, as m this ca<m ho 
did by committing suicide, the sureties were none tho loss liable 


(I) (1012) ic o w v , SCO 



VOL XXXVII] 


MADRAS SERIES 


159 


If »t were to lie held that the suicide of the principal must of # 9 
necessity absolve the sureties one safeguard woull imnediatcly Vuu. 
disappear The desire of a criminal to make away with himself Naidd 
was far from uncommon but many would not do so if they knew 
that their act would cause heavy loss to those friends who li id 
bailed them 

1 he whole history of the law of bail in both ciu 1 * * * (S) and criminal 
cases showed how stnctly bail-bonds were enforced No doubt 
certain exceptions may be recognized But these exceptions were 
well defined and did not cover the present ca*e Originally the 
pnncipil was delivered to the custody of the suretios , soe 
Hale’s Pleas of the Crown, vol I, page 325, and ibid vol II, 
page 124, who might pursue and take him \Bond \ i>na<\l) 
and Capron \ Archer(2)] It must bo ptesumed therefore that 
the sureties should use due care to see that he did not commit 
suicide This custody had now become inoro moial than 
physical, but it was doubtful whether an action foi false lmpnson- 
inent would lie by a principal against his surety if the latter 
insisted on confining the former 

Tho exceptions above referred to, whereby the sureties might 
be discharged divided thcms-lres into three classes — 

(i) by act of God, (n) by act of law and (in) by act of partios 

As regards the first class the death of the principal had been 
recognized m Sparrou v Sowgate{Z), Parry v. Berry(A) nud 
Rawlinson v Gunston(o) But m none of these cases did tho 
question of felo Ae ae arise Insanity was not recognized as being 
ground for discharge See Kernot v Norma«(b), Nutt V 
Ferney(7), Cock v Bell{8), Gavanagh v Callett( 9) and Ibbotson 
v Gahca y [Lord) (10) 

As regards acts of law, various circumstances might exonerate 
the sureties, such as, the principal becoming a bankrupt, bung 
mado a peer or a member of parhiment, being «ent abroad under 
the Alien Act [ITer/nek v V iuc7ier(ll) and Polknn v Crj/iro(12 ], 


(1) (17o7) 1 Carr 331. ( ) (1757) 1 Herr 310 

(3) E T (IG23) K B Will am Tones 29 

(4) MT (17-fi) KB 2 Rcym 1452 (5) ET (179 j) KB 6TR,234. 

(G) (173S) 2 1 it 390 (7) <1790) 4 T R 121 

(S) (1811) 13 E\st3a> (101 E R ,40“]. 

(«») (1821)4 0 & A 2-a 

(10) (1“9j) CTlt, 133 (11) M T (l»») K B. C T B 50 

(li) E T (1S11) K B n 13 East, 437 I MX ICU E.B., 41« 
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being convicted of crime and sentenced to transportation, [Hallow 
v Duim(l)], and being impies*ed [Robertson v Patteison( 2)] 
On the other hand the act of a foreign state was no ground for 
exonerating the sureties [Grant \ Fa nn(3)] In all the cases 
attention was paid to the point as to whether the principal could 
have been brought up before the act took place which prevented 
surrender and where it was possible for this to haie been done 
the couit invariably refused to exonerate the surety In the 
present case the evidence showed that it was well known that 
Yenkatnsami Naidu was thinking of taking his life His two 
medical attendants, his family solicitor, and Ins two sons all gave 
evidence to the effect that he had frequently stated that he was 
tired of life uid ashamed of the disgrace and intended taking 
his life It can hardly be that the sureties were unaware of this 
intention and they took the risk when they gave bail for him 
In Regina v Rtdpath(4), it is stated that the person not 
appearing according to las recognizance his absence {be if e cause 
o* reason what it will) was the cause of the forfeiture of the recog 
ni7ance In Hunt's case(5) it was held that the capturo of the 
principal by French soldiers would not bo a good plea if done 
by his own contrivance So m the present case, the death of the 
principal would not be a good plea if done by Ins own contnv ince 
In Nnsingha Deb Chatterjee v The King Emperor( G) no reasons 
were given The court seemed to have mndo a presumption based 
upon no authority that suicide must of necessity di charge the 
principal 

Ordeb — The facta in this revision petition are ns follows — 
One Venkata^aim Naidu was charged before tbo Chief Presidency 
Magistrate with au offence under section 41 5 of the Indian Ponal 
Code Ho was released on bail and the two pctitioi ers signed 
a bond for his appoarance in tbo sum of Rs 2,500 each Tho 
accused committed suicide beforo tho dato of surrender, the 
Chief Presidency Magistrate called on the sureties to show cause 
why their bail should not bo forfeited and, after arguments, 


(X) 1 T (178“) K B 4 Barr 2031 

(2) 1 T (1600 K B , 3 Smith 550 b i 103 E E 167 

(S) 11 T (1803) A B , 4 East 160 

(4) XT (J7I3)AB JO SI© J 16 sc [88 J It C“0] 

(5) T T (lO^S) K D Comb 385 * c [no \ ft 
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decided that they were liable on the ground that the suicide of r, 
the accused was a preventive re ison for his non appearance and V,,,A 
one which they should 1 ave made themselves aware of and Naidu 
guarded against It w is first argued on this petition that the b*n^ov. 
Chief Presiaency Uagit.tr te approached the question from the 
wrong point of new and that he should have held that the J 

accused had not ‘ failed to attend ” and that death pre\ ented his 
attendance We intimated at the hearing that wo were unable to 
accept this view and Dr Swammadban was unable to show how 
a permanent me ipacity toatrend caused by the act of the accused 
coaid be distinguished fiom a temporary incapacity owing to the 
‘ame causes In our opini >n the Chief Presidency Magistrate 
considered the liability of the suieties from the right point of 
view But the question to be decided is whether he was right 
mthe view he took of thesu eties liability Mr J 0 Adam who 
appeared tor the Ciown Prosecutor contended that sureties must 
be taken to guarantee the appearance of the accused subject to 
the act of God and the act of the state of which the accused is 
a subject Ho has invited our attention to a large nunVbor of 
English authonties including very properly some which did not 
support his contention The decisions in end cases against 
the surety rest on the well established principle that where one 
of two persons must suffer it ‘ should lie tho person through 
whose instrument ality, however innocent, the loss can be said to 
have arisen , but we do not think that this principle applies in 
criminal cases We do not propose to deal with all the cases 
quoted but onlj those which are sufficient to establish the 
proposition required for om decision. Merrick \ Vaucher{ 1} 
was an application by tho bads for an exoneretur to bo entered 
upon several bail pieces on tho grouud that tho defendant had 
bocn sent out of Lugland under the Alien Bill, 33 Geo III, cap 4 
Lord KfisYAn C J stated tbe law as follows “ The bail only 
engagod for tho principal m tho then situation of the parties, 
but it is now become impossible for them to render tho principal, 
aud this impossibility does not arise from any act which they 
could control, bnt from the operation of an Act of Parliament 
These bail, therefore, to whom no fault or neglect whatover is 
imputable, ought not to suffer in consequent of an Act which 

(1) (179*) t» T R 60 1 • c 101 E R , 42J 
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wa«> passed for the benefit of the public ’ This is oxactly the 
proposition stated by the Chief Presidency Magistrate and it is 
to be noted that the test applied by the Chief Justice was 
whether any default or negloct is imputable to the bail The 
aarae view was evidently adopted by the Court of King’s Bench 
in Folkem a Cnttco[l) which was an apphcatiou by a bail in 
like circumstances, though the principle is not clearly stated 
The nest question is whether there was a duty cast on the 
bail to guard the accused so closely that ho could not commit 
suicide There is no direct authority on the point, but Robertson 
v Patter$on( 2) supplies the answer Iu that case the defendant 
beiug a seaman had been arrested at the suit of the plaintiff 
for a debt and was released on bail, after which ho was 
impressed into His Majesty’s service The defendants’ bail 
applied for a habeas corpus, directed to the Commander of 
the ship to bring him up for the purpose of being rendered m 
discharge of his bail A rule ms* was obtained for entering an 
cxonere'ur on the bail piece The Court thought it unnecessary 
to issue the writ of habeas corpus but at onco entered an exeme 
returupon the bail piece Now it is clear that it would have 
been in the power of the sureties to prevent the accused being 
impressed All that they had to do was to do wliat tho Chief 
Presidency Magistrate seems to think tho sureties in tins case 
ought to have done, viz , guard him carefully and confine him, so 
that he should nevor bo m any public place wheio he could be 
impressed It appears to us that the effective stops to prevent 
imprisonment would bo more easily taken than steps to prevent 
suicide Mr Adam contended that the accusod ivna actually m 
tho custody of Ins bails If that is so under tho present form 
of Burety bond, which wo doubt it was certainly so in 1800 
wleu this person was impws cd into His Maje ty’s service 
Mr Adam has argued w itli considerable force that the b uhng of 
the accused gave him an opportunity to commit suicide and that 
it was nece^'arv to enforce tlio liability of the surottes «o as on 
tho one hand to make thorn understand tho grave risk which 
they run m entering into these bonds and on tho other hand to 
impress upon persons accused the serious responsibility which 


(1) 1SU) 13 Ea»t 457 1W EE 44S 
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they would throw on their sureties if they made away with 
themselves Tnese considerations are howevei germane to all 
cases where the accused or defendant has allowed himself to bo 
arrested or impressed Bat we do not find that the Court of 
King’s Bench has proceeded on this uew* In onr opinion the 
fact that the sureties did not take steps to prevent the accused 
from committing suicide oven though the possibility of his doing 
so may have passed through their minds does not amount to 
such neglect or default as to make them liable on the bond. 
The question we have to decide has quite recently come befoio 
a Bench of the Calcutta High Court Nnsingha Deb Chatlerjee 
v. 27<e King-Emperor(l), which decided that where an ncca«od 
commits suicide the sureties are not liable for the default of Ins 
appearance For the reasons stated abovo we havo comd to tho 
same conclusion. We set aside tho order of tho Chief Presi- 
dency Magistrate and direct that the sureties be discharged from 
their liability under the bail bond 
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brought by the plaintiffs against Oona Kavena Surmah Pillai r^manatban 

and two other persons with whom this suit lias no coi cern, Oona Cn ** T,A * 

Kavena A Co, and the two defendants to the preset t suit as K^lmbtih 

carrying on business m Singapore under the fiim name of Oona — 

Kavena A Co J he allegation in the plaint in the Court of Nap,er j 

Singapore, so far as appears from a writ of summons for service 

ont of the jurisdiction (Exhibit B) is that all the defendants 

made two proimssoty notes of August 2, 1005 jointly and save: 

ally payable to the pluntiffs and two promissory notes of the same 

date made in like manner pavablc to V V R Soma'mndaram 

Chetti and endorsed to the plaintiffs According to the evidence 

of the plaintiffs in the present suit the promissory notes were 

executed by the first defendant’s son that is the first defendant in 

the Singapore suit for himself and as agent for the firm of O K 

A Co, that is the defendant’s firm, md by the other persons as 

sureties It is not alleged that either of the present defendants 

signed the promissory notes, as it is admitted by the plaintiffs 

that they had left Singapore m 1903 and 1904 respectively The} 

prove however that the amounts for which the promissory notes 

were given were debts due from the firm of O K A Co It appears 

that by order of the Court, dated February 17, 1906, a concurrent 

writ of summons (Exhibit lljwas issued and ordered to be served 

on the two present defendants out of the jurisdiction and that 

subsequently all parties weie seived with notice (Exhibit D) 

to show cause why judgment should not be entered up against 

the present defendants and on proof to the satisfaction of the 

Court of the service out of the junsdiction leaie was given to 

enter up judgment as prayed on 28th hlaj 1906 (Exhibit L) and 

judgment was so entered up on May 30, 1006 (Exhibit A) To 

the present suit ou this dtcreo various defences were raised by 

the two defendants but the suit was dismissed on the ground 

that the defendants wore not carrying ou business in Singapore 

at the time of the institution of the suit in the Singapore Court 

their agent being only engaged in wmdiug up the affans of the 

firm and that being so the Court had no jurisdiction to entertain 

the suit In this Court the defendants urge the various pleas 

set up in the Lower Court and I now proceed to deal with them 

The first plea is that accepted by tho Lon cr Court I am unable 

to agree witn the bubordimto Judge There was no dissolution 

of the partnership and tho plaintiff’s agent, prosecution witness 
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Ramanitiun °f Court the defendants are prm&facu bound by the judgment , and where no 
OUztHar other defence js raised but that of non submission and non service of notice 
Kalimotho ^ otl1 wluc k WM found against, a decree againBt tho defendants id accord 
1'iLi.ii ft nce with the foreign judgment must tt«oessauly follow 

Persons v, ho carry on business >n a foreign country through an agent sub 
mit to tne junsd etion of the courts of that country by gtvii g that agent a 
power of attorney containing very wide powers including tho right to institute 
or defend any suits th it might be brought against them touching any matters 
conuecte I with their business or otherwise A power of attorney of this oharsc 
ter which presumably is brought to the notice of persons dealing with the firm 
is evidence that the prmci] als adopted the court of the place wl erem the bust 
ness is oamed on as tho forum before whioh tl eir claims u ere to be brought 
Bant, of Uistralas a v Harding (lSoO) ID L I C P , 315, In re Hainault Forest 
Act, 1858 (1861) 9 C B Rep , G4B at p 6G1 and Bank of Australasia v Niai 
(1 851) 20 L J Q B , ’81 followed 

Ohter — A decree obtained in a foreign country against a fiim after serving 
the agent of the firm with notice of the suit while the princij als of t) e firm who 
were defendants in the case were out of its jurisdiction c nnot he enforced as a 
| ersonal decree aga nst them in other courts 

Sahib raomfii v Hamid ( 1913 ) I L R , So Mad 414 s c (1912) 22 M UJ 
109 followed 

Service of suit on an agent ot a partnership whose meiabe s re ide o it of 
junsd etion does not create jurisdiction on the ground of re tence 

Aalto Karuppa Sstt ar v Uahomei Iburam Suheb (18D7) I I R 20 Mod, 
112 dstmguished 

Fatal ShaiKtam Oaftr Khan (1802) I L tt 1 Mod 82 0 rd)ar Va n 
dhar v Xaistgor Hwagar (1893) ILF 17 Dorn CC2, Annan »’a% Chettv v 
Muruiata Chetty (1903) I L 1 .6 Mud 544 (Pc)Copiriv n or (18“4) i» 

Ex rases 3i5 Rasssll v CamUfort (18S9) 23 Q B D 5.C Bouillon r Totm Jon 
(1380)l4ChD 351 Scl «Wy v ITfitenhol* (18“0) C Q 11 165 and Fmawuft v 
Sync* (1908) 1 KB 30°, referred to 

Appeal against the decree of C KEi'-nhABWAMi Rao, tho Addi- 
tional Subordinate Judge of Afadura in Original btut No, 0 of 
1908 

The facts of the case are set out in tho judgment 
G V AnanthaTiridma Ayyar for P R Siindara Ayyar for 
the first appellant 

G S Verihalachanar for the first respondent 


Y C Seshacf attar for the second respondent 
Vapi*o J Napier, J — 'l lus is au appeal from tho judgment and dtcreo 
of the Additional Subordinate Judge of Madura dismissing 
a salt by the plxintiffs against defendants No« 1 lad - oTi 
\a foreign judgment 1’laintiITs sought to roeoi or R9 
' from defendants bung balance of tho amount with interest do© 
under a docreo obt titled bj them in Sint No 10b ot tho Supreme 
Com* of Singapore iho decree u Exhibit A Tho emt was 
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brought by the plaintiffs against Oona Kavena Surmali Pillai Ramanathan 

and. two other persons with whom this suit 1 as no concern Oona ° H *” ,AK 

Kavena A Co , and the two defendants to tl e presei t suit as Kaiikdthi 

carrying on business in Singapore under the fiim name of Oona — 

Kavena A Co The allegation in the plaint in the Court of Nap rR J 

Singapore, so far as appears from a writ of summons for service 

out of the jurisdiction (Exhibit B) is that all the defendants 

made two promissory notes of August 2 1905 jointly and sever 

allj payable to the plaintiffs and two promissory notes of the same 

date made m like manner payable to V V R Somasundaram 

Chetti and endorsed to the plaintiffs According tD the evidence 

of the plaintiffs in the present suit the promissory notes were 

executed by the first defendant’s son, that is the first defendant in 

the Singapore salt for himself and as agent for the firm of O K 

A Co , that is the defendant’s firm, and by the other persons as 

sureties It is not alleged that either of the present defendants 

signed the promissory notes, as it is admitted by the plaintiffs 

that they had left Singapore m 1908 and 1904 respectively They 

prove however that the amounts for which the promissory notes 

were given were debts due from the firm of 0 K A Co It appears 

that by order of the Court dated February 17, 1006, a concurrent 

writ of summons (Exhibit BJwas issued and ordered to bo served 

on the two present defendants out of the jurisdiction and that 

subsequently all parties wcie seived with notice (Exhibit D) 

to show cause why judgment should not be entered up agaiust 

the present defendants and on proof to the satisfaction of the 

Court of the service out of the junsdiction leave was given to 

enter up judgment as prayed on 28th May 190t> (Exhibit L) and 

judgment was sn entered up on May 80, 1906 (Exhibit A) To 

the present suit ou this decree various defences were raised by 

the two defendants but the suit was dismissed on the ground 

that the defendants wort, not carrying on business in Smgipore 

at the time of the institution of the suit in the Singapore Court 

their agent being only engaged m windiug up the affans of the 

firm and that being so the Court had no jurisdiction to entertain 

the suit In this Court the defendants urge the various pleas 

set up id the Lower Court and I now proceed to deal with them 

The first plea is that accepted by the Lower Court I am unable 

to agree witn tho Subordinate Judge There was no dissolution 

of the partnership and tho plaintiff s agent, prosecution witness 
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Pamanatiian No 1 awoars that tho business was still boing earned on Even if 
GiitTTiAR they hid dissolved partnership thoir obligations continaed in all 
Kamhitjmi tilings nootssarj for winding lip the business (Contract Act, 
*11- Boction 203) 1 ho Subordinate Jo d go himself nses the phrase 

Nai im, 1 « jj l0 ])| jgtnoss D f tbo firm had praU ically failed n The dismissal 

of tho suit on tho ground relied on by the Subordinate Judge can 
not bo sustained Tbo novt plea is that the first defendant in the 
Sitigaporo *mib was not m f itt the agent for the defendants at 
tho dftto of tin) milt I ngroo with tho Subordinate Judge that 
lie tia*. It is coutendod that tho power of attorney given by the 
Ht tend dofondant m this Bint to the son of the first defendant in 
thin flint, t o , tho first defendant tn tho Singapore suit, was with 
roftrenco to somo privato business of his own in Singapore This 
m not flo TIio document ( Fxhibit K) is given bv him as a trador 
carrying oa business under the name of Oona Kavena Surnnh 
Pillai A Co and appoints him agent for the business then being 
rarnod on by him mdis signed by him with the firm name as well 
ns Ins own It is also inconsistent with his evidence in this suit 


in winch he swears that ho gave the po ver of attorney as agent 
only. That plea thoreforo fails It is ue\t urged that there was 
in fact no service out of the jausdiction on these defendants I 
am satisfied on tho ovidonco of 1 hirin engid in, plaintiff s witness 
No 3, that he did sorve tho defendants ic India i»s sworn by him 
in lus affidavit before the Court at Singapore (I xhibif F) That 
ploa therefore fuls It is iiuvt wrote »d d that tho fin-t defend- 
ant in tbo Singapore suit wns u»U »n»d » 1 'rtv as a son oft c 
first defendant to mnho him 1 * r« ro »U> l» d lo '1 his contention 
was not raised b Toro tlu luinrl' uit l* <h ,r ^ v untona 
Ho hn 1 signed tho promt** r\M\ - u* UK «t f r 1,H " m *" ‘ 
ol urge of the firm’* debt - n\id W l' I “ ml '* uVt ,,S ,,wt * ! ® ®“ " 
„> 1W. n( n : „irmo,ll, r tko 

plnintitl ,, K r..,.t pnwo.1, « V '» 1 1, “' 

full, 'lln fnct« mil, will.. nlHtofi.ro mo an MK\m 1 io fto 
,1, f, „,l.,nl. ..oror.m l.l # ■“ ‘'■'i^.poro tl.rm.ft . tb. >r 

II, „t tlio cl, .to of til > mat W of tbo ,.r<o..-a..y no oa, 1.0 

1 com, •lie. nilul) nppomt.il tlu l> wfontb' thop'wor of ntiororr, 

.lac. 1 mile Morel. 1005 (Exhibit K) H»» K l ' el ll ' ,, I ,ro ™"' or) ' 
•ml >nn tilt, Aopnit 1005 ns timer input m ilisohnrpo of tlio firm 
llnlilitli. 'I It.. Bolt waa brought mjnliiBt lion ns ngtnt for 
firm, ngulunl tlio firm ami og unfit them as partners in the if 111 
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The agent was duly served in the jurisdiction and the partners iuwanathan 
were served with i concunent writ out of the jurisdiction m 0l, ** TIAU 
British India they being British Indinn subjects It is argued K y, IE t c A * ED 
hv the defend ints tbit even on these facts the Court had no — 
jurisdiction to pa«s a deem against them 

The 1*1 w is now settled as Hid down by Fn J, in Housillon v 
BouaiUon(l , following Isihilsly v Tl < *ttnholz('2) and Copm \ 

Adai ifon (3) a d was lately affirmed by the Court of Appeal 
in the same words in li anurt v iSywon(4) He circum- 
stances that give jurisdiction are alternatively (IJ where the 
defendant is a subjec of th© foreign country m whicl the judg 
ment lias been obt med, (2) where he was resident m the 
foreign countrv when the action began , (3) whore the defend- 
ant in the character of plaintiff has selected the forum in which 
he is afterwards sued, (t) whore he has voluntnnlj appeared 
aud (5) where he lias contracted to submit himself to the forum 
in which the judgment was obtained. Selection of forum, sub 
mission by appearance and contract to submit are treated in Mr 
Dicey’s * Conflict of Laws * under ono heading * Submission ’ It 
is fiist argued that the defendants were resident by virtue of the 
presence of the agent carrying on business for tl e firm and that 
service on him is good service An mcorpoiated company is 
resident wherever it substautnlly carries on business and son 
foreign corporation carry lug on business by an agent can be made 
liable to the jurisdiction by service on the agent Within the juris- 
diction bee A etcly v Colt’s Patent Firearms Company (6), Hoggin 
v Comptoir D’Hscomptede Pans(6) and La Bourgogne (7) But a 
partnership stands on a different footiug It is an aggregate of 
individuals having no corporate existence It is tine that, when a 
suit is filed against a firm, service on an agent at the principal 
place of business of the firm within the jurisdiction is good service 
on the firm whether any members of the firm are out of the jurisdic- 
tion or not under the rules of the Supremo Court, Order ALYIII 
(a), rule 1 and Order XXX rule 1 of the Civil Procedure Code 
of 1008, but even assuming that thero was procedure correspond 
mg to this in the Supreme Court of Singapore, that does not male 

(1) (IS^O) 14 Ch D 351 (2) (1B70) Lit r Q II 155 

(8) (18"4) LI 0 Et 3 to i fl°03)lKB 202 

(C) (If.) L 1 , 7 Q B , 203 tC) (1880) 23 Q B D , 519 

(7) (1809) Pr 1 
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IUsujutran judgment against the firm a personal decree against the foreign de> 
Chettiar f en( iants which can be enforced in a foreign Court Tins has been 
KAuticmtor expressly decided m Sahxb Thamhi v Bamid(l} t and is supported 

by the clear authority of Russell v Gambefort[2) We have there- 

Namer j conB1( j er the effect m a suit against the partners 

indiuduall) of service on an agent for the firm who held a power 
of attorney from one partner on behalf of the firm The point was 
decided by this Court against the plaintiff s contention in Kallj. 
Karuppa Settiar v Mahomed Tbuiam Sahebfi) In that case the 
Summons was served on one of the partners resident within the 
jurisdiction of tho Court in Ceylon but it was hold that that 
service didnotmahc the personal decree enforceable by a suit in 
tbis Court against a British Indian subject, a member of the 
partnership, who was himself at the time not resident in the 
jurisdiction of the Ceylon Court It is argued that this decision is 
incorrect ard reliance is placed on BanX of A uslralasia \ Hardtny 
(4) and In re ITatnault Forest Act, 1858(5) Bank of Australasia 
v ,Niaa(6) Copin a Adamsonfl) , Fuzed Shau Khan v Oafer 
Khan{8) and Annamalai Chelty v Murugasa Chettu(Q) a case 
decided by tho Privy Council This latter case was a suit in 
British Territory against a French subject not personally resident 
ui British India on a judgment obtained against him m Pondi 
cherr\ whore lie resided It was sought to mnho him liable in 
British India b sew ice on a relative within tho jurisdiction of 
tho District Court on the allegation that the business was a joint 
family business of which the relative was the managing member 
The finding on these facta was against tho plaintiff in the High 
Court and this was upheld by the Privy Council The Board go 
on to mahe the following observation — ‘ In both Coarts tn India 
it was apparently assumed that the question of jurisdiction turned 
on section 17 of tho Code of Civil Procedure, and that although 
the defendant was a foreigner, and although tho cause of action 
arose in a foroign comtry, and although tho defendant did not 
personally resi lo within the local limits of the juris fiction of any 
Court m British India, and was not even temporarily m \rcot 

\ (l) (1018} I L n 36 41* sc (101°) 2" M LJ 100 

(2) U8sa) *>3 Q B D , E26 (3) (1SS7) I L It- 20 Mad 11- 

(4) (ISjO) 10 UJ CP 3 IS (r) 0*0,1} 9 OB Hop CIS st p CM 
(0)09*1) 20 LJ QD- 2*4 (7) (1874)9 Fx 345 

48) OS'*) 1 L K , 15 M*d 82 (B) (1903) I L.B , 20 Mad 544 at p 652 (F 0) 
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when sued there, yet he could be sued m the Arcot Court if he 
carried on business through an agent in the local limits of that 
Court’s jurisdiction This assumption appears to their Lordships 
to require more ittention than it has received Their Lordships 
see no reason foi doubting the correctness of the decision of the 
case of Girdhar Damodar v Kas\igar Uiragar[l) where the 
defendant was a native of Catch and the cause of action arose 
within the) cal limits of the Hi if isli Indian Court in which the 
action was bi ought ” The actual words cannot be relied on in 
support of the plaintiff's contention as their Lordships expressly 
reserve the point, but the approvil of Girdhar Damodar v 
Kassigar Hiragar( 11 mahes it necessary to examine that case 
The suit was brought by the plaintiff m the Com t of Small Causes 
to recover fiom the defendant n sum of Us 1 300-11-G 
being the prico of goods ‘•old bv the plaintiff to the defend 
ant in Bombay It was admitted that the defendant resided 
in Ontcli, out of the jurisdiction of the Court, nod that he 
earned on business in Bombay by a muntm It was il«o the 
fact that no leave of the Court had been obtained for tho 
institution of this suit It must be assumed from these words 
that the contract nas entered into in Bombay by tin muntm 
on behalf of tho defendant, that he was not resident in Bomb ly 
at the time the contract was made and that ho was not person- 
ally served within the junsdiction Sir Chablis Sabobnt, C J, 
held that by carrying on business within it they accepted 
the protection of the territorial authority and might bo fairly 
regarded by so doing ns “submitting to the jurisdiction if the 
Courts of the country,” and further in view of the great number 
of non-British subjects carrying on bn mess in Borabai through 
mumms and otl er agents, the logislatme in gmiiif jurisdiction 
to the Court when the defendant carries on biwne-‘ within tho 
local limits, must be assumed to have intended thosi prnv isions 
to apply to non resident foreigners It should be noted that the 
first ground on which the learned Chief Justice pats his 
judgment is not tho ground of residence but of submission which 
I will deal with 1 iter It appo »rs therefore that tbt High Court 
of Bomb ty held tint the legislature intended tho provisions of 
the Procedure Act to apply to foreigners and al*o that the 


Ramin atimn 
Cbettuh 

KitiMnine 

PlLLAI 

Napier J 


(I) (IS^S) 1 L R ,17 Bom 662 



170 


THE INDIAN LAW REPORTS [rOL xxxv // 

rAMANATHAN defendant had submitted to the jurisdiction and the Pnvy 
i ,A Council must have accepted either or both the*© propositions 
K pm.” nD but the case did not raise the question of the enforceability m 

Catch of tins judgment and the Board doe3 not pronounce on 

NAVIEft J * this 

The two ca=es in which the Bank of Aust-alasia were pon- 
tiffs are treated m Dicey’s “ Conflict of Laws” as examples of tho 
other conditions which he groups together under the general 
head of submission , but there are observations as to residence 
and service on which the plaintiff relies The bank was one 
established under a local Act m Australia, one of the sections of 
which prowded that it should sue and be sued in the name of its 
Chairman A suit was accordingly brought against tho bank 
and the Chairman served within tho jurisdiction and judgment 
obtained On that judgment, suits were brought m tho High 
Court of Justice against the two defendants, and both tho Court 
of Common Pleas and the Court of Queen’s Bench in tho two 
cases held the plaintiff entitled to lecoiet In the first caso 
Bank of Australasia v J7ar<Zing(l), Wiidf, C J , m-es the following 
language — “If the defeudant had given a power of attorney, 
would not notice to hi9 attorney be sufficient ? ” and Crfsswfll, J , 
referring to the Chairman sayB “ Being his own appointed agent, 
he had notioo of the proceedings ” (This observation does not 
appear in the judgment in the Law Journal Reports) In 
the second case The Bank of Austialana v JVtas( 2) Lord 
Campbell, C J , u*=es equally definite language " Nor is there 
anything at all repugnant to the law of 1 nghnd or to tho 
principles of natural justice in enacting that actions on 
■such contracts, instead of being brought individually against 
all the shareholders in the company, should be brought against 
the chairman whom they have appointed to represent them A 
judgment recovorid in such an action, wo think, has the samo 
effect he} ond tho territory of tho colony which it would lmvo 
had if tho defendant had been personally *err d tcith process, 
and being a party to tbc record tho recovery had beon per- 
sonally against lum ” Tho languago of tho learned Judges in 
those two ca«es seems to mo to bo applicable to cases where tho 
persons sought to bo made liable aro not members of a company 


(i) (is*o) in L.J o r , sis 
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bat are individuals who have appointed a peison to represent Kamivathi 
them ; and t* must be noted that this is not a Company mcorpo- 

rat“d under the Companies Acts when a suit would of course not 

r PlLLil 

lie against an mdividnal shareholder Jt is an association of 

individuals authorised by a Local Act to sue and be sued by 1 

their chairman, and the language of some of the Judges goes a 
long way towards making the presenco of the agent with a 
right to sue residence, and notice on him good service on which 
to found a suit on the judgment 

Copm v ^ldamson(l) does not decide this point and will be 
considered on the second point The last case Fazal Shan Khan 
v Gafer Khan[2) was one in which the defondant appeared by 
an agent and defended the suit I he Bench uses the following 
words — u It appears, however, from the evidence that the 
appellant carried on business by his agent wit! in tho limits of 
the territory Moreover the defendant did not protest that the 
Court had no jurisdiction, but appealed by an agent and 
defended the suit Having done so, and having taken the 
chance of a judgment in bis favour, he cannot now, when an 
action is brought against lnm on the judgment, take exception 
to the jurisdiction " It is difficult to say on which of the two 
propositions the Court founded its judgment On the facts 
theie was certainly a clear submission On the whole in spite 
of the language used m theso judgments on winch tho plaintiff 
relies I am not prepared to hold that tho law allows service on 
an agent of a partnership to create jurisdiction on the ground 
or residence 

The next condition is vhere the defendant has submitted to 
the jurisdiction in any of the throe ways grouped together 
under that head In the view I take this must be largely a 
question of fact in each case In this case the two parties 
dow sued did for manj years earn on business ns a firm in tho 
jurisdiction of the Court of Singipore and each of the defend 
ants a is at oue time managing tho business tht.ro each of 
them did at oue tune give i po voi of a t torntv to i relative to 
mntiago tho film’s b ismoas dining their aboeute One of those 
powers lias b eu exhibit* l in tho ciao uid his already btsii 
referred to It is in Fughsh form and confer* the widest powers 

(1) (1ST t) 9 t* 31 0(1*42)11 R 15 Mid., b2 
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RiMANn han It authorises the agent on behalf of the firm to demand, 
„ sue for, collect and receive, etc , the rents and profits of any 
K Pili« BD ^ enaQCies i *° taho and use all lawful proceedings and means by 
— - distress or action or otherwise for recovering such rents and 
’ for enforcing the performance of any covenants or for evicting, 
ejecting or recovering damages from tenants, to demand, sue 
for, enforce payment of all monies, securities or persona! estate 
and to prove in any bankruptcy for any property due, to adjust, 
settle, compromise or submit to arbitration any debt , to com- 
mence, prosecute or enforce or defend, answer or oppose all 
actions and other legal proceedings and demands touching any 
of the matters aforesaid or any other matters in which the 
defendant may be held interested and generally to act as his 
attorney in relation to all matters in which he may he interested 
Now it is obvious that this power to sue on behalf of the 
defendants, can only have reference to the Supreme Court of 
Singapore or the Courts subordinate to its jurisdiction, and 
on these facts I should certainly be inclined to hold that tho 
defendants have submitted to tho jurisdiction It is clearly 
established that if they had been plaintiffs in tho suit, thero would 
have been a selection of the fornm and it is nl«o clear that if m 
any contract thero had been an agreement that suits should be 
decided by the Court of the place of business, there would have 
been a contract to submit I can see no reason why a power 
of attorney of this character which presumably is bfought 
to tho notice of persons dealing with tho firm should not bo 
evidence that tho members of tho firm adopted tho Court of 
Singapore as tho forum before which thur claims wore to bo 
brought Is there anj thing in tho decision which compels mo 
to hold otherwise ? This point does not appear to lma o been 
pressed on tho Judges of this Court wlio decided Nalla Kantppa 
Beltiar r AfaJiomed Jburam Sahrb(l) Thero was no power 
of attorney in that caso, tho service having been on ono resident 
partner , and it maj bo that tho facts in that ca«o wero not 
nearly as strong ns thoj are m tho presont c i«o The decision 
wont entirely on the question whether tho dofondant was coti- 
atroctnclv resident and whether servico on tho rosidont 
partner was sufhciont to found jurisdiction Bhaik Atham 
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Sahib v Daiud Snhtb[l) and Stvaraman Gheiti v Iburam 
Saheb[2) are of no assistance on this point The question 
there was whether the defendant had in fact submitted himself 
to the jurisdiction by appearance in the suit In one case it 
was held that he had and in the other that he had not But 
this point does not arise in the present ca^e Nor is any assist- 
ance to be derived from the decision of the Privy Council 
in Gurdyal Stn/jh v The Rajah of Fand?ote{ 3) whioh was an 
attempt to enforce an ex-parte judgment recovered against a 
person who had not been served in any way, was non resident 
and was not carrying on business within the territory of the 
state I can find no decision laying down that the facta, snch 
as are proved in this case are not evidence of submission in one 
of its forms I am strengthened in the View that I take by the 
language of the Judges in the two Bank of Australasia cases to 
which I will now refer The facts have already been set out. 
There a Colonial Act provided that all actions and suits insti- 
tuted by the bank and all actions and suits prosecuted against 
the bank should be instituted by and prosecuted against the 
chairman for tlio time being of the said bank , and in the judg- 
ment of "Wilde, CJ in Bank of Australasia v Hardtng(4) he 
states as follows ‘ It appears that the defendant was a partner 
in the company and that tho Act provided that certain rights 
should be conferred on partner 1 * * * and that the business should 
bo earned on under certain regulations all conducing to their 
benefit It may be jud c alh taken that such an act has been 
obtained at the req lest of tho partners By thiB act it is 
contemplated that tho business of the company could bo more 
conveniently carried on if ono member were sued instead of all, 
and execution might be issuable against the property of the rest 1 
The only point strongly argued was whether the remedy by 
execution was in substitution of tho remedy against the partners 
mdividuallj It seems to mo that if the defendant had thought 
that this Act wh ch was procured for his benefit could not bo 
considered as ft submis 5 * on by him to the fomm in which the 
chairman u as authorized to sne and be *ued that point would 
haxo been tihen in the two cises The fact that the power of 

(1) (1P09) I LJt S'* Mad 439 (•») (1S&>) I L R„ IS Mad. 3 T 

(8) (1S<>4) AO 6 0 {*) (IS50) 19 L J OP n 84$ (at p 853) 
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tho ohairwan to sue in the courts was given by the statute anti 
not by a powei of attorney as m this case, does not, 1 think, 
make any difference and one learned Judge, as already pointed 
out, treated the chairman as his agent for this purpose These 
two cases are authorities which have never been questioned and 
I am unable to distinguish them on principle from the present 
case They are treated by Mr Dicey as examples of submission 
and it is clear that the) are not cases where the defendant's 
liability is based on the fact thnt he was the plaintiff in tho 
lower Court, or appeared in the suit or contracted with the other 
party to the Buit to submit the raattor of tho suit to tho jurisdic- 
tion of tbo Court. It must therefore bo that submission in ono 
forum or other must be a mixed question of law nnd fact, and 
whoro we find, as appears in this case, that tho ngont is specif! 
cally appointed to bring suits of all sorts with reference to the 
partnership in the forum ui winch ho is subsequent^ sued, I 
cannot construe this as an) thing but a submission to the forum 
within the meaning of one of tho conditions required for giving 
a jurisdiction That Court having acquired jurisdiction and 
service out of jurisdiction by order of the Court bomg proved, 
the defendants f>nmd facie are bound b) the judgmont and ns 
they liavo not raised any other defence to the suit, tho plaintiffs 
should have been given a decree m the lower Court The deci 
sion of the lower Court is reversed Tbero will bo a decree for 
Hs 7 336-1-7 with costs subsequent interest at 6 percent from 
flat© of plaint 

Sank au A n NaU' J —I agree 
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Before Mr. Justice TFaZhs 

V BALAKRISHNUDU (Plmstipp), 

t. 

KARAT ANAS A WHY CHETTT (Defemunt) * 

Limitation Act (IX of 1908}— Depont of money repayable at a fixed date — Articln 
6G and 125 applicable, article 145 no! applicable — “ Deposit” «n article 145, 
meaning of— Probate and Administration Act (P of 1381) — Title of executor to 
rue cten tcithout Probate— Limitation Act (IX of 1908) tec 17 —Same word, re 
enact! I in a repealing Act— ConetmCtxon tame meaning at in the repealed Act 
Article 145 of the Limitation Act (IX of 1908) is not Applicable to deposits of 

Deposit *' in article 145 means only deposit of goods to he retnrned in specie 
whrn wanted it is the sort of bailment known to lawyers under that name in the 
Homan Law of Bailments which was scccpted by Bracton and afterwards by 
Lord IIolt in Coggt v Barnard (1703) 1 Soi L C , 173 , s o , 2R iyro 909 a* fit 
to be enforced in England 

Tthur Chnnder lihadum ▼ Jilun JTunart Bibi (1889) ILR, 10 Calc, 25, 
and perundevitayar Ammal v Kammalnar Chelty (1896' II R, 18 Mad 3°0 
followed 

A dminutrator-Qtneral, Bengal v Xrtsfo Kamini Dante (1901) ILR, 31 Calc 
319, and Lola Qobmi Pra *ad v. Chairman of Patna Municipality (1907) CC LJ, 
635, not followed 

A loan repayable at a fixed date is governed probably by article 60 and if not 
bi article 115 

Unlike casts governed by the Indian Succession Art and the Ilin lu Wills 
Act, in a case governed by the Probate and Administration Act (V of 18HJ) tl e 
obtaining of pro >ato is no* necessary to < lothe *ho execuf r with tho right to 
sue for debts due to the testator, and the estate is represented by the exeentor 
even in the nl sence of probate, within tho meaning of seition 17 of the Limi- 
tation Act, and time begins to run from tl e date of the testator • desth, as the 
obtaining of a succession certificate is not n condition precedent to the fihog of 
a suit bnt is only necessary before getting a decree 

Where a word wlueh is used in ono sense in one Act is re enacted in a sobse 
fjoent Act which repeals the former then unless there is some strong reason to 
tho contrary it must ho read in the same sense in tho aubspqnent Act in which 
it is re enacted 

Mayor of Portsmouth v Smith (18S5) L R 10 \ C 304 at p 371 referred to. 
Testatrix lent money to tl e defendant on'ISth August I'HJO, and died on Ifth 
January 194 The will was goveri ed by the Prolnte and Administration Art. 

Held, that a suit bv the executor in IP 0 was barred ty limitation either 
nnler article CG or 116 of the Limitation Act. 

The fictg aro fully *ot out in the judgment 
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T Ethtraja Mudahyar for the plaintiff 
G P Ramatwamy Ayyai for the defendant 
Judgment — The plaintiff in this rase sues as executor of the 
will of the deceasedV Nagammal to reco\ er with interest the 
sum of Rs 10,680-9-9 alleged to have been, deposited hy her with 
her brother’s son the defendant on 15th August 1900 It is 
common ground that this sum was due hy the defendant to 
Nagammal on the date mentioned, hut the plaintiff’s case is that 
at that time a suit for waste was about to bo filed against 
Nagammal by the reversioner of her minor son’s estate, to which 
she had succeeded more than twenty years previously, and that, 
to prevent this sum getting into the hands of the Receiver in that 
Bmt, it was arranged between Nagammal and the defendant at 
the defendant’s suggestion that Nagammal should give him a 
receipt for the money which could be used against the Receiver 
in case of his seeking to recover the above sum from the defend- 
ant as part of the estato of Nagammal’s son and that tbo 
defendant should execute in her favour a document stating that 
though sho had given a receipt for the money it had not really 
been paid to her, and that it Lad been arranged between them 
that the money should remain on deposit with the defendant 
who should make her advances for costs of litigation and 
household expenses and should pay her the amount duo uith 
interest at 9 per cent on the disposal of tho suit The counter 
receipt embodying these terms (Exhibit B) which bears tho 
defendant’s signature though filed with the plaint, was not in 
terms referred to in tho plaint, and tho defendant who was 
apparently unaware that it was forthcoming pleaded in Ins 
written statement that he had paid Nagammal tho amount duo 
on the dato m question and thus discharged her debt in fall and 
had also n receipt from her of tho same date Ho al«o denied 
that he had agreed to make any further payment to Nagammal, 
as alleged in the plaint, or that he paid her anything after 
September 1900 This case was persisted in during tho exami- 
nation of the plaintiff’s witucscs, but the only result of the 
cross examination was to elicit farther confirmation of their 
evidcnco and tho defendant’s \akil was well adnsed in tho 
interests of his client m not putting him into the box or calling 
ovidenco and in relying entirety on tl o defences that tho suit is 
barred and that tho plaintiff is not tho proper person to sue 
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As regards limitation the following dates are material ; the baiari 
deposit wa« on 16th August 1900, Nagammal died on 16th 
January 1904, and the appeal of the reversioner against the Naiutj 
decree of the District Court dismissing this suit was itself On«tr 
dismissed by the High Court on 1st December 1904 owing to WAtti* 
her death while the appeal n as pending To save limitation the 
plaintiff in the first place relies on article 145 which in a suit 
against a depositary or pawnee to recover moveable property 
deposited or pawned allows 30 years from the date of the deposit 
or pawn There has been some difference of opinion in the Cal- 
cutta High Court as to whether this article applies to deposits of 
money, and the plaintiff relies on the decision of Maclean C J , 
and Sieytns, J , from which Hili , J , dissented in Administrator- 
General, Bengal v Knsto Kamtni Dasi>ee( 1) and on the more 
recent decision of Alooraurt. and IIoi muood, JT , m Lain Gobind 
rrasad v Chairman of Patna Municipality^) while the defend- 
ant relies on certain observations in the judgment of Wilson 
and O’Kinealt, JJ , m Ixhur Chunder Bhaduri v Jtbun Kuman 
Bi6t(3), and on the dissenting judgment of Hill, J , already 
referred to Tins article was first enacted in the Limitation Act 
of 1871 and the proper course m my opinion is m the first place 
to see what it meant in that Act becanso at any rate unless there 
is some strong reason to the contrary it must be read in the same 
sense, in the subsequent Act in which it is re-enacted Mayor 
of Portsmouth v Smith( 4) 4\ e should perhaps go further back 

as tho language of article 145 is tal en from section 1 (15) of the 
Act of 1859 r J he only othei aiticle in the Act of 1871 m which 
deposit is mentioned is aiticle 133 * to tec over moTea Wo property 
conveyed in trust, deposited or pawned, and afterwards bought 
from the trusteo, depositary or pawnee in good faith and for 
value” which again is founded on section 5 oE tho Act of 1859 
As to these articles 13 » and 115 the learned Judge* obscrce m 
Ishur Cl unler BI aluri \ Jibuti Kunan that it is 

clear fiom tin tontixt tint the di posit ueint is a deposit 
of goods to be returned in *pccio ind that i» m accordance 
with the old use of deposition (obviously v misprint fir 
depostfum) with winch all lawyers nro fumlmr l woild 

(!) (100J) Itr 11 Cnlo 510 (2) (190") 6 O L J , B3S. 

(8) (18 q 0) I L B , 16 Cole 25 (4) (188o) 10 ieC , 881 at p 571 
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B»i.h*rwb venture to go even further and to ^ay tliat ■when a« 
in tbo Acts of 1859 and 1871 there is nothing to suggest 
luiRivANA the use of tlie word deposit in any other senso it must 

SIWMT r J 

OtiSTTT bo taken to mean tho sort of bailment known to lawyers 
WaiuT J under that name m tho Eoman Law of Bailments which w ns 
accepted by Bracton and afterwards by Lord Holt in Coggi 
v Barnard^ 1), ns fit to bo enforced in England This de- 
fosxtum is a bailment of n specific thing to be hoot for the 
bailor and returned when wanted as opposed to commodatum 
where a specific thing as a liorso or a wntch is lent to the bailee 
to bo used by him and then returned , and both are contrasted 
with mutuum where corn, wine or money or other things are 
given to be used and other things of the same nature and quality 
are to be returned instead In my opinion there is no ground 
for holding that in the Acts of 1859 and 1871 the word deposit 
in tho sections and articles already referrod to includod so-called 
deposits ot money or other things which were not intended to 
be kept but to bo u«ed, and there is nothing m the Acts of 1877 
aud 1903 to show that any diflerent construction should now bo 
put on articles 133 and 145 

The framers of these Acts wero lawyers and must bo taken 
to have used tho term deposit m the ordinary legal senso This 
conclusion is not, I think, man) way affocted by the fact that in 
1877 the legislature introduced a new article GO which speaks 
of money deposited under nn ngreemont that it shall bo 
repayable on demand *' thus using the word deposit not in its 
legal but in its popular sense On tho contrary an examination 
of what happened strongly supports tne samo view No oxproes 
reason was assigned for the amendment, and doubt lias boon 
exposed in somo cases 09 to tho meaning of tho legislature 
and the reasons for tho change, hot it seems to mo that thoso 
reasons are not vor) far to seok 

In Fngbsh law and under tl o Act of 1859 timo began to run 
in tbo caao of loans payable on demand from tho dato of the 
loan In tho Act of 1871 tho legislature altered this and under 
article 58 * for money lent under an agreement that it shall bo 
payablo on demand 1 made timo run from tbo dato of demand 
In 1877 tho logislaturo changed its mind and decided to go 


(1) (1703) ISm LC 1”3 » a e. t IUjui 009 
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back to the old rale, and by arttole 59 made time run, not from Baiakrisi 
the date of demand, but from the date of the loan lht) 
however retained the date of demand as the starting point by a N eA*iti * 
new article GO with regard to a particular class of loans repay Catm 
able on demand described in the new article as * money deposited waTlm j 
nnder an agreomert blit it shall bo repayable on demand ’ It 
wag then settled law that what aro commonly known as dep >sits 
with banks and other bodies doing similar business u hot hoi 
carrying interest or not and whetliei fixed or repayable on 
demand, aro really loans and it wonld appear that the framers 
of the Act of 1877 who of course were aware of this considered 
very reasonably if I may venture to say so that m the case of 
Buch deposits repayable on demand, seeing that repayment is not 
contemplated until eaprc«sly demanded, the date of demand is a 
more suitable starting point than tl e date of the loan , and that 
they accordingly inserted the new article to effect this This 
view appears to me to be m accordance with the decision in 
Ishur Ghunder Bhadun v Jtbun Kuman fhli(l) ana Perundcit- 
tayar Ammal v Nammaltiar Clielti{ 2) 

It seems to me fairly clear that the legislature m 1877 treated 
deposits of money repayable on demand as a special class of 
loans which ought to have a special starting point Accordingly 
instoad of ono article dealing with loans payable on demand 
(article 58 in the Act of 187!) they provi led two articles n9 and 
GO with different starting points Thore is nothing to suggest 
that they thought deposits of money were covered by article l4o 
On the contrary if thov had done so they would scarcely have 
considered it necessary to provide a new article The ncces ity 
was that otherwise article 59 wonld have been held applicable to 
such deposits 

Tor these reasons I have come to the conclusion that artule 
145 is not applicable to deposits for money 3rd does not help 
the plaintiff It has not been argued before mo that tl e deposit 
should be regnrdtd as one repayable on demind within tho 
moaning of article 60 or that tho suit may bo treated as again rt 
an agent for an account or ns a suit against a trustee covered 
by sccttou 10 There aro serious difficulties m the way of all 
these contentions but I do not di cuss them ns the points hare 


(1) (1SS0) I L.R 16 CaIo 25 (2) (18<\>) I LB IS iUd $90 



ISO 


THE INDIAN LAW REPORTS [VOL XXXVII 


BitAKRwB- not been argued and the suit fails on mother ground than limits 
« tion Treating the transaction as a loan repayable at a fixed 
^uwiiir* ^ at0 ll 18 £°' ern6( l probably by articlo 66 and if not by article 
CnmY 115 and I can see no sufficient reason for having recourse to 
Wjulj 3 , j article 120 It is however contended that even if the period is 
three years the suit is not barred by virtue of section 16 because 
the estate of the deceased was unrepresented from her death in 
January 1004 until probate of her will was taken out by the 
plaintiff in 1910 The will is not governed b) the Hindu Wills 
Act and section 187 of the Indian Succession Act is therefore 
not applicable tfndei section 4 of the Probate and Adminis- 
tration Act the estate of the deceased v osted in the plaintiff as 
her executor on her death in January 1904 and there is nothing 
in that Act to prevent him suing the defendant at once No 
doubt if ho had omitted to take out p-obatc he could not have 
obtained a decree without producing a succession certificate, but 
there is nothing m that Act to prevent his instituting the suit 
nnd afterwards obtaining the certificate beforo decroc In my 
opinion the plaintiff was capable of instituting the suit within 
tlio meaning of section 17 from the death of the testatrix and 
that section does not help tho plaintiff 

I have nlso como to the conclusion on the third issuothat tho 
plaintiff is not entitled to maintain tho presont suit, because tho 
money sued for belonged to her husband and his son after him 
and, when she succeeded ns heir to her son, she onl) took a 
woman’s estnto for life and on her death tho property passed to 
tho heirs of her son ns Inst male owner nndthoy were the proper 
persons to sue for it The will of tho dccon«cd rocitos that 
tlio property was tho seff acquisition of her hers hand and thit 
she lmd succeeded ns her von’s heir though slio subsequent!) 
purports to disposo of this money in tho hands of the do!» ndant 
The wliolo object of the transaction evidenced by Exhi! it B was 
to prevent the ncuvor in the suit against her fc r wnsto from 
receiving tho moncj in the defendant’s hands ns p it 1 1 f tl c < state 
of her deceased son lho rtvcrsionor’s suit No tb of 1^01 in tl e 
Distriot Court of Clunglcput alleged that tho pr< pert) to "1 ich 
she had succeeded on her son’s death includi 1 Ra 10 000 in 
deposit with the defendant’s father of which nt tho dato of suit 
Rs 15,000 remaine 1 m tlio linn Is of tl o defend mt In her written 
statement tho doceaaod made tho nvermont which hns not been 
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proved in this case that her relations had advanced Rs. 2,000 to Balakkihi 
her husband to enable him to stmt business and raised the curious MUDtl 
contention that as his property had been acquired with the aid ^“atam 
of this nucleus she had succeeded to it as her absolute property Chftti 
S he also pleaded, pursuant to the secret arrangement made with waiu% J 
the defendant that she had received payment from him and given 
him a receipt, hut she did not deny that the money in question 
had been deposited by her husband with the defendant’s father. 

Lastly the conduct of the present plaintiff as executor and legatee 
under the will of the deceased in not proving the will and suing 
the defendant from the date of the death of the deceased in 1904 
until late in 1910, though admittedly he was aware of all the facts 
can scarcely be explained except upon the supposition that 
he well knew that the deceased had no powers of bequest over 
the money in the hands of the defendant, and that the persons 
who became entitled on her death were her son’s ret ersioners. 

On this ground the suit fails 

There only remains the question of costs In view of the 
defence set up and persisted in until the clo 8 e of the plaintiff’s 
case that the defendant had repaid the money to the deceased, I 
direct that each party do bear lus own costs. 


ORIGINAL CIVIL. 


Lttfore Mr. Justice • Haleirell 

K SHEIK lirERAN SAHIB (Plaintiff), 
v 

C RATNAVELU MUDALI (Defendant) • 


1912 

NoTember 

12 


1'ohnot • Prevention — 1 Preifeution,’ v>at eoieunft to — llajftiate tending only 
notice but net jtimmom or tcarrant am l ditmwiny complaint, no yrojectitica 
— Criminal Troceiure Code (Jet V c/IS f S) IOC 202 
Where on renoiring a comilunt of an offence of defamation a magistrate 
ifEocd only anotico but not a Burainoneor a warrant to the accoeetf, nb eh notice 
(imply informed him that a preliminary enquiry would be held at a certain tune 
In the matter of tl e complaint preferred by the complainant, and the complaint 
waB dmmiesed nndcr section 202, Criminal Procedure 1 Code, after hearing conn*"!, 
for both parties 


Cinl Bait ho- 200 of 1912. 
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BiiXik Rtli tl «T©^'waa no piosertitSon of^aoy t>Eenco\ytbe complainant so as 

Mkkran to k»vo r om for any aurt for tnnhoicras prosecnt on 

Siiun D«P ojario t Gulnb Chcnd An mdjee (1910) I Lit 3" Cole 358 and Goto* 

ItATNAXELi ^ T ® olanat) Khetiry (IDllj ILR 38 Calc 880 followed 
Mtoitt The eei d nj* of such notice nnd the 1 canntf thereon are not authorize l by 
Ae Cntnn nl Procednre fodt* Prosecution co nmenoea w th the issue of proceae 
(a mmo a r v arrant) after tl o complaint has been entortained by the 
magistrate and the prior proceed ngs const t ite at most an atten pt by the 
oom| la n nt to proseento the accnscd 

The fact* of tho case nro full} set out iu tl e judgment 
T rthiraja iludahyar for tho plaintiff 
G E Odgers for the defendant 

(UKFwrLt J JlDOMBM — The plaintiff in this ense alleges that tl e defend 

ant preferred a complaint in the Presidency Magistiato’s Court 
charging the plaintiff with the offence of defamation, tvhich on 
the 30th July last was dismissed under section 203 of the 
Criminal Procedure Code, after a prehminaiy inquiry, and 
prajs for damages for the malicious prosecution of the plaintiff 
Upon the case coming on for settlement of issues counsel 
for the defendant argued that the plaint does not disclose a cause 
ot action, because the facts at erred show that that there was no 
proseentton by the defendant It is admitted that no process 
was issued to compel the attendance of the plaintiff beforo the 
Magistrate, but the latter issaod a notice (Lxhibit A) to the 
plaintiff and hold an inquiry under section 202 of the Code and 
after hearing counsel for both parties dismissed tho complaint 
Tho notice recites that the defendant had filed an information 
and complaint before the Magistrate, charging tho plaintiff with 
the offence of having defamed the former and praying that 
a summons might issue against the latter, and continues as 
follows — 1 Notice is hereby given that a preliminary inquiry 
will be held in the matter of complaint at this Court at H am 
on the third day of July 1912 ’ 

The document is thus a mere intimation that the Magistrate 
intends to take action upon tl e complaint, and does not ameunt 
either to a summons or to an invitation to the par*y charged 
to appear or take any other step in the matter , moreover, it is 
not included in the fifth schedule of the Code as one of the 
forms to be used by the Court, nor does it appear to he pre- 
senbedor contemplated by theCodo of Criminal Procedure, 1808 
Nevertheless, upon receipt of a formal ^document of this kind 
theparfc) affected by the complaint might well think it expedient 
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to appear and be represented by Ins legal adviser on the day swr 
mentioned , aud if he did so appear, he would naturally desire 
to bo heard and possibly to adduce evidence Chapter XVII of » 
the Code is entitled “Of the commencement of proceedings Mpdaii 
before Magistrates,” and read together with chapter VI " Of j 

processes to compel appearance,” shows that proceedings 
ordinarily begin with the is«ue of a summons or wan ant Prior 
to the issue of process, the Magistrate has to satisfy himself that 
thero are sufficient grounds foi setting the law in motion [section 
204 (l)], and for that purpose he is bound to examine the 
complainant (section 200), and may postpone the issue of 
process while he inquires into the matter himself or a local 
investigation is made by another person (section 202) 

It appears to me that the object of the procedure prescribed 
by chapter XVI, which is eutitlod “ Of complaints to Magis- 
trates, ” is the separation of unfounded from substantial cases 
at the outset, and to prevent innocent persons from being brought 
into tho Police Courts and subjected to the annoyance of frivolous 
charges, and that this object is frustrated by the procedure 
adopted in this case 

In a warrant case such as this is, the Magistrate may issue a 
summons to tho accused to appear [section 204 (1)], nod may 
discharge the accused at any stage of the case [section 253 (2)] 

Having regard to this piovision and the sections of the Codo 
abovementioned, I am of opinion that the hearing in this case 
by the Magistrate w as not authorised by tho Code, and cannot 
therefoie be attributed to the defendant so as to render him 
responsible for any damage causod thereby to the plaintiff I 
am also of opinion that these provisions show that the prose- 
cution of the accused commeuoes with the issue of process, after 
the complaint lias been entci tamed by the Magistrate, and that 
the prior pioceedmgs constitute at most an attempt bj the 
complainant to prosecute the accu E ed 

I do not think it necessary to discuss tho English and Iudun 
cases which have been cited, since tho are fulh dealt with in two 
decisions of the Calcutta High C ourt -— Pelti ano v. Gulah 
Chand ■Antoidjei (1) and Golap J<u \ Bholanath KhtUryfi) with 
which I entirch agree 

(1) (l«UO) I L 1 37 Oslo , Jo3 (2) (1021) LL.U., 3S Cato , SStt. 
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8hiu£ For these reasons I am of opinion that the plaint discloses no 
Sahib cauBo of action and accordingly dismiss the suit with taxed cost' 

1 Cert,f 5' f ° r Co " Mo1 

Modau Attorneys for the defendant Grant and Grcatorex 
Bakewili, J 


APPELLATE CIVIL. 

Before Mr Justice Miller and Mr Justice Abdur Rahim. 

N VENKATARANGA OHARLTJ and another (Plaintiffs), 
Appellants, 

t» 

N KRISHNAMA OHARLTJ and two others (Defendants), 
Respondents * 

C*vtl Procedure Code (Ael 7 of 1903) sec 02 — Rehgxont Endowments Ael (XX 
of 1803) see 18 — Option to proceed under either so far a* reliefs common 
are prayed for-— Collector's sanction for removal of trvitei given in 1908, good 
for su>t for removal after coming into fore * of Civil Procedure Code (Act 7 
of 19081 

A suit instituted with the consent of tbo Collector is u good suit for all 
reliefs referred to in section 92 ot Civil Procedure Code (Act V of 1909) 
Section 92 Civil Procedure Code and section 14 of Act XX of 1883, so far as the 
forms of relief to which they relate are the same, offer & choice to persons inter* 
ested in tho trust who may piocecd under either they are not bound to 
proceed under both The consent of the Collector g ven in November 1908 » e , 
before the Civil Procedure Code came into force is a valid consent for the 
institution of a suit for the removal ot a trustee though at tho time the oonsent 
was given a suit for removal could not be instituted under the law then in force 

Appeal against the decree of E L Vaughan, the District Jndgo 
of N&llore, in Original Suit No 12 of 1909 

The facts of the case necessary for this report are set oat in 
the following portion of the judgment of the District Judge — 
"'Issue 1 — Whether the suit is not maintainable for want 
of a fresh sanction under section 18 of Act XX of 1863 ? 

Sanction was granted by this Court under section 18 of Act 
XX of 1863 to file a suit, Original Suit No 1 of 1907 On 
technical points that suit was allowed to be withdrawn with 
permission to bring a fresb suit 


1912 

November 

25 


Appeal No 245 of 1911 
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Defendants argno that the old sanction lapsed and fresh y EhXATA . 
sanction was necessary. They quote Sabhapathi Ourukkal v osmir 
Lakshmu dmmal(l). v 

I am unahle to differentiate the arguments which influenced Chablu 
their Lordships in the above ruling from those applicable to the 
present snit. Plaintiffs argue that the Collector’s sanction under 
Civil Procedure Code, section 539, is sufficient I am unable to 
agree Section 18 of Act NY of 18C3 clearly requires sanction 
I most decide the issue for defendants and dismiss the suit” 

The Honourable Mr. T V Seshagin Ayyar * or the appellants 
P Subrahmaniam for the respondents 

Judgment — It seems clear that tho suit instituted with the aiiluk 
consent of the Collector is a good suit for all reliefs referred to 
in section 92 of the Code of Civil Procedure That section and 
section 14 of the Act X>T of 1863, so fir as the forms of relief to 
which they relate are the same, appear to offer a choice to per- 
sons interested in the trust, they may proceed under either It 
cannot be that thev are bound to proceed under both , for that 
might lead to a dead lock, if perchance the Collector wore to 
consent to a suit and the District Judge to refuse leave It is 
not necessary to read the sections as involving this possibility 
and they ought not therefore so to bo read 

The Collector’s consent was given to a 6uit for these reliefs, 
the plaintiffs prayed for tho removal of certain trustees tho 
appointment of other*, anil tho vesting of tho property in the 
newly appointed incumbents Ilio consent was given in Nov- 
ember 1908, and the suit was instituted on tho 27th January 
1909 It is now contended that in respect of the prayer for the 
removal of the trustees there is no vahd consent, because in 
1908 there was no provision of law enabling a suit to be insti- 
tuted for that relief with the Collector s consont 

The sanction (or consent) shows that tho Collector had con 
sidered tho question and the mor ts and made enquiries, and 
there xs no doubt that ho delibiratelv consented to tliL prayer 
for the removal of the trustees Now when the *uit was insti 
tntod the Court had to soo that tho C Ik tor had consented to it 
and that his consent was sufficient to warrant its entertainment 
at the time of the amt It formed a consent deliberately given 


(1) (ltoi) 1 L n , 2* 51*3., 2^3 
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for the pioteotion of the trust and fur the purpose of enabling 
OiiAKiiU a suit to be instituted for a puticular relief j and there seems no 
Krishnami reason why it should say M I must treat this consent as no coa- 
Cl lABtp « ^ent, because it was made before the end of 1908”, till then the 
Miller Court could not have given the particular relief on a suit msti- 
toted on that consent, but that does not make the consent a 
nullity The Collectoi of conrse was able to givo his consent 
irrespective of any provision of the Code , but under the old 
Code this consent would have boen ineffective , even with it the 
Court could not entertain a suit to remove a trastee, in 1909 
the Court was able to do so , it found a consent already given 
and it was entitled to accept it as sufficient The decree dis- 
missing the suit must be reversed and the suit remanded foi 
disposal according to law We do not decide that all the reliefs 
asked for in the plaint can bo given in this suit It may be that 
having legard to the provisions of section 92 or to those of the 
Collector’s consent, some o£ the claims are inadmissible. That 
question and the question, should it arise, whether my omission 
can be cured by a further consent obtained from the Collector 
after the suit, must be left for decision by the District Judge. 
The costs of this appeal will abide the lesult. 


APPELLATE CIVIL 

Before Mr Justice Benson and Mr Justice Sundara Ayijar 

R RAMANA REDDI (Petitioner Plaintipf), Appellant, 
v 

R BABIJ REDDI and pour othbr° (Counter Petitioner-., 
Dependants, Nos 1, 4, 5, 6 and 7) Respondents * 

Ctvtl I roeedure Code ( Act XIV of 18S2) tec 230 —Decree for land and lit «*n# 
profits in favour of a minor —Execution after 12 years after decree for 
ascertaining mesne proFte — Lm ration— Lsmstats n Act (IX >J 1903) see. 6 
— Policy of Limitation Acts 

The prohibition contained in Civil Procedure Code (A-fc V of 190S) section 48, 
v ij that certain classes of decrees cannot he eieouled after 12 year*, applies 
even to tho case of minors «lio are decree holders Section 0 of the Limitation 
Act cannot be invoked t> extend the perlol as a oci n 6 Act K of 1008 is 
expiessly limited to cases where the limitation is provide i for in the Limitation 


1012 

November 

13 and 20 


Appeal Against Order Jfo 2o8 of 1911 
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Act itself nor is there any law apart from section 6 to the effect that minority 
13 a ground of exemption from the operation of the law of limitation 

Jforo Sad/tthtvT Fir»y* Eajhunatfi (1592) I L E , 16 Bom , 536 not followed, 
Jha*d»\ Mohan lot (29 P R , 489] followed 
English decisions on the policy of Limitation Acta referred to 
Limitation being the resait of Statute Law no exemption from it can 
be recognised, except what the Statuto itself provides Under the old Civil 
Procedure Code (\ct XIV of 1882) even where the decree directed that 
me«ne profits should he ascertained in execution, the application for the 
ascertainment of meane piofits waa one m execution only, and not in amtj so 
that the limitation applicable for such an application was that applicable for 
execution applications. An application for the ascertainment of meane profits 
directed by the decree under the old Civil Procedure Code, but made after 12 
years after decree, is barred by the Civil Procedure Code (Act XIV of 1882), 
section 230 The new Civil Procedure Code which direots an enquiry as to fho 
means profits before passing a f nil decree is not applicable to such a case 

Tli* effect to be given to a document and to tbe proceedings of a court must 
be decided by the law in force when th° document was executed or the pro- 
ceedings were passed 

ITuthtah Chiltiar v Bamaiieom* CAettior (Second Appeal No 117 of 1911) 
followed 

Applicant's mother, as next friend of the applicant, obtained a decree in bis 
favour for partition which was confirmed with certain modifications, by the 
Iligh Conrt on 3rd August 1S97 The dttree left the mesno profits subsequent 
to suit to bo ascertained m execution Tbo decree also dec’ared as follows — 
“lho p aintiff do recover, when collected his one third share of soch debts a # 
have been or can be collected with due diligence out of tho debts due to tl e 
family ' 

VanonB applications for exeention of the dociee were made by th< ap| Uc»nt a 
mother and she entered into a compromise on i th Febi nary 1900 with the judgment 
debtors regarding all the maturs mootu tied lu the decree and others and 
fhe Conrt passed on 13th January 1®00 a hnai decree in terms of the compromise 
Applicant became a major on 29tb Noveml or 1009 and made the present execu* 
tion application foi partition et d oscertai uncut of mesno j rofita aDd outstandings 
on let Vovemhoi 1910 repudiating the compromise on various grounds 

Held, that tie apphcati ms were barnd bytlelS year* rulo of limitation con 
tamed in Civil Procedure Code (Act Tl\ of 1 8821, a etion "SJ corresponding to 
Civil Procedure Code (Act \ of 19 OS), section 48 


Rauawa 

Eabo 


Aipeal against the order of E H Wallace, tho Acting Distrtct 
Judge of Nollore, date l the 15th da\ of September 1911, in 
Exouitnm Petition No 173 of 1910, in Onginal Suit N i 0 of 1895 
d^i tbo file of T Ramacuanosa Ra>, the temporary Subordinate 
Judgo of Nellore 

Tbe following facts of tho are taken from the order of 
the Distnct Judge of Ncllort — 

“Petitioner Meks to exetuto adttrec pa««ed in his favour in 
Original Suit No 0 of 1895 in tbe Temporary Sub-Court, which 
10 
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Bahama was Original Smt No 15 of 1892 in this Court The suit was 
Baku brought by petitioner when a tumor and he was represented therein 
by his mother Ho obtained a decree for partition with mesne 
profits which was with certain modifications confirmed by the High 
Court in Ecibii \ itomana(l) and Humana v I?<i&u(2) His 
mother on his behalf put m various applications, Exhibits D D8, 
to this Court for execution of the decree, and finally (21st January 
1900) entered into a compromise (Exhibit E) with first defendant 
regarding all the matters montioned m tho decree and others, and 
this Court parsed on bth February 1900 a final decree m terms 
of the com promise Petitioner who is now a major now repn 
dmtes this compromise on various grounds, which have been 
made the subject of issues in this petition Petitioner became a 
major on 29th November 1909 and claims that he is entitled to 
put m this execution petition having regard to section 6 of the 
Indian Limitation Act IX of 1903, and that he is entitled to a 
finding that the compromise and decree thereon are nullities 
and ultra mres ” 

The arguments and other facts appeal from the judgment 
T V Mtifhuhrishna Ayyar for the appellant 
S Subrahmanya Ayyar for the respondents 
Bemson Judgment — This appeal is against an order of the District 

SuMiu&i Court of Vellore dismissing an application for execution of the 
Ayyar JJ decree of the Subordinate Judge’s Com t of Nellore in Original 
Suit No 15 of 1892 Tho decree is one foi partition and was 
passed on tho 3rd August 1897 Thero were several intermedi- 
ate applications for execution presented on the plaintiff s behalf 
during las minority by his next friend One of them was 
compromised on the 29th January 1900 The plaintiff a present 
application ignoies the compromise, his case being that it 
was illegal and not binding on him The application has 
been dismissed by the lower Court on the ground that it is barred 
by limitation under section 48 of the Code of Civil Procedure, it 
having been presented more than twelve years after the date of 
tho decree, although within three jenrs after the attainment of 
majority by the plaintiff The first question for consideration is 
whether the plaintiff is entitled to the benefit of section 7 of the 
Limitation Act and to reckon the penod of limitation for execu- 
tion of the dociee ftom tlio date of attainment of majority j and 


(1) Appeal So Sa of 1835 


(2) Appial l»o 100 o! 18 &e 
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whether apart.from that section, there is any geneial principle of Ram1na 
law entitling him to the Bame benefit on account of his disability « 
arising from minority. Article 182 of the Limitation Act which B - A ° a 

la) s down the general rale of limitation applicable to execution 
of decrees exempts from its operation cases coming within the »°m>*** 
punicw of section 48 of the Civil Procedure Code Section 6 of YTAE,JJ 
the Act enacts that ** where a person entitled to institute a suit or 
make an application for the execution of a decreo is, at the time 
from which the period ot limit?. I ion is to be reckoned, a minor, 

. , , he may institute the suit oi make the application within 

the same period after the disability has ceased, as would other- 
wise have been allowed from the time prescribed therefor in the 
third column of tlio first schedule”, and as article 182 of the 
schedule is inapplicable to the case, section 6 enacting the rule 
of exemption during the period of minority must also be held to 
be inapplicable l he District Judge, Mr Wallace, has dealt 
with the question in a remarkably able and lucid judgment , but 
the question really does not admit of any serious doubt on the 
language of the section It is unnecessary to consider whether 
the other general provisions of the Limitation Act contained in 
sections 4 to 2c would be applicable or not, where the period of 
Limitation is prescribed by some special Act and not by the 
general code of limitation Section G is expressly limited to 
cases where the limitation is provided for in the Limitation 
Act itself V\ c therctore agree with the Judge in holding that 
the plaintiff cannot claim the benefit of section G of tho Limi- 
tation Act it is strenuously contended by Mr Muthuknshna 
Ayyar, tho learned vakil for tho appellant, that apart from 
that section minority is a well recognised ground of exemption 
in law from the operation of the law of limitation Ho relies 
in sapport of this contention mainly on Muro Sadashxv % 

Ytsajt liaghuna*h[l) and a passage in Bacon s Abridgment. 

Iho Bombay case, it cannot be denied, uppoits his con- 
tention Lho question there was the same is m this case 
bAiQEHT, L J , observed 1 iht question relened to us mud bo 
dcoidcd by tho general principle ot hm is to the di abibty of 
minors, to which tlic provision* of tho i. i\ il Procedure ( odi must, 
in the absence of anything to the contrary, 1 e deemed to bo 
subject. f lht general principle u tj at tuae dots not run sgain«t 


(1) (lv'Ji) 1 L li-, lt> Bom 636 
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a minor , and the circumstance that he has been represented by a 
guardian does not affect ,the question ” No authority has been 
cited in support of the enunciation oi the rule that there is a 
general principle of law that time does not run against a minor 
The passage cited from Bbcou’b Abridgment is m the following 
terms — The rights of infants are much favoured in law, and 
regularly their laches shall not be prejudicial to them, upon a 
presumption that they understand not their right, and that they 
are not capable of taking notice of the rules of law, so as to bo 
able to apply them to their advantage Hence, by the common 
law, infanta were not bound for want of claim and entry within a 
year and a day, nor aro they bound by a kno and five years' non- 
claim, nor bj the statutes of limitation, provided they prosecute 
their right within the time allowed by the statute alter the im- 
pediment removed "(I) King v . Dilltatvr,[2 ; is cited as authority 
for this proposition After full consideration we ha\ e come to the 
conclusion that the authority relied on m the passage cited does 
not show that accoidmg to the English law, infancy is an answer 
to a plea of limitation Iho question in htng v DilUdon[l) was 
whether a certain custom was applicable to minora, namely, a 
custom that the person to whoso use a copyhold estate is surren- 
dered shall come in and be admitted after three proclamations or 
otherwi c e his land shall be forfeited It was held that it was not 
and that therefore if a surrender be made in fee and the surren- 
deree die before the next Court, the estate is not forfeited by the 
infant heir and the surrenderee not coming in after three procla- 
mations Eybe, J , observed “ that a feoffment of an infant was 
no forfeiture at the common law, and that as a particular custom 
may bind an infant for a time, bo it may bar him for ever," and 
that the question was whether the custom in question as it was 
found in general words should bind an infant after three procla- 
mations t All customs,” he said, “ are to be taken strictly when 
they go to the destruction of an estate " Strictly, infants were 
not prevented by the letter of the custom, they were not bound by 
other customs like this, there was no necessity to construe them 
to be within the custom He no doubt observed that, “the right 
of infants is much favoured m the law, and their lachts shall not 
be prejudicial to them as to entry or claim, upon a presumption 


(1) Tit Infancy and Age section (g),IV volume seventh edition page 31S 
(2) (168s) 8, E E , 142 a,t p 144 (3 Mod , 211 at p -.3) 
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that they undeistand not their right ” but ho did nob say 
that they were not bound by statutes oi limitation. On tho 
other hand he observed “ it is admitted that it an iniant do not 
present to a church within six months, or do not appear within a 
year, that his right is Lound, hut this is because the law is more 
tender ot the church, and the liie oi a man, thau ot the privilegea 
ot infancy bo it an office oi parkship be given or descends to an 
infant, it the condition annexed in law to such an office (which is 
skill) be not observ ed, the office is torteited. But that a proclama- 
tion in a base court should bind an mlant, when he is not within 
the reason ot the custom, is not agieeable either to law or reason.” 
JNordid either ot the other concurring Judges Lrkgoky, J., and 
Dolben, <J , make any pronouncement m favour ot the exemption 
ot minora xrom rules ot limitation pioper. it may be that laches 
may not be attributable to an mtaut and that a penalty indicted 
lor laches may not be entorcod on an mlant. But laches should 
not be legarded as the sole or peihaps even the mam giound on 
which rules ot limitation aro based. .Lord bi. Lfonaeus 
observed “all statutes ot limitation have lor their object the 
prevention ot the rearing up ot claims at great distances of time 
when evidences are lost ; and in all well regulated countries the* 
quieting ot possession is held an impoitant point ot policy.” In 
Itustees oj Dundee liaibour v. Dougall(l) Lord Xenvon de- 
Bcubed tne statutes ot limitation as statutes oi lepose. See also 
the obsoivations oi Lord Redksdaxe in bholmondtley v. Clinton^). 
Lend Coae says that the limitation ot actions was by lorce 
of diverse Acts ot Parliament, although at a very remote 
time in England theie was undoubtedly a stated time for the 
heir ot the tenants to claim after the death ci his ancestor ana 
in case ot non-claim before the expnatiou ot the time (a y cai and 
a day) the claimant was without lemedy. Banning m his work 
on Limitations, page 1, observes . “ the limitation of tho times 
for bringing actions is, at the present day entirely dependent on 
statute.” He states that under tho common law the presumption 
arose atter a long time m rt&pect to u le Q al claim that it 
had been sitishtd tee Jones v. I'urlmrtxlL (J). Eminent 
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a minor , and the circumstance that lie has been represented bv a 
guardian does not affect t the question ” No authority has been 
cited in support of the enunciation ui the rule that there is a 
general principle of law that time does not run against a min or 
f lhe passage cited from Bacon’s Abridgment is m the following 
terms — “ The rights of infanta are much favoured in law, and 
regularly then 4 laches shall not be prejudicial to them, upon a 
presumption that they understand not their right, and that they 
are not capable of taking notice of the rnlcs of law, so as to be 
able to apply them to their advantage Hence, by the common 
law, infants were not bound for want of claim and entry within a 
year and a day, nor aro they bound by a hno and fivo years’ non* 
claim, nor by the statutes ok limitation, provided they prosecute 
their right within the time allowed by the statute alter the im- 
pediment removed ”(1 ) King v. Dilh$toti(2 1 is cited as authority 
fortius proposition After full consideration we have come to the 
conclusion that the authority relied on m the passago cited docs 
not show that accoidmg to the Lnglish law, infancy is an answer 
to a plea of limitation. The question in King v Ddhdon{l) was 
whether a certain custom was applicable to minors, namely, a 
custom that the person to whoso uso a copyhold estate is surren- 
dered shall come in and be admitted after three proclamations or 
otherwise his land Bhall be forfeited It was held that it was not 
and that therefore if a surrender be made in fee and the surren- 
deree die before the next Court, the estate is not forfeited by the 
infant heir and the surrenderee not coming in after three procla- 
mations Eybe, J , observed “that a feoffment of an infant was 
no forfeiture at the common law, and that as a particular custom 
may bind an infant for a time, bo Jt may bar him for ever/’ end 
that the question was whether the custom in question as it was 
found in general words should Lind an infant after three procla- 
mations , “ All customs,” he said, “ are to bo taken strictly when 
they go to the destruction of an estate ” Strictly, mlants were 
not prevented by the letter of the custom, they were not bound by 
other customs like this, there waB no necessity to construe them 
to be within the custom He no doubt observed that, “the right 
of infants is much favoured in the law, and their laches shall not 
bo prejudicial to them as to entry or claim, upon a presumption 


(1) lit Infancy and Age, sectaon (g),lV Totnme serenth edition page 3 JS 
(2) (1688) 87 L B , 142 at p 144 (3 Mod , 221 at p -.3) 
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that they understand not their right” hut ho did not Bay 
that they were not bound by statutes oi limitation On the 
uiher hand he observed *' it is admitted that it an miant do not 
present to a church within six months, or do not appear within a 
year, that his right is bound, but this is because the law is more 
tender of the church, and the liie ot a man, than ot the privileges 
oi infancy ho it an oihee ot parkship be given or descends to an 
infant, it the condition annexed m law to such an olhce (which is 
skill) be not ob^erv ed, the olhce is torleitcd. Rut that a proclama- 
tion in a base court should bind an miant, when ho is not within 
the reason ot the custom, is not agiecable either to law or reason 1 
IN or did cither of the other concurring Judges Lekgoky, J ,and 
Dolben, J , make any pronouncement m favour ot the exemption 
ol minors txom rules ot limitation pi oper it may bo that laches 
may not be attnbutable to an miant and that a penalty indicted 
tor laches may not be enforced ou au miant. -but laches should 
not be legal ded as the sole or puhups even the mam giound on 
which rules ot limitation suo based Lord bi Lfonarus 
observed ‘all statutes ot limitation have ioi then object the 
prevention ot the rearing up ot claims at gieat distances ot time 
when evidences are lost , and in all well nguiated commits the 
quieting ot possession is hold an impoitnut point ot policy in 
Uiuvttia of Dundee liailon v Dou.gaU[L) Lord Annron de- 
scribed tne statutes oi limitation as statutes ol iepos6 beoalso 
the obsti vations ot Lord KtoEsuALt in Lholi londtley v Clinton^} 
Laid Lore says that the limitation ot actions was by torce 
of diverso Acts ot bailument, although at a very remote 
time in Lngland theic was undoubtedly a stated tuna foi the 
heir ot the tenants to claim utter the death ot his ancestor ana 
mease ot non claim bcioiu the expuatiuu ol the time ^a yeat and 
a day) the claimant was without tcuiedj baunuig in. his work 
on Limitations, page 1, obseives 4 the limitation ot the times 
tor briligm^ actions is, at the present day entirely dependeut ou 
statute lie states that uudoi the common law the piesumption 
arose alter a long time m resjeet to i ie 0 ai eiann that it 
had been bitishtd tee duties v i* ibei ulle Lmment 
Judges have lupuditled the notion that limitation ts based 
solely on the giound ot ltcues i*t Daiton v Angiti 4) 
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Eamana Lord Blackeobn observed <e Ibis ground of acquiescence 01 
laches is often spoken of as if u weio the only ground on 

which prescription was or could bo fouuded But I think 

and weight of authority, both in this country and in other 

Attab* JJ sy8tems TKrw P rutlenco > thews that the principle on which 
prescription is founded i*> moio offensive Prescription is not 
one of those laws whicli aro derived from natural justice Lord 
Staib, m his Institutions, treating 0 f the law of Scotland, m the 
old customs ot which country ho tells us prescuption had no 
place (book 2, tit 12, s SJ), says, I think tiuly, “Prescription, 
although it be by positive law, founded upon utility more than 
upon equity, the introduction whereof the Romans ascribed to 
themselves, yet hath it been since received by most nations, but 
not so as to be counted amongst the laws of nations, because 
it is not tho same, but different in diverse nttions as to 
the matter, mannei, aud tho timo of it . . It is 

both fair and expedient that tli e ro should be provisions to 
enlarge the time when the true owners are uuder disabilities or 
tor an) other reason aro not to bo considered guilty of laches in 
not using their right within the specified period, and such 
provisions there were in the Roman law, and commonly are in 
modem [statutes of Limitations, but 1 take it that these are 
positive laws, founded on expedience, and varying in different 
countries and ac different times," Angell in his work on 
Limitation obseri es “ although, say s Domat, there was no other 
reason to justify the inti oduction and use of prescription than 
that ot public policy, it would be just to prevent the piopoity 
of things irom being constantly in a biate of uncertainty Laches 
like limitation no doubt deprive the plaintiff of his remed), but 
it depends upon geneial principles, while limitation depends on 
express law Laches may be adapted to the facts ot each 
particular caBe, but limitation is a matter of inflexible law. A 
positive rule ot limitation innst not depend on whether there be 
laches or no Courts of Equity m England apart from any 
lules of limitation refused relief to paitics resorting to them for 
remedies not opeu to the eouitu ofeommeu law, it they were 
guilty of laches, but the) also followed the btitutes of Limita- 
tion by analogy in granting eqmtablo reliefs , although no 
Statute of Limitations before 3 and 4 V ill IV, c 27, provided 
m terms for equitable nghts or expres°ly bound the Courts of 
Equity " faee Darby and Bosanqnefc on Limitation, page 234. 
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Limitation then being the result of statute law, it has been 
held in England th it no exemption from it can be recognised 
except what the statute itself provides In Beckford v Wade{\), 
the Judicial Committee of the Privy Council held that the fact 
that the defendants in an action were absent from the realm 
conld not postpme the rnumng of limitation The Master of 
the Bolls observed u The proposition, that this construction, 
nnder the doctrine of mheient equity, is put upon our English 
Statutes of Limitation, is, as I appiehend, altogether unfounded 
General words m a statute mast receive a general construction , 
unless you can iind m the statute itself some ground for limit- 
ing and restraining their meaning by reasonable construction, and 
not by arbitr iry addition or retrenchment ” He goes on to say 
"The true mle on this subject is laid down by Sir Eabdly Wilhot 
in hi& opinion in the House of Lords on the case of Earl of Buck- 
inghamshire v Drury( 2) He '•ays ‘ many cases have been put, 
where the law implies an exception , and takes infants out of 
general words by what is called a virtual exception I have looked 
through all the cases, and the only rule to be drawn from them 
is, that, where the words of a law m their common and ordinary 
signification are sufficient to include infants, the virtual exception 
must be drawn from the intention of the legislature, manifested 
by other parts of the law from the general purpose and design 
of the law, and from the subject matter of it ’ And he mentions 
the Statutes of Limitations, as an instance of a case, in which 
infants would be baried if it were not for the introduction of 
the saving clause Accordingly we hud that m the great case 
of Btouel v. Lord Zouch{3), upon the Statute of Fines of Henry 
the Seventh where the question was, whether, when the bar by 
five years' non claim had begun to run in the tune of the 
ancestor of full age, it should continue to run against his infant 
heir, although there u as great difference of opinion among the 
Judges upon that question, the whole argument turns upon the 
true construction of tko statute itself with refertnee to all the 
parts of it, and to the object it bad m view, and not upon any 
supposed inherent equity, by which mfauts were to bo excepted 
out of the operation of the Statutes of Limitation On the 
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contrary it is laid domi in that case and laid down without any 
contradiction *For as much as they intended,' that is, the 
Legislature intended, f to avoid universal trouble (as the preamble 
speaks) and to make peace which is to be preferred before all 
o*hcr things and for as much as they have made the provision 
general viz that the fine shall be final, and shall conclude as 
well proies as strangers if the Act had stopped there, it would 
have bound as well infants, femes coiert, and the others named m 
the exception, as people of full age, and who wore void of such 
defects/’ His Lordship wont on to observe, referring to the 
case before him, that the absence of the defendants from the 
realm or even the fact of the Courts of Justice being shut up 
in time3 of war were no grounds for excluding the Statutes of 
Limitation See also Angell on Limitation page 498, where the 
opinions of Chancellor Kent and Marshall, CJ in America to the 
same effect aie referred to It is perfectly clear from B echford 
v TocTeCK that minority unless expressly provided for in the 
statute would bo no ground of privilege See Mohum) nid Bah a 
door Kl an v Collector of Bareilly (2) We have no hesitation m 
saying that tho same view must be held m this country also 
The earliest statutes of limitation in India therefore made 
express provisions in favour of minors See M idras Regulation 
2 of 1802 section 18 clauses 1, 2 and 3 In Act XIV of 1859, 
section 11 provided a general exemption in favour of minors but 
only in the case of suits In Act IX of 1871 also the exemption 
wis confined to s uts but a further restriction was introduced 
by it by limiting the privilege to cases where limitation was 
provided for in the schedule to the Act There can be no doubt 
that the restriction was deliberately made In section 7 of Act 
XV of 1877 tho privilege was extended to applications , but the 
restriction to cases for which the limitation was provided for 
in tho Act was continued The provision in the present Act is 
in the same terms We cannot therefore uphold the argument 
that there is any f indamental rule of law or justice entitling the 
appellant to claim that the limitation should run only from the 
date of his attaining majority The decision of the Punjab 
Chief Court in Jhnndu v Mohan Lal( 3), is in accordance with 
tho i iow we ha\ e taken on the question 
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It is next contended for the appellant that the application 
is not haired in so far as the claim for mesne profits is 
concerned, even if section 48 of the Civil Procedure Code 
would be a bar so fai as partition is concernod The argument 
is that with regard to mesne piofits the decree cunot be 
regarded as complete until they aie ascei tamed , and tint the 
present application may be regarded as one for the ascertain- 
ment of the mesne profits and as such should he regntded as 
one not for execution of the decree but as one in the suit 
itself to finish tho enquiry and mike the deciee for mesne 
profits final And lehanco is placed in supiirt of tho aigu 
raent on Puran Chainl v Roy Rudha KtBheii{l), liar lanoje 
Naraut Singh v Ramprosad Sing} (2) Vi dnapere /mandat i 
Company, Ld v Naresh Naram Roy{ 3), Mctha tmad Uma jan 
Khan v Zinat Begam(4>) and II altya Bill v Ntnat Hasan (5) The 
decree here was passed when the repealed Ci\ il Procedure Code 
was in force It provided that" tho defendants do pay to tho 
plaintiff Ins one third share of the niesno profits (to lie iscortained 
m execution) from the date of suit lltli August 1892 until delivery 
of the lands or until three y oars from this date whichever event 
first occurs ” Iho direction for tho ascertainment of the mesno 
profits in execution was apparently mado under section 211 of 
the Code. Section 212 enacted that with regard to mesno 
profits prior to the instituti n of the suit “tho Court may cithei 
determine the imonnt by the decice it elf or may pass a 
decree for the pi operty and dn ect an enquiry into the amount 
of mesne profits and dispose of the 6 line on further orders” 
Where the decree prov ided for the mesne profits up to the date 
of deliveiy of the property tho enquny had necessarily to be 
postponed Section 244 laid down that “ questions regarding 
the amount of anv mesne profits or interest wl ich the de ree has 
mide payable in respect of the subject n» itterof a suit 1 etween 
tho date of its institution and the execnti >n »f decree or the 
expiration of three \ears from the date of tli deem ’ should 
be decided by tho Court eaccuting the decree It is argued 
that tho expiession ‘the l urt evti otiug the lecree' merely 
designates the Court wl ich is to hold the «.nquuy into mesne 
piofits and that the provision m section 241 docs not make tin 
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decree 13 not complete with regard to meaue profits for the bamim 
purpo e of execution until they lme "been ascert lined, may 

al«o be unexceptionable , but this does not show that an 

application for the asicitainim.nt of inisue profits would not he 
an application for execution as held by the Calcutta nnd 
All ihabad High Courts The C nle expressly made it such 
Ram Kishore Ghose \ Gopi Kant Shaha{ 1 ) 19 m accordance 
with this new iltdwtpore Zamtndan Company, Ld v Naresh 
Na ram Roy( 2 ) no doubt contains an observation that the whole 
decree including the decree for possession must he 1 egarded as 
incomplete until tlm mesne profits me ascertained, but with all 
deference we arc foi the reasons already stated unable to agree 
in this new It is not snpportel by the oarlur decisions of the 
Calcutta High Court It is based partly upon a judgment of the 
Privy Council in Ra Via Prasad Singh v Lai Sahah f?ai( 3 ) But 
that case does not support the proposition There although 
there was a declaration that the original defendants were liable 
for mesne profits the decree did not determine the important 
question whether the def ndants were liable jointly 01 severally 
in respect ot wrongful occupation There was no adjudicatio 1 
upon any of thes matters until a long time after the original 
decroe and until after the death of the defendants whose 
representatives were sought to bo nil lo liable The decision of 
their lordships was that the repres ntatnes not having been 
made part es to the 1m ostigation ab t mesi o profits il ey were 
not liable for the amount adjulgcd against them 1 lion Lord 
ships did not decide m> piestion of limit itt n Ihc appellant 
relies also on the decision of tl is Court m I yl anatha -Ityar v 
Subramamctn Patt ir( 4 ) i here the deerte directed th it the costs 
of one of the parties should be paid bv the oilier when a certained 
The asceitainment w is not directed to l e made in cxol ition 
proceeding's Tl e Co irt lnd 10 powtr to gut uch 1 hreition. 

The question wi' when lit 1 tntion btgai to r 11 for tl e execution 
of the deiree It was bol 1 that rhe deeice w « complete onh 
■when tl e co'ts wi n a'-ceit unt l \\ e do u t thn h that the case 
affords auy suppoit loti apj ell mt s coute tion lure \cc rd« 
ing to section 48 of the present Code the ixicuti n of all decrees 
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Ramaxa except a deoreo granting in injunction v ill bo birred aftei the 
Ba *„ expiration of twelve j ear» An application for the ascertainment 
Benson mestle l >r °hts being m our view an application for execution, 
and we must hold that it is b irred by the provisions of the section 
Ayyap jj ® at is contended t! at this case must be decided according 
to the provisions of the present Piocoduro Code which by Order 
XX, rule 12, directs tl nt in a suit for tlie recovery of immoi cable 
pioperty and me no profits the Comt miy direct an enquiry as 
to the mesne profits and should pass a final decree m accoidaoce 
with the lesult of the enquiry The » fleet of the provision is to 
make the decree so far as mesne profits are concerned complete 
only when the amount has been a seert lined while not making 
the Test of the decree incomplete till then In this view an 
application for the ascertainment of mesne profits would not bo 
one for execution of the decree, though the question might then 
amo whether article 181 would not »pph to such an appliciticn 
We are however of opinion that the qu< stion whether the appli- 
cation is one for execution or not should be decided iu accordance 
with the provisions of the repealed Code The effect to be giveu 
to a document and to the proceedings of a Court must be decided 
by the law in force when the document was executed or the 
proceedings were passed The decree for mesno profits in this 
Lase cannot be regarded as incomplete and incapable of execution 
on the grourd that according to tho present Code it uould bo so 
regarded This view is in our opinion m accordance with the 
decision” discussed nt piges 324 to 333 of Maxwell ou the Inter- 
pretation of Statutes See also the judgment of this Court in 
Muthiah Ghefhar v Ramaiami Cheftiar[l) 

Lastly it is contended that the application is not barred at 
any rate so far as the rccovi ry of outstandings is concerned mas 
mnch as the} had not been collected bj the defendants at the 
time of tho decree, according to which the plaintiffs are entitled 
to recover their share when the outstandings are collected But 
the application for execution does not stato when they were 
collected or that they have been collected at all It does i ot 
therefore disclose any right on the part of the plaintiff to recover 
anything from the defendants In the result tl e appeal is 
dismissed with costs 
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Conttfurticn of lull — Nc pr oust on for the death of one of tuo joint donees — Ko 
fewer in Court eons(vu»»g mil to make b j its si terpellation any addition to 
tretcmenlary imposition 

In the al since of a eanad under Madras regulation XVV of 1802 the 
roj,ula 4 im s of that year do not affect the title to any land 
Collector of Trtchtnojt ly v Le'Jcamani ( 1 ), followed 

This acceptance ot a sanad in common foim under Madras Regulation XXV 
of 1803 docs not of itself, and apart f om other circumstances, avail to alter the 
succession to an hereditary estate 

The Vdayarpaloyom Cosi (2) followed 

Unless there be an existing e»iato with other incidents which a ssnad in 
common form under Madras Regulation XXV of 1802 can operate to confirm, 
such eanad “ill confer on or confiim in the grantee an estate descendible 
according to tho ordinary ruins of inheritance of the Ilmdu law 
Rtt/u VtnKata Too v Court cf TtVct'O) followed 

In order to establish that any estate «s descendible otherwise than in accord- 
ance with the or hnary rules of inheritance of the Hindu law, i* must be proved 
either that it is from i s nature impartible nnd descendible to a single hoir or 
that it is so impartiblo and descendible by virtoo of a apeual family custom 
Biboo Gunei^ Butt Singh i ilaharajah 2foheshur followed 

Tho nature of the estate and too existence or otherwise of ft speoial family 
custom are questions of fact to be dotermtnod on the ovidence m each caso 
ilalhkaTjuna v DttrjuJo), f illowed 

In a case in which the question was whetl er the estate of Lidadavole in the 
Kistna district of the Malms Presidency, which was the subject of a sanad in 
Common form under Ma ras Regulation XXV of 1802, was partible or impartible, 
the appellant contended that the grantee had, st and prior to thediteof the 
sanad, an estate of the nature of a raj or principality, and therefore impartible 
but be did not rely on any special family custom 

Held (on the above pnnoiples) that tho question whether the prior estate 
was of the nature of a laj or not was a question ot fact to be determined on the 
evidence, nnd that where both Courts in India had concurrently found it was 
not a raj b U was partible, tiose findings ought not according 1 1 tbo praotice of 
tne Board, to be d sturbed unless they were shown to be not justified by the 
evidence 

■Alien v Quebec TTarehottee Comyanyffi), followed 

Their Lordships after considering the evidence, so far from being eo satisfied, 
were not prepared to say that they eho lid not have come to the Baiun c nclu- 
sion on that point The appeal was therefore dismiss'd 

A Hindu of the Sudra caste by his will made the day before his death In 
18&1, after b* queathing his estates to his two widows gave them the following 
power of adoption : “ You should adopt a boy who is oar sanmhita (one closely 


(1) (1874) L It , 1 J A. 28> at p 308 

(2) (1 J05) I L R , 28 Mad ,508 »t p 615 , s c , I. ft . 32 I A , 201, at p 260 
(5i) (1S”9) ILH.2 Mad , 128 (° C) | *C , Z, B 7 I A , 38 

(4) (1855) G M I A , 164 at p 187 

(fi) (1800) ILK 13 Mad 400 (e C ) | • c , L R 17 I \ . 131 
(6) (ISS0) Lit, 12A0, 101, at p.104 (PC). 
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related) whenever it strikes you that onr satnastanam (family) should continue." Nabasimhi 
T his power was not exercised whilst both wilows were alive, but by the t>. 

sorriror of the two widow# in 2890 Pabtha- 

Held, without deciding the question of the validity Or otherwise, under the 

Hindu law, of a joint power of adoption (for tho proper determination of which 
their Lordships were of opinion that tbo natcrtsle in this case were insufficient) 
that the will gave to the widows j intly tbo power to alopt a son should occa- 
sion snse which in their op nion made it desirable to do so but only one of the 
widows could receive the boy in adoption so as to s-op into the position of being 
his adoptive mother Oo a consideration of the surrounding circumstances there 
was nothing which required or justified t*-fic Lor ’ships m interpreting the pro 
visnns of tho will with regard to the adoptnn in any special way arising from 
the fact tbat the testator was a Oicda , and ihev must adhere to the plain mean 
ing of the language used The exi-rcus of the powai was vested in the discre 
turn of the joint donees, and it was clcarlv the la v tl si in such a case the death 
of one of the donees put an end to the joint pow “r, no- by virtue of any peculiar 
doctrine of English law, or senes of English decision#, but flowing from the 
naCore of a joint power Tho case Was o Cerent when tho power vested not in 
specific persons, but in the occupants for the time being of a specified o3i-e 
such as executors 

The words of the will when properly construed related to choice and adoption 
by the two \vi lows acting jointly Hence the words reierred only to the period 
nf time when both widows were living '1 o hold tbat one of the widows could 
adopt a son after the death of the other widow would be providing for a period 
of time which the testator left unprovided for, ano would be rnah ng an addition 
to his testamentary dispositions which no Court con«tr nog n will was entitled 
to do 

Consolidated appeals and cross-appeals Nos 114 to 116 of 
1910 fiom the judgment and decrees (20th November 1905) 
of the High Court at Madras m Appeals Nos 1-12 and 123 of 
1900 and in Appeals Nos 32 and 41 of 1904 winch affirmed 
the decree (2nd December 1899) of tho Subordinate Judge of 
Kistna in Original Suit No 35 of 1895, and varied the decree 
(I2th December 1903) of the District Judgo of Godavari m 
Original Suit No 44 of 1899 

The facts sufficiently appear in the judgment of the High 
Court (Davies and REasoN, JJ.), winch will be found m 
Srt Rajah Venkata 5 arassmha lp]>u Note v Sis Rajah Rargayya 
Appa 7?(iu;(l) where a genealogical table r f the names and 
relations of the litigants is given on page 439 

The subject-matter of the litigation concerned the zammdari 
estates of Nidadavole and Medur, both of which at one time 
formed part of the great Nnzvid zamindan The suit in the 


17-a 
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Ni&isiMHi Subordinate Judge’s Court related fco the zammdari of Medur 
alone, and the suit in the "District Judge’s Court related to both 
b muth t Medur and Nid idavolo The effect of the decrees of the High 
Court was that oue Rangayya Appa Row (No 11 in the pedigree) 
and his younger brother Narasimha Appa Row (12), and their 
'•ou'uu ParthiiBanthy (16) were entitled to each of the two 
zamindans in equal shares The main questions for determina- 
tion in. these appeals were (1) whether the estate of Nidadavole 
is partible or impartible, and (2) whether an adoption made on 
28th December 1890 of Narayya Appa Row (17) by a lady called 
Papamtna Row, widow of Narayya Appa Row (5), was valid 
or invalid The first question argued before thoir Lordships 
was the qnestton of the partibility or otherwise of Nidul a 'ole 
On that point the District Judge m Suit No 44 of 1890 bejd 
that tho Nidadavole estate was not impartible, but descended 
according to the ordinary rules of Hindu Law, and that viow was 
affirmel by the High Court The estate of Nidadavole was 
granted by Govormm-nt in 1802 by a eanad under Madras 
Regulation XXV of that year to Narasimha Appa Row (No 2 in 
the podigroo). Ho died in 1827 and was succeeded by his 
udop f o& eon Narayya Appa Row (5) on whose behalf tho estate 
was managed by tho Court of Wards until he attained his 
majority in 1833 In August 1843 tho entire estate was brought 
to sale for arrears of revenue, and was purchased by Govern 
ment The estate was then grantod by the Government to 
harayya Appa Row (5) who died m 1864 

As to tne tenure and nature of the estate previous to 1802 
the High Court said 

‘ In the view that \ce have taken that the evidenco clearly shows 
that the estate has not been of an impartible character and descend! 
ble to a single heir since 1/50 we do not consider it necessary to 
go fnctber back and discuss whether the estate was, prior to that 
time, 1 eld on a military or feudal tenure or partook of the nature of 
a principality or raj We may however state briefly that we concur 
in the conclusion of the District Judge that there is no reason what 
ever f r thinking that the estate over partnol of the nature *f a 
principality or raj There is more show of reason m support of 
the idea that it was held on a sort of military tenure, or rather that 
it was a deshnmkhi or renter's e«tat© burdened with a liability 
to ftirntnh a certain namb»r of armed men to the ruling power 
when so required. No doubt, m the first years of their rule the 
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English authorities regarded the zammdaris as military or feudal jiajasimha 
estates (Exhibits 201 and 204) hut the n conectne's of that view was * 
explained in the letter of the Boaid of Revenue to Government, dated sabitbt 
30th September 1786 (Exhibit JJJ), and tie same view as to tbe ~“* 
true character of these zammdaris was maintained m the Fifth Report, 
pages f 7 and 8 Whatever military assistance was reqmred of the 
tamindars it was quite a minor part of their duty ai d it was in 
respect of this particular zamindau expressly declared (Exhibit 20) 
to have ceased altogether after the lebel Ivarayya was deposed in 
17&4 If it existed up to tbat time it is qmte clear that it was not of 
«uch a character as to imply that the e tnte must be held by a single 
person only , for we find that the zamindari was in fact held by the 
brothers Yenhatndn and Ivarayya in equal shaies from 1750 to 1771 
a period which embraced several years under both Muhammadan and 
British rule Tvo presumption in favour of lmpartibihty therefore 
ari'eB from the tenure on which the estate was held, and there is 
nothing to negative the positive evidence which we have as to tbe 
actual facts of enjoyment since li5C, and tl e influences to bo drawn 
from them * 

Do Gruyther , K C , and A M Dunne for Venkatadn 
Appa Row, appellant in Appeals Nos llo and 116 of 1910, and 
ono of the respondents in Appeal No 114 

Sir It Finlay, K C , Kenuorlliy Brown and Dr Swammodhan 
for the represe: tatives of Narasimhv Appa Row, ippellant in 
Appeal No 114 of 1910 and respondent in Appeals 3Sos 115 
and 116 

Sir Erie Ri hard •? KG , Rots, K C and Madhaian Nair 
for Parth asara thy Appa Row, one of the icspondents in Appeals 
Nos 114, 115 and 116. 

On the question whether Nidadavole was partible or 
impartible 

De Gruyther, K C and A ill Dunne contended tl at it had been 
wrongly decided bj the Courts below that thoesfsteof Nidadaiole 
was partible Both that estate anil the estate of Medur weie part 
of the zamindari ot Nuzvid of which in 1 69 it was offi lally 
reported that the zanun lari was held b\ cer am Rojas or Chiefs 
ns their heredit irv estate, paying a certm \ t lbuteto tl e Gm em- 
inent and l cing subject to Ben ice verv much i the 'ime manner 
ns the old feudal tenures Tho Nuzud 7amindar was or various 
occasions c died on to render mil taty service, and fiom thi« a-d 
its very nature, it was held from its inception as aa impartible 
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NiRisiMKA estate, and eventually carao to Narayya (No 1 in tlie pedigree) 
Partju* w ^° a ^ er participating in its management with his brother, 
lARiTHY. became on In* brother’s death the zinnndnr. He lost the estate 
m 1783, but though he had thiee sons the Government, when it 
was decided to restore the estate, granted it to the eldest son 
Narasiroha (2) in September 1784, thus, it was submitted, re- 
cognising its impartible character Narasimlia’a (2) dissolute 
cbm acter and misconduct obliged the Government to consider 
the estate forfeited in 1794, and though eventually at the time of 
the permanent settlement in 1802 the Government decided to 
grant Narasimha (2) onlj a portion of the zammdan, and made 
i permanent settlement of about one-third of the estate to his 
brother Itamachaodra (3), that was done, it was submitted, on 
grounds of public policy, aud in no way recognized the estate as 
being partible for the shares were not only unequal, but 
Narasimha (4) Naray^a’s (1) third son, was given no interest at 
all in the estate The zamindari granted to Narasimha(2),was now 
the Nidadav >le estate md that granted to Ramachandra (3) was 
now the Nuzvid t state Then on the death of Ramachandra (3) 
his son Sobbanadn (6) succeeded to the Nuzvid estate and 
died m 1868 In October 1871 in the course of disputes wlietl er 
tlie estate was partible or impartible Venkata Narasimha (12) 
brought a suit in the District Court nt Guntur against his five 
brothers to obtain pc* r e«sion of * s:\th «bare of the zimmdan 
The suit was dismissed in 1873 b\ the District Judge wlm found 
that the “ zanundon was ancient and n divisible up to the date 
of its division b} Government in 1802, and that the poitlon then 
granted to Ramacl andra (3) v*"B granted with unchuu ged inci- 
dents and therefore in m indivisible state ” On appeal the High 
Court at lladias in 1874 afrrmed those findings, being of 
opinion that “ it is nbnndaot'v clear that there is not an estate 
in theso provinces of which the original impartiality may bo 
more safely predicted ”, and that “ the evidence snowed clearly 
that the zammdan was an ancient impartible estate in the nature 
of a principality, aud that what had occurrod subsequently 
between the brothers had not altered the character of imparti 
bihty attaching to the portions of the original estate which 
they then agreed to ho 1 d separately ” Venial a Eao v Court of 
Wards (1) was taken to tho Privy Council on appeal and in 
tho course of tlie judgment (in December 1879/ their Lor dships 
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said, "It was not disputed that the zamtndari, prior to the year Ka&kixsa 
1802, formed part oE an ancient and much largei estate which 
wa« indivisible and descendible to a single heir, and that prior •akwht 
to the British rule it was a military jagbir held on the tenure of 
military service, and m the nature of a raj or principality ” But 
their Lordships were of opinion that, assuming the impartible 
character of the original zamindtn, the portion which was 
granted to Ranuchandra (8) was held by him subject to the 
ordmary rules of the Hindu law and consequently they decreed 
the suit in favour of the plaintiff Venkata Jvarisimha (12) In 
another 6Uit brought in the Kistna Court in 1872 by the widow 
of Venkatadn (13), Simhadn (14), and Venkatramay va (15) 
against the other three sons of Soblnnadri (0) to recover their 
shares in the Nnzvid estate, the Distuct Judge in 1877, following 
the decision of the High Court m 1874 in the former case, 
dismi^ed the suit Ou appeal, after additional ev idenco had 
beeu tahon, the question of partibility was reconsidered by the 
High Court, and m January 1879 that Couit came to the conclu- 
sion that, on the evidence then offered, it was beyond question 
that the estate was an anuent feudal principality, and that as 
suoh it was impartible Having regard, however to the judg- 
ment of the Privy Council in December 1879 in Baja I enkaia 
Bao 1 Court of TTardafl), the ^uzvid cstato wis petitioned, 
t v e share wmcli fell to Venkataramayy a (15) was c lied the 
Medur estate, one of the properties now in dr-puto In 1775 the 
punctple was recognised by the Lrovcrnment of India that none 
of the large zamindaris should be divided but should go to tho 
eldest son If an estate was a zaunudari, mip irtibility, it was 
contended, followed no matter what was the title of the 
rulei, whether zamvndar, talukdar, raja or an v thing else The 
estate now m suit was a Raj and m the evidence in the Liiae had 
descendtd for three generations at least to the eldest eon lhero 
was, tlioiefore.it was contended on tho ivilence, ground for 
saying tl at the estate of Nidadavole was m partible j nor to 
1802 , and as the grant of it in that voar reide no alteration in 
tho nature of its tenure (the sanad ms <:o under Madras 
Regulation XXY of 1802) tne piesnmpuon was that it remained 
tho same That Regulation toofc aw iv no ngl ts propr etors 


(l) (IS73' I Lit, 5 M»1 Ui (PC) i 'C, I*E 7 I 4 , JS. 
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NittARiMHi then had their tenure was the same as before with all the 
Fabth\- incidents attached to it, and retained in any case its character 
babatut 0 f lmpartibility, as did any portion o f the estate if held on the 
same title Reference was made to Haungton’s Analysis, vol 
HI, page 368 Manual of Kistna District (1883) by Gordon 
Mackenzie, M C S , pages 295, 297: the Fifth Report of the Select 
Committee on the affairs of the East India Company (dated 
1812), Madras edition 1883, vol II, pages 3, 4, 5, 6, 21, 54, 88, 
180, 181 and 205 in which the zammdais are described as “ exer- 
cising an authority little less than 1 egal ” Grant’s Political 
Survey of the Northern Circais [written in 1783 and published 
by the Select Committee as m appendix (No 4) to their Report], 
pages 181 and 205 Madras Regulation XXV of 1802, section 2 
Collector of Tnchxnopoly \ LeJcl mant{l) , The Udayarpalayam 
case( 2) Baboo Gunesh Dutt Singh v Maharajah Moheskur 

Smgh( 3), Muttu Vaduganadha Tevar v Dorasmgha Tevar(A ), 
Naragunly Lutchmeedatamah v Vengama Naidoo(5), Baboo 
Beer Pertab Sahee v Maharajah Rajender Pertab Sake o ( the 
Hunsapore Case) (6), Ravi Nundun Singh v Janki Ko<ir(r), 
Malikarjuna \ Duiga (the Dcvarakota Case)( 8), Wilson’s 
Glossary, 481 definitions ol “bibandi ”, and 563 of “ Zammdai ” , 
Stree Rajah Yanamula Venkayama v Slree Rajah Yana- 
mnla Boochia Vankondora( 9) and Foibes v Meer Mahomed 
Tuquee(\0) , the omission of words of inheritance did not 
necessarily make a sanad not hereditary , Kooldeep Naratn 
Singh v The Goiernment(ll), and sections 82 and 90 of 
Evidence Act (I of 1872), “ The Law of Evidonce ” by Ameer 
All and Woodroffe, page 503 If the estate of Nidadavolo was 
imyriT LiVie, that pi Me&uT was, at was contended, o\ao unpwtWble 
Sir R Finlay , K C , and Kemoorlhy Broun contended that it 
had been rightly held by the Courts in India that the zammdan 
of NidadaAoIe was not impartible, the history of that estate and 

<1) (1874) L R , 1 1 A , 232. at pp 2*4, 304 and 313 

(2) (1005) ILK 28 Mad 60S, at [ p 513 find GIB , s c LP 32, 1 A. 261, at 

pp _66 and 269 

(3) (1835) HI I.A 161 at pp 1S7 183 and 191 

(4) (1KS1) I LH 3 Mad 29 \ at pp 30 1 30 j and 308 (P C ) *c,LR,8H 

00 at pp (12 and 113 (5) (1861) 9 M t V C6 at p 88 

(6) (l«,7) 12 1! I A , 1, at pp IB 33 and 35 

<7) (100°) ILR 29 Cato 82S at pu SoO and 851 (P C ) f s c , L R , 29 LA 
178 at pp 182 and 103 

(8) (1830) ILK 13 Mad , 400, at pp 420 and 422 , a c L It 17 I A 134 at 
pp 137 and 143 (9) (1870) 13 M I A, 313 nt p 339 

(10) (18“o) 13 M I A , 438 at p 451. (11) (1871) 14 M I A , 247, nt p 25fl 
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the evidence m this, case showed that it was partible , and even nabasiuha 
if it was it onetime an impartible estate, it was, under the sanad 
of 1802, as interpreted by this Board in Raja Few/ ala Rao bahatht 
Court if irards(l), constituted a partible estate A zatnindari 
was ordinarily partible unless it was a raj or was specially 
made impartible otheiwise, Wayne’s Hindu Law, seventh 
edition, page 632 It must then either be shown that ns to the 
Nidadarole estate there was a special custom of impartiality, or 
that it was a raj in which case the presumption would be that 
it wa« impartible Hero no special custom was either relied 
upon or proied, nor was there anything to show the estate was 
a raj , so that on both points the appellants bad failed in their 
proof Reference was made to the 1 ifth Report of the Select 
Committee on the affairs of the Eist India Company and various 
passages were cited from vol II of the Madras edition, pages 5 
to 00, to show that Nidadavolo was no* a raj, and that so far 
from being of the natuio of a i ij or even a mihtaiy tenure, 
it was pronounced to be merely a ‘ desmukh ” zamindan 
Otl er passages were to the effect that tho " Zaminda’- of Nuzvid 
was one of those vatmndars who could boast of no higher 
extraction than being descendants from tho officers and revenue 
agents of the Sovereigns of Orissa who were employed by the 
Muhammadan conqnerors in the management ot their new 
acquisitions” and that ‘ the zaimudirs though they anogated 
to themselves manj of the attributes o* petty ruins were 

probably never regarded m that light bj the inhabitants of 
their somewhat ‘•catteroi estates the estate could hardly, 

therefoie, have ever formed an impartible raj or a feudal 
holding’ Reference was made *!so to Gr mt'o Political Survey 
of the Northern Circ irs ( Appendix to Fifth Report of Select 
Committee), plge °0o and the Glossary at tl e end of tho book, 
definitions of ‘ Zatmndai ’ and ‘ Desmukh ’ [Lord Atk^son 
referred to tbo definition of f Dc tnukh in Mil on » Glos-'a y, 
page 132], the definition of r Raj m M dson s Glo^san page 
433, the letter of the Board of Revenue to the Government dated 
30th September I7S6 an l s ri Raja Satrucherla Jagamadha Ram 
v Sri Raja Satruc/ier/a Rama! ha l a R zu;2) in which the 
Mirangi zamiodan of a nature very similar to the Jwdadavole 

()) (38 H) t L.R 2 Mad 1"S (PC) sc LB " I-A S« 

(2) (1 SOI) I L It 14 Mad, 237 *t pp 2Hand2ij, »c L.K., 18 IA.43 
pp 63 and S5 
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Naeasihba estate and in much the same circumstances, was declared to be 
Pa&xha partible The question, however, whether an estate is governed 
saeaxbt bj the 01 dmary Hindu law, or by any special custom was a pure 
question of fact, to be decided m each case upon the evidence 
adduced in it. JSlalhharjuna v. Dur^o(l). In the present case 
both Courts below had concurrently found on the evidence that the 
estate of Nidadavole was not a raj, nor impartible, hut was parti- 
ble and governed by the ordinarj Hindu law; and such concur- 
rent findings it was tho rule of this Board not to disturb unless 
they were shown to be clearly wrong Reference was made to 
Allen v. Quebec Warehouse Company (2), Olivers <f the “ P. 
C aland and Ft eight” v. Glamorgan Steam Ship Company[3)> 
Ram AnugraNaraw Singh v. Choudhry Eanuman Sahai(4), 
Parbati Kumoar v, Chandra Pal Kumiarfi'*, Saj)ad Rusatn v. 
Wazir Ah K7ian(6) following Karnppanan &enat \ iSriniff'sdn 
Chelti(7), Civil Procedure Code, 1882, section 596, and 
The Udayarpalayam Case( 8) , the appeal it was submitted, 
should therefore be dismissed 

T)e Gruyther t K C , callod on to reply said his contention was 
that there was no question of fact, the facts had been fouud and 
tho law applicable had to bo ascertained from them [Lord 
Atkh-soN ■ — You have to show us that tho Courts in India were 
clearly' wrong in deciding that the estate was partible ] Tho 
decisions were wholly wrong because they had not given effect 
to the rule of succession which had prevailed, in the family that 
held the estate, for % very long time. As to the status of the 
Zimindars it was set at rest by legislation in 1793 when thoy 
were declared to be tho actual proprietors of their estates, and 
reference was made to the Tifth Report of the Select Committee 
on the affairs of the East India Company, vol II, Madras editiqu, 
pages 5, 0, 7 and 8 } J1 Tuttu Vaduganadha Teiar v Dorasinga 
Tetor(9) as to the Shivuginga Zamindan which was held to he 


(1) (1890) I L B . 13 Mai 408 »tp 423 . a c LB 17 I A , 134 at p I« 
(21 (1866) L K . 12 A 0 , 101, at pp 101 and 103 
O) (1893) L 1! , 12 A C , 207, at p 216 

(4) * - - -t , V —46 

(R) 

(6) ■ • 

(7) (1002) 1 1> K , 25 Mad , 21S (PO)i BC.LR.29 I A , S'* 

(8) (199i) I LB 28 Mad , fiOi, at p 516 , a C L E , 32 I 1 , 201, at p 505 

(9) (1831) I L R 3 Mai , 2 JO , ■ c , L R , 8 I V, 09 
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impartible, Collector of Tn'lunopoly v Lelhamam(l) y Where it 
as held that a zammdari was impartible and hereditary, and 
that the Madras Regulation XXV of 1802 made no difference in 
its impartiality Karagunty Lutchmeedaiamah v Vmgama 
Xaidoo(2) and The XTdayrrpalayam Case(3) 

The judgment of Their Lordships was delivered on July 24, 
1913, by— 

Lord Paplep — T he principles to be applied in determining 
the question which now arises for decision do not, in the r Lord- 
ships’ opinion, admit of any controversy Ihese principles may 
be stated as follows — First, in the absence of a sanad under 
Regulation XXV of the Madras Regulations of 1802, those 
regulations do not affect the title to any land [ Collector of 
Tnchmopoly v Ltkkaman%{\ )] Secondly, the acceptance of a 
sanad m common form under Regulation XXV does not of itself, 
and apart from other circumstances avail to altei the succession 
to an hereditary estate [The Udiyarpalayam Ca*e{ 3)] 
Thirdly, unless there b* an existing estate with othei incidents 
which a ®anad m common form under Regulation XXV can 
operate to confirm, such sanad will confer on or confirm in the 
grantee an estate descendible according to the ordinary rules of 
inheritance of the Hindu law — Raja Ye data Rao v Court 
of Wards(4) Fourthly m order to establish that any tstite is 
descendible otherwise than in accordance with the oidinary 
rules of inheritance of the Hindu law it must be proved either 
that it if> from its nature impartible and descendible to a single 
heir, or that it is so impartible and descendible by virtue of a 
special family custom [Eabi o Guncsh Butt Sing > v Maharajah 
Moheshur iStnjftfS)] Lastly, the nature of the estate an! the 
existence or otherw iso of a special family c istom are question® 
of fact to be determined on the cudenco available in each case 
[Malltharjuna v X)(ir0a(6)J 

The question now arising for decision is " mtlier the Zannn 
dan of Nidadavolo is impirtible ind descendille to a ingle heir 
or partible and descendible according to tin. ordinary rules of 

(1) (1S>"4) IE 1 1 A 2« ’ at j p 30 and o31 

(2) (1861) 9 II I A-, 66 at p sS 

(3) (IIXM I L.r , ’S. Mai EOS at | 515 ■ L R , 32 1 V °61 at p 2C9 

(4J flS"9) I L T 2 Ma I 12S (F C ) a.r LJi. 7 I A , 3S 

(5) (!8j 5) S M I A lGt at p 18“ 

(6) (18*0) I L B 13 Mad* 40u (l C ) • c LI 17 I A, 13* 
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inheritance of the Hindu law The Zatmndan of Nidadavole 
was the subject of a sanad in common form under Regulation 
X5Y, and on the principles above stated it must be held to be 
partible and descendible according to the ordinary rules of 
inheritance of the Hindu law, unless the sanad conld operate as 
the confirmation of a previously existing estate which fi omits 
nature or bv virtue of some Bpecial family custom was impartible 
and descendible to a single heir The appellant contends that 
the grantee under this sanad had at and prior to the date there 
of an estate which was of the nature of a raj or principality 
and therefore impartible He does not rely on any special 
family custom At and prior to the sanad the grantee there- 
under had no doubt some estate, but whether or not it was an 
estate in the naturo of a raj is a question of fact to be determined 
on the evidence Both Courts below have found that the estate 
was not in the nature of a raj, and having regard to the ordinary 
practice of tins Board it would ho wrong to advise His Majesty 
to disturb this finding unless their Lordships are satisfied that it 
was not justified by the evidence [See Allen v Quebec Ware- 
house Company(l) ] So far from being so satisfied, their 
Lordships after considering the evidence are not prepared to say 
that they should not themselves hare come to tbo 'nmo conclu- 
sion Some stress was laid on the contrary findings of the 
Courts in th9 litigation which culminated in the proceedings 
before the Board [flaja Venknta Rao v Court of Tlardsi2)] but 
their Lordships observe that m the present case there was 
evidence of a very material nature which was not available in the 
earlier litigation 

In their Lordships’ opinion, therefore, the judgments of the 
Courts below cannot on this point bo disturbed, and they will 
humbly adv se His Majesty to that effect a hey will consider 
the question of costs when the other points arising on these 
appeals ha\ e been dealt with 

fihe question of the validity or otherwise of the adoption made 
on 28th December 1890 of Narayya '17 in the pedigree) by 
Papamma the surviving widow of the testator Narayv a Appa Row 
(5 in the pedigree) was argued on the above dates in November 


(\ (18S0) IU 12 A O , lOt at p 10* 

(2) (18 0)1 UR 2 Mai 128 (P 0 ) sc L R 71 A 33 
• /Vweatj— L obo Shaw Lo*t> Moulton Sin John Er-oi iifo Ms Axcis At: 
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1913 Tie question involved tie construction of the will of the Nabasihha 
testator, dated 6th December 1864, which give tie power to his Pa " n 
widows to make an adtption. 'I he terms of the mil and the sabatiit 
authority to adopt arc sufficiently set out in the judgment of thior 
Lordships of the Judicial Committee 

On this question the District Judge had decided that t] e will 
was not genome, and for this and other reasons had held that the 
adoption was invalid 

On appeal the High Court (Davies and Bpnson, JJ ) [(see Sn 
Rajah Tenia ta Narastmha Appa Row v Sn Rajah Ranqayya 
dppa Rotc(1)2 held that the mil was genuine and as to the 
adoption they held that a power to adopt granted jointlj to tbo 
two widows by the will of the testator was valid nndei the Hindu 
law , and that such a j ower con Id be exercised by one widow after 
the death of the other , the case being, the High Court observed, 

“ analogous to that of a power given to a per a on not m his 
individual capacity, but as bolding a particular office such as 
that of an executor ” 

Sir R Finlay , K C and Kenicorthy Brown for the represent! 
tires of Narasimhu Appa Row, appellants in Appeal No 114 
DeGruylhtr, K C and A M Dunne for Venhatidn Appa 
Row, appellant in Appeals Nos 115 and 116 

Sir E Llarle, K 0 Sir Erie RiJiards, K C and I l^ralasam 
for Para*arathy Appa Row respondent in all three appe lls 

Sir R Ti laj,KC , ind Kemcoi thy Broun contended that the 
power of adopt on given by the will to the two widows of the 
testator was invalid m law The will on its true construction 
conferred a joint power of adoption on the two widows, which 
according to Hirdu law was it was submitted, an imj o^sible 
power An adoption could only be made bj one widow who 
would thereby become the mother of the adopted son But a 
power of adoption given to two widows must be exercised bi 
them both in order to compjj with the terms of the will bj winch 
the authouty to adopt was given I he anthont es on tie law 
of adoption ne\er speak of ‘adoptive mothers but onlv of the 
" adoptii o mother ’ and inordinary circumstances a husband 
ns«ociates one of lii3 wives in an adoption Ai napurm Nacfiarv 


(1) (1P0C) HE 29 Mad , 437 
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inheritance of the Hindu lair The Zamindan of Nidadavole 
was the subject of a sanad m common form under Regulation 
XXV, and on the principles above stated it must be held to be 
partible and descendible according to the ordinary rules of 
inheritance of the Hindu law, unless the sanad could operate as 
the confirmation of a previously existing estate which from its 
natuie or by virtue of some special family custom was impartible 
and descendible to a single heir The appellant contends that 
the grantee under this sanad had at and prior to the date there 
of an estate which was of the nature of a raj or principality 
and therefore impartible He does not rely on any special 
family custom At and prioi to the sanad the grantee there- 
under had no doubt some estate, hut whether or not it was an 
estate in the naturo of a raj is a question of fact to be determined 
on the evidence Both Courts below have found that the estate 
was not ii the nature of a raj and having regard to the ordinary 
practice of this Board it would bo wrong to advise His Majesty 
to disturb this finding unless their Lordships arc satisfied that jt 
was not justified by the evidence [See Allen v Quebec Ware- 
house Oompany(l) 3 So far from being so satisfied, their 
Lordships after considering the evidence are not prepared to say 
that they should not themselves have come io the same conclu- 
sion Some stress was laid on the contrary findings of the 
Courts m th n litigation which culminated in the proceedings 
before the Board [Raja Venlcata Rao v Court of TFardsi2)] hut 
their Lordships observe that m the present caso there was 
evidence of a very material nnture which was not available m the 
earlier litigation 

In their Lordships’ opinion, therefore, the judgments of tl e 
Courts below cannot on this point bo disturbed, and they will 
hninbly adv so His Majesty to that effect They will consider 
tlio qnestion of costs when the other points arising on these 
appeals hav e been dealt with 

Ihe question of the validity or otherwise of the adoption made 
on 28th December 1890 of Narayya '17 in the pedigree) by 
Papnmma the surviving widow of the testator Norayv a Appa Row 
(5 in tue pedigree), was argued on the above dates in November 


(l (1BS6) LR mo 101 , «t p 101 

(21 ( 18 - 01 1 LR 2 Had 12S (P 0 ) ec LB 7 I A. 33 

• frutnit — Load Sb»w Lord ilootTov Sib John Edor akd Aviu At! 



VOL VVXVII] 


MADRAS SERIES 


211 


1913 The question involved tho construction of the will of the Nisjsimh* 
testator, dated 6th December 1864, which give the power to his p 4 s THA 
widows to make an adeptton. The terms of the wnl and the mmtut 
authority to adopt are sufF cmntly set out m the judgment of thier 
Lordsmps of the Judicial Committee 

On this question tho District Jndge had decided that tho will 
was not genuine, and for this and other reasons had held that the 
adoption was invalid 

On appeal the High Comt (Davies and Bek son, JJ ) [(see Sri 
Rajah Venkata Karastmha Appa Row v Sn Rajah Ranqayt/a 
Appa ffotc(l)] held that the will was genuine and as to the 
adoption they held that a power to adopt granted jointly to the 
two widows by the will of the testator was valid under the Hindu 
law, and that such a power could be exercised by one widow after 
the death of the other the case being the High Court observed, 
a analogous to that of a power given to a person not m his 
individual capacity, but as bolding a particular office such as 
that of an executor ” 

Sir R Finlay, K C and Kenuorthy Brown for the representa 
tives of Narasimhu Appa Row, appellants m Appeal No 114 
DeGruythtr, KC and A II Dunne for Venhatidn Appi 
Row, appellant in Appeals Nos 115 and 116 

Sir E Clarke, K 0 Str Erie Richards, K C ard I Prakasam 
for Pirasarathy Appa Row respondent m all three nppe-ils 

Str R F lay K 0 , ind Kcnicot thy Biotin contc nded that the 
power of adopt on given by tho will to the two widows of the 
testator was invalid in Kw The will on its true construction 
conferred a joint power of adoption on the two widows, which 
according to Hindu law was it was submitted, on impossible 
power An adoption could only bo made by one widow who 
would thereby become the mother of the adopted son But a 
power of adoption given to two widows must be exercised bj 
them both m order to comply with the terms of the will by which 
the authority to adopt was given fho nuthont e« on the law 
of adoption never speak of 'adoptive mothers but onlv of the 
“ adoptive mother * and in ordinary circumstances a husband 
associates one of hi3 wives in an adoption Annapurm Eac} tar v 


(1) (ie06)lLC,29M»d,«7 
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NAiusiuai. ForbesfX) which affirmed on appeal the decision in Atmapurni 
Paktha Nachiar v Collector of Tinnevelly(l) A joint powei given to a 
sABATBt. widow and an executor has b°en held to be bad , seo Amnio Lai 
Dutt v Sumomoye Da?t(3) The position too of the adopted son 
in the family into which he is adopted showed how impracticable 
would be the exercise of a joint power of adoption to two 
widows for according to Hindu law an adopted son takes by 
inheritance from the relatives of Ins “adoptive mother," in the 
same way as a legitimate eon see Uma Bunker Moihov Kali 
Komul Sfozumdar(4), which was affirmed by the Privy Council 
on appeal m -Kali Komal Mozumdar v Uma Sunder Mottro[S) , 
Mayne’s Hindu Law (seventh edition) 214, sections lb3 and 1G4 
the adopted son could only occupy that position with regard to 
one adoptive mother Luckhmaram Tagore , referred to in Sir 
F Macnaghtens, “Considerations of Hindu law,” page 17t> 
and appendix, page xi, was only m opinion on a case that had 
never arisen and had no authority to support it An adoption can 
only be ma le by a man iu his lifetime, or after his death by one of 
his widows properly authorised and in the latter case u must 
he made strictly in accordance with the terms of the authority 
A widow cannot adopt without authority Huradhun Mookurjia 
v Muthoranatk Mookurjia(G), West and Buhler (last edition), 
977 Raviji v G/iamciu(7), Ral hmabai v Radhabai(S), Steele 
on the u Laws and Customs of Hindu Castes, ’ pages 47, 18 and 
187 The Collector of Madura v. Moottco Ramahnga Salhu- 
pathy{$) and Mahno’s Hindu Law (seventh edition), page 151, 
•section 118 In this case the terms of the will giving authority 
to adopt, and the proper construction of them mast determine 
whether the power has been properly oxercised Indar Kunwar 
v Jatpal Kunwar( 10) where tho power was construed as not 


(1) (18 q 9) IT It , 21 Mad 1 »c LB 2* I A 21C 

(2) (ISO 5) I I R , 18 Mad , 277 

(1) ( 1900) ILE 27Calo,09G at pp 1032 and 1003 «c LE 27 I A U« 
nt p? 12 » 132 11J, 134 and 141 
(4) (1RP0) I L R 6 Calo 2*6 (F B ) 

(6) (1SS3) I L R , 10 Calc 232 ■ C , L tt 10 1 A 13* 

(6) (1849) 4 M \ A 414 at pp 425 and 
C) (1592) I h I? 6 Bom 499 at p 603 
(8) (18GS) 6 Bo HCP 181 (A O J ) 

(P> (1868) 12 M I K 397 

(10) (1858) I Lit 16 C.lc 725 at pp 747, 748 and 740 ic LB IB I A. 
IS" at pp 143, 144 and 145 
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being an authority to both widows, but only to one A power nahasimha 
gnen to two persons cannot be exorcised by only one of them, Pa * tha 
and it must be strictly proi ed and strictly exercised In the sabaihy 
presen* ca«e the adoption was not \alid as it was not made 
in accord tnce with the terms of the authority in the will, because 
one of the widows having died, the adoption was made hy one 
wido v only Reference was made to Chotcdry Pudum Svngh v 
Kocr Oodej StnqJ (l) t Mittasaddi Lai v Kundom Lal{ 2) and 
Montefiore v Browne( 3) The power could not bo exercised bj 
the survivor Farwell on Powers (second edition), pages 454, 

455 There was no particular form of authority Cases were 
referred to in which authorities to adopt had been construed 
El aiya Rabldat Singh v Indar Kumiar(i) and Jmn/o I al Dutt 
v Surnomoyo T?asi(>), affirming the decision of the High Court 
in Amrtto Lall Dutt v Surnamon* Dasi(6) and holding that a 
joint power to three persons was no \alid authority to one to 
nale an adoption Suiendro Iteshub Roy v Doorganoonden 
Das*et(7) where a simultaneous adoption by each of t vo widows 
was held to be invalid see also Akhoy C/tund*r Bagehi v 
Kalapa/ar Bagi(8) and innapumi Nachtar v rvrbea(9) 

It was submitted therefore the adoption could not bo maintained 
but if it wore valid the adopted bon was divested of his interest 
m the Modur estate 

De Gruylher , I\ C , and A M Dunne contended that the 
adoption w is ini alld because even if the authority to adojt was 
est iblished the a loption was not in contormiti with the restne 
tions placed upon the exercise of the power, and that the adop 
tion in the form in which it was made was bad under the Ilmda 
law The widow must hat o authority to adopt winch may be 
oral or in w riting Ihe parties m the case being ‘■m Iras, the 
rohjious ground for the adoption was not of so much importance 
as in the case of Brahmans From the terms <f the will tie 

(1) (lvK>) 12 311 A 350 at p J55 

(2) (WO ) I L R °8 All 3 7 (PC) *c IF 33 I A oS 

(3) (l« 8) 7 rr L C "U ftt pp 2o7 a d * 3 

(4) (18S3) l L R H L >1 o i> a P 5J» (P C ) a c L It 16 1 A ^3 it p SQ 

(6) (10 O) I L l 27Cil a (PC) sc LR "7U 3 ’S 

(6) (IS 8) l L 1 , 25 C nlo 60 

(7) ( 1 ha ) 1 L B 1H Calc 513 «t P J»30 (P C ) ic L P-, l* 1 I.A, 10s at 

P - 

(5) (1S3j)ILU. 12C*1o 406 at P- 411 (P C ) *.c LP 1“ I A 19s at 

p 200 

(0) (1S99) IX R S3 il»d 1 at p* 9 1 • C LR , 26 I.A., US at p 252 
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NABisianA testator intended to give authority to the widows to exercise the 
Pamka- power to adopt jointly and not singly It is suggested that the 
sARAtar widows were trustees and that on the death of one the otbei had 
the powers of both But, if so, for whom weie they trustees ? 
Certainly not for the testator Reference was mine to Stokes* 
Hindu Law Books, page 588, pangraph 11 A joint power to 
adopt was invalid as being conti ary to tbe nature of the 
principles of the Hindu law as to adoption 1 oi these, a3 well 
as for the reasons given for the appellants iu Appeal No 114, 
adoption should be declared to be invalid 

Sir 73 Clarke, K.C , and Sir Eai le Richards, K C , contended 
that the adoption was valid The proposition that a joint power 
to two widows to adopt was invalid i\ ns one which was not 
found in any of the text books or decisions on tbe Hindu law In 
Bombay joint adoption was allowed On the construction of tho 
will was it absolutely necessary for both widow s to adopt ? It was 
submitted it was not, and Mayne’s Hindu Law (seventh edition), 
page 187, section 109, was referred to The joint power was not 
necessarily illegal, as it could be exercised by both the widows 
agreeing in the selection of a child, and by one of them only 
receiving the child in idoption In that view tho will was in 
accordance with the law It was an inferential construction that 
the widows would agree as to tho boy to be adopted, ind as to 
which of them should receive him in adoption, and the widow 
who receii ed him in adoption would become tbe mother of the 
boy That was a matter of arrangement between them, and a 
valid adoption, it was submitted, could be so made Tho point 
was never seriously raised in the former litigation of 1888 No 
objection was ever taken to tho adoption that it was mado under 
tt joint power to adopt. In neither of tho written statements 
was it suggested that the adoption was invalid because tho 
power to make it was a joint power In favour of the validity of 
a joint pnw er of adoption there w is the case of Lad warnn lagore 
in Sir F Macnaghten’b “ Considerations of Hindu * Law," 
page 172, and that bid never been hold to bo erroneous 
Annapurm Kachiar v JorAes(l) ia relied on a3 deciding that 
a joint power wis invalid, but, ns tho High Court m tho 
pre ent case rightly says, there is no such ruling to bo found in 


(1) (IfcOO) I L R, 23 Mad , 1 at p & LJ1 SC 1 2ir at p 252 
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tint case the effect of the decision is that a joint poorer was nabahmha 
good Then there is Jndar Kumcar v Jaipal Kunuar(\) where 
tlu. validity of a joint power was not questioned [Lord Moulton babatut 
'I he question nevei arose in that case as Lord JIacvaghten 
constraed the will to mean that powers to adopt was only given 
to one widow] S mi da Prasad Pal v Rama Pali Pal{l) was a 

case directly in point Reference was also made to We c t and 
Buhler, page 977 Ahhoy Chander Bagckt v Knlapahar Eajt{ 3), 
Amit'oZal Butt v Surnomoye Dasi(4), Sa rendro Keshuh Roy v 
Boorg tsoonderi Bassee( 5) and S-rLnr’s "Law of Adoption” 

(Tagore Law Lectures, 1888), edition 1891, pages 245, 24C a caso 
of a power of adoption being given by a man with two or more 
wivea The intention of the testat r shoul 1 be considered , he no 
doubt wanted an adoption to be made from a religious point of 
view, as through a sou he would acquire spiritual benefit , Sun/a 
itarayana v Venkaiaramana[Q) A*» to whether the surviving 
widow could exercise the power to adopt, it was submitted that to 
say as the will did that both of them should act, was to give power 
to each of them to act The case was not to be governed by the 
principles derived from the English law as to powers, wh ch was 
unsuitable to the construction of Hindu wills aud r°fcionee was 
made to Hunoomanpersaud Panday r Mu snmat liabooee Munraj 
Koomceree(7 1 , Bai Mottiahu \ Bat Matiul ai[H), Bhagal ait Barma 
nyav Kali Chat an Singh (9) and Bkaiya Rabidat Singh v Indar 
Kunwar[ 10) A reasonable and probable construction of the will 
should bo given on the principle of the Cvprcs Doctn ie and the 
cas-« should not be lecidod on principles of 1 nglish law that 
because ono of the widows died the s irvivor could uot exercise 
the power of adoption which had been given to both Though no 
provision was mado in the will for the case of oi e widow dying, 
yet the adoption by the surviving widow was not prohibited, 

(1) (18SS) I L r 15 Calc '■‘\>»tp"49 ac Lit I5IA 12 at p 147 

(••) (1 12) 17 O W N 310 

(3) (lbSo) 1 L It 12 C c IOC at p 411 ac lU 121 \ IPS at r> 200 

(4) (19j 0) I L R 7 Calo JO a | p 10J )jnj K p ) r LB ”7 I A 123 
otj 132 

(5) (180 ) ILK 10 Calc 5H t r 530 s LI is U lOSitp 1 ’ 

((,) (l9UU)ILIt,29Mal 332 a p 338(1 ) sc L 11 33 I A 145 at p 152 

(7) (ISod) 0 M 1 A 103 at p 411 

(S) (1507) I L R 2ll3om 7 3 at p -°0(PC) s L.R 24 I_i 3 at 
p 105 

(P) (1011) I Lit 3S Cala 463 at r S3 H 4*4 (PC) sc LT 54 at p 04 

(10) (1834) I L It IOC lo 656 at P 561 (PC) ac L It 10 1 A, 53 at p 53 

18 
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*?arasimbi and it ■would be a better construction of the will, and a 
baratht better interpretation of the intention of the testator to allow tho 
surviving widow to exercise the power, rather than to hold that 
by the death of one of the widows the power came to an end and 
was exhausted Suryanarayana v VenL iiara>nam[\ ) upheld the 
decision of the High Court in that case as to the adoption, bat 
not as to the construction of the powei to adopt see that ta«e 
m the High Court — Suryanarayana v Fenlalaramana(2) Ref- 
erence was made to Jjakshnubax v Jtajaji[S) and Mayne’s Hindu 
Law, seventh edition, page 144, section 113, which it was sub 
nutted was incorrect Bhagahati JBarmanya v Ka.lt Charan 
Stngh{4) is later than the passage just cited from Hajne , and 
Golapchandra Sarhar’a Hindu Law (edition 1903), page 97, as- 
to the rights of women as to adoption 

Sir R Finlay, KG in reply LucUnaratn Tagore in Sir F. 
Slacnaghten’s " Consideiations of Hindu Law,” 169 at pages 171 
and 172, as an authority is unreliable and so far as appears has 
not been actod upon In Sarada Prasad Pal v Ramff Pali 
Pal(5), tbu intention of the testator was held to be not that his 
widow a should act simultaneously in making an adoption, but 
that the) should act in accordance with law, that is that the senior 
widow should adopt tho boy It was not n proper exercise of the 
power foi both widows to taho a boy m adoption, for only ono 
could receive him and bocome his mother , it was not m accord- 
ance with law, nor a proper construction of the will The diffi- 
culty in the present caso could not bo overcome in the same 
manner as Mookebj^e, J , got over it m Sarada Prasad Pal v, 
Rama Pali Pal(t) "Where a clear interpolation existed, a 
strained one in order to take into consideration the intention of 
the testator should not bo given Reference was made to Guru- 
saw* Pillai v Sica/ ami ^mmal(O), Amrito Lai Putt v Surnomoye 
PastfJ) upholding tho decision of the High Court that the joint 
power to a widow and executors was bad, in Amrito LaU Putt v. 
Surnomont D«si(8) and Punter ' Attorney Generated) Tho 

(1) (l%C)IIiH 20310-1 3l*ot r 38S(pC) ec LG ill A 1 15 at p. 152 

(2) (lP0l)ILIt 2o Mad CS1 '3)(ISJ7)ILR 2*R.am,P9i 

(4 (1911) i L II , 33 Calc 4 j 3 (PC) ic,lR 331 A ,51 

(.») (191*) ’7 0 W 119 at p 3*1 

(6 (IS*»5llLR lHMnd , 347 at p 1oS(PO) ic.I G 22 I A , 119 at pp 127 

mil 1 _H 

(7) (1P10 I L n 27 Calc Pir at p 1003 (PC) a c , I 11 , 27 I K 129 «t p. 135 
(9) (lf**l3) I L n 25 Calc. CC* at p C<*4 (9) (1901) L R A C 309 at p 313 
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adoption lure was not urgent for the benefit of the testator Mr A# ihh A 
himself from a religious point of new, nor otherwise m his interest partiu 
T he will gave power to the two widows to adopt a boy when sibaiiit 
the occasiou seemed to them desirable to io so this disposed of 
tbo argument that the intention of the testator was that an 
adoption must be made in any case A probable and reasonable 
interpretation mnst bo put on the will, and not one that would 
make the power to adopt inconsistent with the law Brasscy v 
Chalmers(l) and Indar Kunxcar v Jcnpal Kumcai (2) there 
was no provision in the will that the surviving widow might 
adopt, if the power had not been exercised when both were living 
the testator might have made such a provision, but did not 
power was only given to the two widows ITunoomanpersau l 
Panday v Sirtssumat Babooee Munraj Koonueree(S), Bai Motivahu 
v Bat Mamubai{\), buryauarayana v Venl ataramanafi), and 
Bhagabah Barmanya v Kali Charan Singh(6) were also referred 
to and distinguished 

191 i, December 10th —the judgment of their Lordships 
was delivered by 

Loan Moulton — The further question now for consideration in Loan 
these consolidated appeals is the ownership of the Zamindnn of Moclton 
M ednr It is common ground that nt one time this zamind in 
belonged to Narayya Appa Row, the son of Vcnkataramayy i 
Appa Row, who will for convenience be referred to as Narayva 
the younger It is abo common ground that Narajya the 
younger died intestate on the 1th August 189o Ihc points m 
dispute are whether at the time of his death Narayva the younger 
had become by adoption the son of Raja Narnyy a Appa Rso 
Bahador Garu, who died on the 7th December 1864 (and who w ill 
for convenience be referred to as Narayy a the elder), and whether 
if such adoption took place, it had the effect of digesting him of 
the Zamtndan of Medur In order that the respondent® in this 
appeal may sustain their claim to a share of the /nmindari of 
Medur, it is necessary that they should succeed on both the^e 

(1) (1S*2) 10 Bea\»n 22 $ ot pp SI and *33 

(2) (1S88) III locale “"onti T ■> L ft 15 I A 12“atpp 143 

144 nod 145 

(8) (1S50) C M I A 893 ot p *11 

(4) (189“) 1 L l 21 Bo "09 ot p " 2 (P C ) s .c LT21IV 93 at p 10a 

(6) (’JO ) I Lr, 23 Mad 3S> at p <P C ac L.I 33 I A., Hj at p 
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pomts, inasmuch as their claim hy inheritance fiom Narayya the 
younger depends on his having been validly adopted into the 
final! v of Narnyya the elder Their claim must therefore fail if 
ho was not validly adopted, or if, having been bo adopted, he 
thereby forfeited his right to tbe Zamindan of Medur, which 
appears to havo been ancestral property in hits family of origin 

ihe alleged adoption took place after the death of Narayyo 
the elder in d was made by his widow Papamma The respon 
dents claim that this adoption was a \alid exercise of the powers 
given by the last will of Natayya the elder Tbe appellants, on 
the other hand, contend that the power of adoption which pur 
potted to be given by the said will was in itself invalid, and that 
even if tlio power wis valid as gi\en m the will the alleged 
adoption was not in accordance with that power, and was 
accordingly of no force or validity If the appellants suoceed in 
making good either of these objections to the validity of the 
adoption, the whole claim of the respondents admittedly falls to 
the ground, and their Lordships have therefore considered it 
desirable that these points should be fully argued in the first 
instance as preliminary pomts and that they should express their 
opinion on tnem before considering tlio other portions of the 
case 

lbe will of Narayya the elder is dated the 6th day of Decem- 
ber 1864, ie, immediately previous to his death He was a 
member of tlio Vclauia branch of the Sudra caste He had two 
wives named respectively Papamma and Cinnnamma So much 
turns upon the language of this will that it is advisable to cite it 
in full It reads as follows — 

“ As my illness increased, and as I think I would not survive, 
you both should divide in equal shares my Zammdnn Iiidadavole 
and Bnliaigalli parganas and Ambnrpct pargana, the cash m tho 
upstair building and all other move iblo and immoveable property 
It has beui arranged tl at my nephew (sisters son) Cbiranjivi 
Vellnnki Vcnhatahmhna Row should enjoy hereditarily from son to 
gni dson the profits of tho village of Mnndnr attached to Ambarpet 
Mnttah at d also of Nagohpalh and Rajupotepalh villages attail ed 
to the latakdan and that my brothers in ’aw Vellanki Jngannadba 
Row Guru and Vellanki Snm Row Gam, should enjoy hereditarily 
^ihe j roGts of tho village of tho UrdrBjavaram attached to Nidadavolo 
pargana paju g every year tl o peshkaeh fixel therefor at tho Bub* 
division according to the ktsiband (instalments) You both ehoald 
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maintain onr samastnnam, servants, clerks, disis and other servants Nabisimha 
You should f)r the most part live in harmony with my younger p AR ^ nA 
brother Cluranjivi Vcnhutadn Appa Row You sin uld nd pt a boy sabatht 
who is onr 6annibita (one closely related) whenever it strikes you LoaD 
that our '‘imastmim should conti me In all matters both should Mooitov 
act without quarrelling I have tins day nloi c caused a petition to 
be wntten and sent to the Collector of Godavau in regaid toil is 
matter You both slioul 1 without fill act according to the afoiesaid 
pad 11 ahs (terms) " 

The will is signed by tho testator and witnessed by four 
witnesses, and ander their names come tho words — 

* We both have agreed to act according to the aforesaid terms ’ 
and this is Mgned by Papamma and Chinnamma 

Chinn unma died in 18S1 It was not until the year lb85 
that any steps wero taken with regard to the adoption of a boy, 
but in that year the surviving wife Papamm i purported to id opt 
Venhataramayya, the father of Narayya tho younger This so 
called adoption of Venhataramayva was declared by tbc Court to 
be invalid, and thereupon in the year 1899 Faparama purported 
to adopt Narayya tin younger 

The appellants contend that the proper construction of the 
langingo of tho will is tba f , it gives a joint purer of adoption to 
the two wives to be exorcised when they shall think it desirable 
that the testator’s sxmast tnum should continue liny contend 
tb it such a joint power of aloptio i is m itself invalid, in isinuch 
as only ono wife can adopt and thev further sa\ that cun if this 
he not so, the occasion for the exercise ot tho power is when tho 
two wive9 should jointly deci lo that it was desirable tint tho 
family should be continued and the act must then bo the joint 
act of tho two wivob If this bo so it follows that tho power 
could no- bo exercised after tho death of one of the two wives, 
since thereafter ihero could bo neither agreement n >r j mt 
action 

It ts somewhat difficult to sot out pric selv the contentions of 
tho respondents on these points Iheir ( « unsel admit that 
while both tho widows were liv ng no adoption could take place 
without the coiwnt of both Rut they contvnd that tho j roper 
interpretation ot the lingiagc of t lie will is that when the two 
widows should agree on the desirahd ty of adoption taking p ace 
an! on tho person to bo adopted, the adiption should be ctrned 
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Narabiuha 0Q t ^yiono of the widows (preferably the first wife) who would 
pARTUi- hereby become in law the mother of the adopted child They 
sarathy contend that a joint power of adoption is valid by Hindu law 
Lord must be interpreted m the above souse, and, further, that 

Slocnotf Qn ^he jth of the one widow the power both of choice and 
adoption would, under the terms of the will, pass to the 
sun Ivor 

Before examining the validity of these contentions it will be 
well to clear np one or two points upon which their Lordships 
are of opinion that no reasonable donbt can exist. 

In tl e first place there conld be no power of adoption by 
either or both of the widows in the present case excepting such 
is might be derived from tbe powers given by the will Iu this 
part of India, it all events a widow Las no pow t r to adopt a son 
to a deceased husband excepting b) express autl ontj given by 
him m his lifetime or by will In the next place only one wife 
can receive the child in adoption so as to step into the position of 
being its adoptive mother This is evident from the cases which 
establish that the receiving mother acquires in the eyo of the 
law tl o same posit on as a natural mother to such an extent 
that her parents become legally tlio n sternal grandparents of 
tbe child To hold that a child could boar such a relationship 
to moie than one mother would be entire^) contraiy to settled 
law and would produce inextricable confusion m the law of 
inheritance 

But it does not follow as a matter of necessity from these 
considerations that a power gi\en to more than one wife to adopt 
must be an invalid power In many matters custom solves 
difficulties which appear to be insoluble when tlio questions nre 
considered from a purely logical point of mow In the very 
question that is before their Lordships there are indications iu 
the cases cited that m some parts of India such a power might 
perhaps bo interpreted as giv ing a preferential right of adoption 
to the first wife. But their Lordships are of opinion that the 
validity of a joh t power of adoption and its interpretation nro 
questions of far reaching importance in Hindu law and that in 
the present case tlio materials lor deciding them aro very in 
sufficient I !tej would greatly regret to find themselves coni 
polled to decide such questions on imperfect materials and 
inasmuch ns in the view which their Lordships taho of this case 
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it is rot necessary that these points should be decided they 
depute to express no opinion upon them, and will assume for the 
"purposes of their decision that tho respondents are right m their 
contention that such a joint power of adoption gn en to the two 
widows was, if properly interpreted, a v>hd power, and that if 
they had agreed to a person to he chosen for such adoption they 
conld have validly executed the power 

There remains the second point, i«, whether the powei 
given by the will was exorciseable by the surviving widow alone 
after the death of the other 

The arguments of the appellants on this point are that upon 
a proper construction of the will it gives a joint power to tho 
two wives to he exercised when they jointlv come to the conclu 
Sion th it it is desirable that it should he exercised, ard that it 
should then be excreted orly in case of a boy to be clu sen by 
them jointly. As a mere matter of construction their Lordships 
are of opinion that the^appollants are right in this contention and 
m an ordinary case of the giving of a joint power to two donees 
the legal consequences claimed by the appellants would follow. 

But the respondents claim that this must not be treated as a 
mere question of constiuction They submit that the continu- 
ation of the line of the testator mus^ be taken to have been # or 
religious purposes in order thnt ho might havo the ad\ antages 
of an heir who could perform the rehgious ceremonies affecting 
his f n tui c life They therefore contend that this Board should 
put aside all rules of law prev nling m Lughnd with regard to 
joint donees of a power and should as a mattei of judicial du'y, 
gne effect to the intention of the testator with respect to procur 
in" for himself an lien by adoption, and not pi innt tl at lnton 
tion to be defeated by its becoming impossible of execution by 
the two donees jointly by itason of tho death of mo of them 

Their lordships iro of opinion that this rns mng is 
unsound In all ca e» tho primary duty of a Court is to ascer- 
tain from the 1 m^viago of the testator what were his intentions, 
te , to construe tho will It is tme tint in so d mg they aro 
entitled and bound t« bnr in mind other maturs than mt rel\ 
the words used I liey must consider the sui rounding circum- 
stances, the position of the testator, h»s f vrnily relationship®, the 
probability that he would u«e word* in a paituuhr Sen«o, and 
many ether things which are often summed up in the somewhat 
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NiRisiMHi picturesque figure "The Court is entitled to put itself mto the 
Partha- testator's armchair n Among such surrounding circumstances 
■asatht, which the Court is bound to consider none would be more lmport- 
Lokd ant than i nee ind religious opinions, and the Court is bound to 

MoVLTON ' 

regard as prooumably 'and in many cases certainly) present to 
the mind of the testator influences and aims arising tbercfiom 
But all this is solely as an aid to arriving at a right construction 
of the will, and to ascei tain the meaning of its language when 
used by that particular testator in that document So ‘-oon as 
the construction 18 settled, the duty of the Court is to cairy out 
the intentions ns expressed, and none other The Court is in no 
case justified in adding to testamentary dispositions If they 
transgress, any legal restrictions, they must be di^regaided If 
they leave any eventuality unprovided for, the estate must, m 
case that eventuality nri^es be dealt with according to the law 
which provides for succession of property jn the ibsence of 
testamentary directions ipptymg tl ereto But the Court never 
adds to a will anything which needs to he done by tedament-ny 
disposition In all cases it must loyally carry out the will us 
properly construed, and this duty is universal, and is truonliko 
of wills of every nationality and every religion or rank of lift 
This fundament d principle doc* not clash with tho principle 
that the Con it will not necessarily apply Englisi inles of con* 
struction to such a will as vv e have lieio to deal with These rules 
of construction amount in many cases to nothing mole than 
saying that a special phrase which may be used in more than 
one sense shall pnmd facie bo deemed to be intended to bear 
one particular meaning, unless from the consideration of the 
context or the bUi rounding circumstances, tho Court can come 
to the conclusion that it is there used m a different souse In 
other casus the Miles are the expression of such tmacncies in 
tho Court as tho desire to avoid an intestacy or the presumption 


in favour of immediate vesting of an estate buch lulcs are 
purely an English pioduct based on English necessities and 
Euglisli habits of thought, and there would bo no justification in 
taking them as our guide m tho case of Indian wills Nor docs 


\ 


this fund »raentnl principle clash in any wav with what is some- 
times called " giving a liter il interpretation ” to native vs ilN. 


3 hat nam o testators should bo ignorant of the legal phrases 
jTOper to express thur intentions, or of the legal steps iu cc-wry 
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to carry them into effect, is one of tne most lmpoi tint of tho UiimsiMOA 

" surrounding circumstinc.es ” winch the Court must ben in mind, v 

Pabt3A- 

and it is justified in refusing to allow defects m expression sabctut 
in the«e matters to prevent the carrying out of the testator’s true 
intentions But those intentions must be ascertained by the MocrTO,r 
proper construction of the words he uses, and once ascertained 
thev must not be departed from 

Applying these principles, their Loidships have to ascertain 
the true intentions of the testator from the language used in the 
will The words are "You si ould adopt a bov who is our 
aanmhita (one closely related! whenever it strikes jou that our 
tamastanam (family! should continue’ Such an adoption 
would have effects of two very dfferert hinds In tho first 
place it would ptovide some one who would offer the oust mary 
oblations for the good of the soul of tho testator, and m the 
second place it would cl ange the succession of the propeity 
The devolution after the death of tho widows would no longer 
be to tbe persons entitled to succeed on an intestacy but to the 
heirs of the person adopted Counsel foi the respondents would 
havo ns regard the religions motive as tho oveiro istering one so 
that tre intentions of tho testator must be ticated as if thev 
were dictated by it alone Their Lordships full) appreciate how 
strong such a motive mij bo expected to be n the mind of a 
Ilmdu But in their Lordships’ opini n the language of tl e 
testator points to tbe picdominance of the secular inotnc He 
does not direct that tlicro shall be an adoption as lie would 
naturally havo done had lie wished in nil events to secure that 
there should be a son to perform the due rehg ous rites He 
makes it depend on the opinion of his wi lows whether and w] en 
an adoption should tal e place It is common ground that the 
occasion for an adoption would not arise in the lifetime of tho 
two wid ws unless they both agreed to uso the power ai d there 
is nothing which indicates any intention to mterferi with their 
freedom of choice in tl c matter, wl ether the true interpretation 
be that tho power was jotr t or sea oral 

But this docs mt eahnn t the material wl ich we ha' e for 
arriving at the te tator’s true intentions In judging of the 
light m which the directions of the testator are to be regarded, 
it is legitimate to look at tl o contempt ranei us docun ent referred 
to in tho witl which ho wmto or caused to bo w ntten witn tho 
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Kaeasimha express intent to render clear bis wishes with regard to bis 
Partha succession This document has, of course, no testamentary 
aA RATa -r, effect, bat it is legitimate to look nt rt as one of the surrounding 
Lord circumstances in order to test the soundness of the principle of 
interpretation pressed upon ns by Counsel for the respondents 
In the will the testator writes u I have this day alone caused a 
petition to bo written and sent to the Collector of GSduvan m 
regard to this matter” This petition, which is Bignod by the 
testitor and bears the same date as the will, is substantially a 
repetition of it tliotigli the language is not precisely the fame 
The passage relating to adoption reads th us “ Th at, if it should 

strike them (» e , his widows) to continue the sama tanam, the} 
should adopt a boy who is my sannthita ’ Tins language 
emphasizes that winch is expressed also in the will, viz , that the 
adoption should only take place if and when the widows thought 
it desirable that such should bo the esse, or m other words if 
and when they thought it desirable that the succession to the 
propert} should be changed Had the testator been moved by 
an oi er mastering religious motive to secure that there ehouldho 
some one to act as his son after lus death, it is inconceivable that 
ho would have used such language or made such provisions 
relating to the future adoption of a son He would have 
directed that an ndoption should take place and not left it to 
dr pend on the problematical concurrence of his widows in their 
views as to its desirability 

For wliat it is worth, it is dear that this wa9 the xnterpreta 
tion put i pon the will by the widows themselves It will ho 
remembered that the} signed the will at the date of its execution 
and promised to act according to its teims Three dn}8 after 
this they write to the Collector of Godavari ref ei ring to these 
provisions of the will m the words “and tint if it should -tnko 
U« that the nctmaslanam should continue wo should adopt a hoy 
who is our •onm/t/a ” lhe testator died in 1SG4 Ilis widow 
Chinnmma died in 1881 lemtig Papamma surviving her It 
is not until 1885, fiur yoars after the death of Climnamnii, that 
nnv steps to adopt a bo} are taken It is clear therefore that 
the widows who were ncquaintcl with the provisions of tie 
te«tator*8 mil it the time and undeitook to carr} them info 
effect di 1 not interpret them as doing more than leaving them 
quite freo to adopt or not as they might think desirable. 
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Their Lordships are therefore of opinion that in the present i^babimiu 
ca^e there is nothing which requires 01 justifies them in inter- p AR * lu 
preting the provisions of the will with regard to the adoption ■*»««* 
in any special way arising fiom the fact that the testator was a Loro 
Hindu They must adhere to the plain moaning of the language Mc,I,LTOPr 
used So construing it they mo of opinion that it gives to the 
widows jointly the power ti adopt a son should an occasion arise 
which m their opinion makes it desirable so to do The power 
is a joint power and the occasion on which it is to be exercised 
depends on their joint opinion In other words, the exercise of 
the power is vested in the discretion of the joint donees Now 
it is clearly the law that in such a case the death of one of the 
donees puts an end to the joint power Una is not by virtue of 
any peculiar doctrine of English law or of any series of English 
decisions It flows from the » aturo of a joint power If power 
is given to A and B persona; designate to do an act if and when 
they think it desirable the occasion caunot arise nor can the 
power be exercised unless the) are both living and in agreement 
as to the act ibis cannot be tho case after the death of one of 
them and the consequence is that tho smvivor cannot do the act 
because he has not tho warrant of the agreement of his late 
colleague nor can lie then do the act, seeing that the authority 
to do it is only given to the two acting jointly The case is 
different when the j cwei is vested not m person c designator but 
in the occupants foi the time being of a specified ofhco such as 
executors or tiusteos but tl at is not tho case which we have to 
consider heie 

The point maj perh ips be pntiu a simpler form not imohing 
any appeal to legal doctrn es ns to joint donees of a power 
Their Lordships are of opinion tl at tho words of the will when 
properly construed relate to choice nnd adoption by the two 
■widows acting jointl) Ilenco those words refer oul) to the 
period of tune when both widows mo living The will is 
silent as to the peno 1 after the death of one ot the widows and if 
their Loidslujs wtr to hold that l’aj amma could adopt a son 
after Clunnammas death thev woul I bo providing fora period of 
time which the testatoi left unprovided for and unnoticed in his 
will, i e they would bo making an addition to his testnmentarr 
dispositions which is a thing th it no Court is entitled to do 
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It follows therefore that at the death of Chmoarmna the 
power to adopt given to his widows by the testator came to an 
end, and therefore the alleged adoption of Nainyya the younger 
is of no validity 

On the consolidated appeals (judgment in one of which his 
already been delivered on the 24th July 1913) their Lordships 
will therefore humbly advise H 13 Majesty to affirm tho decree of 
the High 0t nrt of Madras dated tl e 20th November 1905 so far 
as it dismissed with costs Appeal No 32 of 1904, and to reverse 
tho said decree and tho deciee of even date therewith so f»r as 
they dismissed with costs Appeals Nos 122 and 123 of 1900, and 
allowed with costs Appeal No 41 of 1904, and that it ought to 
he declared that the adoption of Nanvyn Appa Row the son 
o! Venhitaramayya Appa Row tho Zatmnlnr of Medur and 
Vonk lyarnma Row his wife bv Papamma tho wi iow of Nfti i>yn 
Appa Row the Zamitidai of Niladavole was invalid aid that 
on the death of Venkajamma Row, Rangiah Appa How and 
Venkata N» rasimli 1 Appa Row, both now deceased, became 
entitled as rev ersionary heirs to tho estate of Medur and the 
lands and moveable propei ties appei taming thoieto, at d further 
that the said estate and the lands with mesne profits and tho 
moveable property appei taming thereto, ought to be divided into 
moieties between the nppellart<», viz (1) Venkntadn Appa 
Row, the only son of tho said Rangiah Appa Row as to one 
such moiety, and (2) Moka Venk itaram iyya Appa Row and 
Sobhnnadrv Appa Row, tho two sons of Venkata Narasmha 
Appa Row, as to the other moiety 

With regard to the costs their Lordships think that as to 
tho Nidadavole estate there ought to be no costs in tho Privy 
Council and ns to the Medur estate there ought to bo no costs 
either m tho Privy Council or in the Courts below 

Solicitors for the representatives of Sri Rajah Venkata 
Nnrasimha Appa Row T L lltlson «£ Co 

Solicitor for Sri Rajah Venhatndn Appa Row Douglas 
Grant 

Solicitors for Sri Rajah PartbaBai athy Appa Row Chapman* 
TValkcr nnd Shephard 
J V w 
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PRIVY COUNCIL. 

CHIDAMBARAM CHETTIAR 

SKIXTVASA sastrial 

and 

CHIDAMBARAM CHETTIAR 
v 

SAMI ITER 

[On appeal from the High Court of Judicature at Madras ] 

Decree, aseignment of^-Assxjnmertt to d ef eat cr editor s~ Transfer mad»/ir valuable 
conn lerofijw but not boni fide — Trane/er of Property Act {IP of 1881), etc 53 
— Statute 13 Eh ,c 5— Validity of transfer of tnoieable property— Practice 
Of Pm y Council — Point not before Courts below 
1 1 tins casa th» Judicial Committee upheld the deciaion of the Digh Court m 
to the invalidity of certain assignments which though for good conn delation 
were made t > defeat creditors and held that the quest on whether any of the 
parties could establish rights based not on the assignments but on other grounds 
such as the actual payment of debts «sts point not before the Courts below, and 
therefore their Lordships would not decide it 

CoNSOMDAi ed appeals from decretal orders (18th July 1900) 
of the High Court at Madns which affirmed decrees (23rd 
December 1901 and 27tli September 1902) of the Court of the 
Subordinate Judge of Kumbakonam 

l’he facts of this case itid the judgments appealed from will 
be found in Chidambaram Chelti tr v Sam i ^liyar(l) 

On this appeal which \i as heard er parte, 

De Gruyther, K 0 , and Kenworthy Brown for the appellant 
whilst not disputing the Endings of fact by both Courts, submit- 
ted that under the distribution order in accord ince with section 
295 of the Civil Procedure Code, 1882, the assignee ought to bo 
allowed to prove for tho debts ho pud off. [Lord Molltox — 
'1 hut was not before tho High Court and cannot be ra sed now 
The decisiou of the High Couit was onl\ that the appellant 
was not entitled to chum as assigmo in the execntion of decree 
(Lhat Court did not decide that he is not entitled to stand in the 
shoes of tho creditors who were paid off ] 


P C« 
1914 
March 4. 


• Present — Loid Mootiov, L rd Scu\ts, 6 r John Eocs und Mr Auu Ati. 
0) tl°07) I t*l! , SO Mad, C 
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Cum km Lord Moulton —Then Lordships ire of opinion that tlio two 
Oanm« decisions appealed against ate cori eot , that the High Court acted 
Smmyaba m sefcfc,n n aside the two assignments the one to Anna- 

Sibteial malai and the other to Chidambaram, and that no valid prooeed 
mgs can therefore be based on either of those assignments 
Moditov The question whether any of the parties can establish rights 
based not on the ass gnments, hut on other grounds, such as the 
actual payment of debts, is a point which was in their Lordships’ 
opinion, not before the Courts below, and is not before their 
Lordships, and on that point therefore they prononneo no 
opinion 

Their Lordships will, therefore, humbly advise His Majesty* 
that these appeals should be dismissed 

Appeals dismissed * 

Solicitors for the appellant Chapman Walker and Shephard 

J \ W 
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January 


Before AT r Justirc bundara Ayyar and Mr Justice Spencer 
KATIL SHEIK. UMMAR SAHEB (Defendant) Appellant 
v 


KHAZI BUDAN KHAN SAHEB (Plaintiff) Respondent * 

Kl a*M Act (TIf of ISSO) ft 2 A— Kha.ii not entitled to any erelut rtf r jW to- 

offie ate a » tueh 

T1 e appo n mont of a person as Thai a der the Kh 2 1 Act (XII of IS90) 
lootf not cantor on the anpo ntoo any ere! s vo franc! to or any oxclns »e r ght 
to perform tho fn actions of I it office 

Wl ere tbereforo tbojlaiotff a Khar s[ po nted nndor the lot rued the 
defc laut to rc«ra 0 him Iron offetat og at loirr a er and for tho r corcry of 
nmi ot oney rcca ted by t\ e Utter as I cs tor nifckae j oilotmod by 1 o 

Jfeli that tl e en t mg» fa 1 «» 11 o pla ot ft hid no right to rci ro n any 
perfOn from d schargiag any of tho f net ona of a Kl ail 

Mu amnuKUa ub r Sayad A> m i [<1B01) 1 Tom UClt Ajpx IS] du 
t iigui bed 

Nayai tfoih « Sabrb t 1/uh n«ia [(1869) I LB 13 I om 4“’J] If ajfobiiin 
r 4»sn lioH i a ((19.17)1" M LJ 11] f Aeclira r Syad Lniror Lfe« (IS 9 


Second Appeal No 1537 of 1010 
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N P S l> A 127J anl Zetnutwllah Cazeer Nijeeboollah [(1 8^5) fi Ben S D A Sans 
311, referred to Umhar 

Second Appeal against the decree of II 0 D Harding, the k!,aiT 

District Judge of South Canara, in Appeal No 78 of 1909, 

presented against the decree of it Narasinoa Kao, the District 
Mansif of Kundapur, m Original Suit No 623 of 1907 

The facts of the case appear from the judgment 

G Anna)* Rati foi the appellant 

C Stforawo Rau for the respondent 

Judgment — The plaintiff, who is the Khazi of the Kundupur so*.daba 
Jutnrna Md^jul, appointed bj Government, instituted the suit in 
this case against the defendant to restrain him from officiating Spesceb JJ 
at marriages celebrated in the place and for the recovery of a 
sum of Rs 11 which the defendant had received as fees for four 
ni Has performed by hun in violation of the plaintiff s rights 
1 he Munsif dismissed the suit, bolding that the plaintiff had no 
cause of action against the defendant, as he acquired no 
exclusive right by las appointment as Khazi to officiate at marria- 
ges 'i he District Tudgo reversed his judgmtntand passed a 
decree m the plaintiff’s favour llie Munsif rdie3 in support 
of his cor elusion, on lection 4 of the Khazis Act \1I of 1880, 
clauses {1) and (c) of which lay down that ‘nothing herein 
contained, and no appointment made horeunder, shall be leemed 
to render the presence of a Kjzi or N nb Kjzi iietessaiy at 
the celohration of an) mama^e or the perfoi uance of an) nte 
or ceremony or to prevent any pi.r«on disdiaiging an) of the 
functions of a Kazi ’ WeagrOjwitli the ilunsit that the section 
shows that an lppointmont under the Act does not confer on the 
apj Ointee any exclusive Iranchi t or an) ixclusno right to 
officiato at marriages becfciou 2 of the Act ou lots that tho 
Local Government niaj, if it thinks fit ifter c lisultiug tho 
pr ncipal Muhammadan residents appoint one or more Khazis 
whonever it appears to it tint am c msidei ible number of 
Muhamm idai si si Urt in my local aioa tie ue that one r more 
IChavis should l e npp nttl foi vu li local aiea This -teton 
slip j or ts the view adopted l) thi Mun it s o mr ns an) clum 
undci tho Act. is c ticotnt 1 it is detr to o it minds that the 
plaintiff has no right to ic strain im ptrson from d charging 
anj of tho functions of a lilnz Regulation III of ISO'', which 
avas in force until it w is repelled b) Act I\ of 1 So I, also 
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Sheik contained no provisions conferring any exclusive right on a 
tjMMAR pet son appointed as Khan under it The opinion of Sir 
K'hmT Rowland Wilson, the learned writer on Muhammad a» Law 13 also 

in support of the Munsif’s consti action See page 137 Mr 

An*R Sito aina Ban foi tie lespondent relies on Muhammad Yit$*ub 
Sfek ceb JJ V m support of bis contention that the plaintiff 

baa an exclusive right But the plaintiff in that case did not 
claim the office under an appointment made under any statute 
He was appointed by the Governor of Bomb y as the represen* 
tative of the sovereign power winch according to Muhammadan 
Law had the right to appoint Khazis Tl e ofhce so croated was 
a judicial and administrative office, and registration of marriages 
ai d officiating ut the mwere only part of the functions of the 
office holder The plan tiff there complained of the breach of hi* 
rights lr geneial, including bis judicial and administrative 
rights There can be no doubt that a judicial or administrative 
office created b> the sovereign confers rights and privileges of 
an exclusive character Act All of 1860 oxpiessly saja tl it a 
Khazi appointed nnder that Act is to lime no j idicial or 
administrative powers Wo must hold that that case has no 
bearing on the one before us Another case was relied on for the 
respondent Say ad Hashim Suheh v HusemsJ o(2) The suit m 
that c,.8e related to the office of Kbat b in a mosq 10 , as also 
Mira Jfohtdm v /san jUohidin(3), which was also cited for the 
npppllai t An office which requires the holder to perform duties 
in connection with an 11 stitution woi Id ordinarily carry with it 
rights of an exclusive cb irocter, and does not interfere with tho 
ngi t possessed by nil persons to exercise any profession or calling 
they nugl t clioos° to adopt I ho object of the Khans Act of 
1880 was merely to nppoint a person whoso dutj it would bo 
to rendi r certniu services to such Muhammadaus as may choose 
to rtsort to hun for certain pnrpo os, and does not c »nfcr on 
him any cxclnsivie n^lit to perforin the functions which hi* 
office requires him to discharge Una was the view nloptcd in 
2Mo hri \ Syixd bnmtr Uhe{A) ami in Ynnut ollah Cozes v 
JNiyrclo BaA(5) 


O' (1RI0) 1 Horn 
(1) (100 ) 17 M L J 


V 


lirnAppx ifi (i) (V8^i) 1 h h i8iuw < 1> a 
4*1 (4) (18V>) Sold rD.<™ 1 1 Adawlut N W l lfT 

(5; (1S2j) C I PH 8 DA 31 
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The respondent also contends that by tho custom of Muliam s ins 
tmdans tho IChazt has tho exclusive right of officiating at Um,AE 
marriages Bnt as pointed out in Muhammad Yusztib v Setyad Bdian Khan 
■4Atn«I(l) the office of Khazi is not one created by the community Sckdaha 

of Muhammadans but by the Sovereign, whose administrative ,^ TYAE A '<» 

- 07 brEMpR JJ 

power is the source of the Khazia 1 rights Moreover, we do not 
understand the plaint m this case us asserting any right based 
on an enforceable legal custom 

Wo reverse the decision of the Lower Appellate Court and 
restore that of tho Munsif with costs hero and in the Lower 
Aopellato Court 


APPELLATE CIVIL 

Be/ore Mr Justice Sanfca ran Na\r and Mr Justice Ay ting 

MAHARAJA SREE MAHARAJA SAHEB MEHiRBAN 1912 
DOSTAb SREE MAHARAJA SRI HONOURABIE RAO SJ 

VENKATA SWETACHALAPATI RANGA RAO BAHADUR : 

kcie, THE MAHARAJA OP BOBBILI (Petitioner 
Decree holder Plaintiff), Appellant 

SREE RAJA NARASARAJU PEDA BALTAR SIMIR LU 
BAHADUR GARU and another (Respondfntb Judgment 

DEBTORS AND DEFENDANTS) RESPONDENT* 

Civil Procedure Code {A t T of 1908) >9 38 39 41 a d 50 0 TV/ rr 16 and 
26 — Eieculion a jijil cation — Appleotion to Court htch pa sed the deer e 
of er t ansftr thereof to another Court for »*e cut on uhrthir aceo l mj t la 0 
olid to the j Toper Court— £ m lot on Act [IX of 100S) a t 182 
On tl e appl cat ot of a deoree holder tho Court at Yizagapntatn wl h passed 
tho decree »ent to it for execution to tho Coort at Partnf pur wb ch aft r attach 
og certain proport e* d smiMed tha cxeout on pi I cat on on 10tl Marcl 190o 
On 13th December 3*t07 tho decree holder again appl ed to the Coort »i V 11 s 
1 at am for aalo of the attac) ed propertiee and the appl cati w s i m| ly 
recorded 11 o present appl cation for execution as made to th V *>g 1 at n 
C nrt on 21 «t Apr 1 1910 foT nttnohment and sale of certn n t roj ert es 

Held that tl e aj 1 1 cation was t arre 1 as the a] pi cat on ot tl t 13 h Dec* L r 
1007 tl ougl a step in a d of xoc t on [ace PacAiappo IcAan » foejali S ,»aa 

(1) (1861) 1 Bom H C P tppi JS 
* A\ peal Agam*t Ord r ho. C4 of 1911 

1J 
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Maharaja W®®*) 28 iIad 577 3 was not made to the proper Court and hence 

OK BoBBltt oould nob serve limitation 

Save' 5 Raja The Court to which a decree is sent for execution is the only Court which has 
Narasarajp seism of the execution proceedings and it retains its jurisdiction to execute »lie 
Pf.da Balias decree till it certir es under section 41 Civil Procedure Code to the Court which 
passed th * lecrec* the fact of esecutioi or if it fails to execute the docree the 
circumstances attending such failure In suoh a case the Court which passed the 
decree has no j nrisd etion to entertain an execution application unless concur 
rent execution had been ordered or proceedings in the Court to which the 
decree a as sent had been stayed for the purpose of executing the decree in the 
former Court 

jltdo Be jam v ifmajar Eusen Khan [(1899) I.L.B , 20 All , 129J followed 
Baroda Promud Mullick v Lvchmeeput Smy Doejur [(1872) 14 M J. A 529 at 
p 540] and XfisMoS show iJutt y Rooplal Date [(1882) IJj R , 8 Calc , 687] dis. 
tin (pushed 

Appeal against the order of A L Hannay, the District Judge of 
Vizagapatam, dated the 25th day of October 1910, in Execution 
Potihon No 15 of 1910, in Original Suit No 11 of 1903 
The facts of the case are sot out m the judgment 
The Hou'ble Mr L. A Govtvdaraghaui Ayyar and V 
Ramsam for the appellant 

B Naramnheawara Sarnia for the respondents 
Sankakak Nair, J — The question is whether the plaintiff’s 
application is barrod by limitation The plaintiff obtained n 
decree in Original Suit No 11 of 1903 on the file of the District 
Court of Vizagapatam The decree was transferred to tho 
District Munsif’s Court of Parvatipur for elocution on the 5th 
October 1904 Tho decree holder got certain immoveable pro- 
perties attached, but the potition was dismissed on tlio 10th of 
March, 1905 and no further steps wero taken m the District Man* 
Bif’s Court Fho decree holder then applied to tho District Court 
at Vizagapatam oo the 13th December, 1907 for tlie salo of the 
property attached by tbo District Mnnsif The petition was 
lOturnnd for amendment under section 235 of tho Code of Civil 
Procedure of 1892 It was represented withoat amendment and 
was then rtcordcd without being registered The decree holder 
makes this present application on tlio 2 1st April 1910 for notico 
and fur tho realisation of tlio amount by salo of tho properties 
nlrialy attache I Ihe question whether this present application 
is barrid b\ limitation depends on the question whether the 
application of tho 13th December 1907 to tbo District Court was 
»n accordance with law and to the proper Court 
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Tbo application of the 13th of December 1907 prayed for 
notice under section. 248 of the Civil Procednro Code of 1882 
and the decision of the District Jndge that such application must 
be treated as a step iu aid of execution is in accordauco with 
the decision in Pn^huippa Achau y poojali Seenan(l) The 
only question that rem uns therefore for decision is whether the 
application is made to the proper Court The District Judge 
decides fch it the proper Court to which the application should 
have been made was the District Alunsif’s Court of Parvatipui 
to which the decree had been transferred for execution and that 
therefore the present application is barred under section 223 of 
the Civil Procedure Code of 1882 (section 41 of the present 
Code) the Munsif’s Court of Parvatipur to which the decree was 
sont for execution has to certify to the District Court of Yizaga 
patam tho fact of such execution or if the Munsif’s Court fails 
to execute tho decree the circumstances attending such failure 
Till that is due the Munaif’s Court retains its jurisdiction to 
execute the decree. See Abda Beyam v. Muzaffar Uusen Kh*n( 2) 
There is no doubt therefore that the Munaif’s Court hid juris 
diction to entertain a similar application for sale, though that 
Court lmd dismissed the application for executiou m 1905. 
This was not denied in argument before us 

The next question is, is that the only Court to which this 
application could bo made or had tho Distnot Court also jurisdic- 
tion to ordor the sale of the property Under section 38 of tho 
Civil Procedure Code of 1908 (section 223 of tho Code, Act \IV 
of 1382) the decree may be executed “ either by tho Court which 
passed or by the Court to which it is sent for execution " Thi„ 
in itself doos not authorise tho District Court of Vizagapatam 
which passed the decree to exeoato it after it had been sent for 
execution to the Munsif’a Court of Pai vatipur Section 39 tt itos 
tho conditions undor which a decree may be sent to another 
Court for execution Under clause (r) it may be sent for 
execution to another Court if tho Court directs the s ile or deli- 
ver} of lminovoablo property situated outside the limits if tho 
jurisdiction of the Court which passed the decree and \ r »um ibly 
within the limits of tin jurisdiction of the Couit to winch it is 
sent for (mention Iho reason for the transfir in this ci«o is 

(1) (1005) IU 28 M*d . 577 (2) (1S9 1 ') 1 1 It„ 20 All ISO 

19-A 


MiHiRlJA 
OP BogBILI 
V. 

SRkb KajA 

N*fi*s(r ajd 

r£DA IUlIAR 
SlUHCLU 
B*uadvb 

SlUKABAf, 
KaiB ’J 
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mahibija plain enough By clause (a) it may also be sent to another 
of Bojibui (j ow j i£ the judgment- debtor resides thero or carries oa 
Sbek Raja business or work for gam within the limits of the jurisdiction 

Njbaba»\jd f J 

Peda Bauauoi that Couit Under clause (6) if the judgment debtor has no 
Bahadck property within the jurisdiction of the Court which passed the 
Sankaban ^ 0Cree sufficient to satisfy the decree and has property within 
Nate, J the limits of the jurisdiction of the Court to which it is sent, the 
decree may bo sent to that Conrt for execution , under clause (d) 
of section 39, if the Court which passed the decree considers for 
reasons which shall he recorded in writing that the decree should 
60 executed by another Court, then also the decree may be sent 
to another Conrt for execution This section does not say that 
after the decree has been sent to another Court for execution, 
the Couit passing the decree may not simultaneously carry on 
execution proceedings, but it is plain enough that section 39 
intends that it is only for special reasons that the decree should 
be sent to another Court for execution Thus, if thero is 
sufficient property by the sale of which tho debt may be realised 
ordinarily, no Court would bo justified in sending the decree 
to another Court for execution At tho same timo it is quite 
possible that concurrent execution may be necessary If, for 
instance, a property within the jurisdiction of the Court which 
passed tho decree is comparatn ely not of much value, and tho 
property witlnn tho jurisdiction of the Court to which tho decree 
is sent is also not comparatively of much value, then thero enn 
be no injustice to the judgmonl debtor in carrying nn execution 
proceedings in both the Courts If tho decree is sent for execu 
tion to two or more Courts to bo executed at tho anme tuno and 
tV.tt wwawwts vewlvsed in the, aggTegete w he much higher than 
the judgment debt, it would manifestly bo nn injustice to tho 
judgment debtor to allow tho execution proceedings to go on at 
the same tune Further more, if tbo full amount of the decreo is 
realised by two or three Courts it is difficult to see how matters 
can be worked out, which of tho sales is to be held valid and oa 
what grounds, and, what intercuts would be acquired by tbo put 
<.hn«crs at those sah« It is true tho judgmi nt-debtor niny 
npj h for slay of txicuti »n piottodmgs under Order XXI, rule 
’ 6 , but ho is m t ontitled to get tho oxocution proceeding* 
8 ‘fiyetl While therefore these sections may not show tlntw 11 
current execution cannot bo carried on, they certainly *^ oir 
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that such execution should be allowed only in exceptional cir- maharaja 
ciircstances It is only wlien sncli execution is noccss try in tlio OF Bobb,l i 
interests of the decree holder and when it can be earned on Srkk Kaja 
without hardship to the judgment debtor tint it ought to bo p^^IJalur 
allowed by the Court which passed the decree The other pro* Simiujlo 

, - - _ 1 BAHADUR 

visions snow that such Court apparently retains control over the 

execution proceedings When the decree has to be executed s ^***j N 
against tlie representative of the judgment debtor, then accord- 
ing to section 50 the application has to be made to that Court 
which passed tho decree When a decree has to be executed at 
the instance of the assignee of tho decree-holder, then also the 
application ha° to be raado under Order XXI, i ule 16, to the same 
Court Then again power is given to such Couit to stay the 
execution proceedings in tho Court to which the decree is sent 
for execution When tliorofore concurrent oxccut on is ncces 
sary the Court which passed the docroe may order it But till 
such order is passed and permission is given to the decree bolder 
to execute the decree simultaneously in more than one Court, 
he is not entitled to carry on execution proceedings at the same 
time Tho decision seem to bear out this view In Saroda 
Prosaud Mullick v Luchmeeput Sing Doogur[ 1), then Lord- 
ships of the Privy Council hold that it was open to a Court to 
send tho decree for execution to throe Comts at the «amo tirno 
This decision wis passed under the Civil Pioc°duro Code of 
1859 It may be pointed out that undet section JSG of that 
code the Court was bound to transmit the decree for execution 
to another Court ** unless there be special reasons to the con- 
trary” Under the Codes of 1882 and of 1908 it is optional 
with the Court to send it to another Court Under section 2S4 
of the Code of 1859 their Lordships point out, that when the 
decree is sent for execution to another Court condition's may 
have to bo imposed upon the decroc holder Ihis nKo shows 
the necessity of the exercise of judicial di crction In Knih 
taKisTioro Du.lt v Rooplal /Lm(2),nlso there was an order by 
tho Court which passed tho decree for simnlt meous execution. 

These decisions nre authorities for the propo ition that decrees 
may be oxecutod Bimaltim.otrdy in more thin one Co irt, but in 
all those cases there wore orders allowing such execution and 


(1) (1S72) 14 M I A, 620 at p 540 


(2) (iss>) I L R, S C*ie.,6s* 
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MAiriRAj* tljc considualion that I ha\c already set out would seem toincU- 
ok Romm ct ^ e j-icees^ity of an older permitting ccncurrent execution 

Sbek Raja hoforo such execution proceedings can bo carried out In tlio 
Narvsaiaju 1 ° 

Pbda Baliah present case ifter the docree was tr msferred for execution to tbo 
Bahadur Parvatipur MunsiPs Court that Court had seism of the execution 
Saxkaban P rocee d>ngs and it was bound to carry them on until execution 
Naib J was obtained or further execution became impo s sible There 
was no order of the District Court of Vizagapatam staying 
execution m that Court, for the purpose of executing the decree 
in the Vizngapatam Court itself I am therefore of opinion that 
the Judge is right in holding that the application for Bale in 
1907 should liavo been made to tho Parvatipur Jfunsif’s Court 
and that theJDistricl Court was not thei cforc the proper Court 
to entertain such an application 

The present application is therefore haired X confirm the 
order of the District Court and dismiss this appeal with costs 
Ayumj, J. Aylimj, J —I agree 

ORIGINAL CRIMINAL. 

Befoie iUr Justice" Ayltng and Ur Justice JVoptYr 
iti2 R e A MDTYALtT— A ccused * 

September 

<2 & 3 Cr.m no! Freed re Code (Jet To/ 1803) »rf 307. Jttn*<f.d o* of Jhgh Court 
to ei>nuet of offence «.«d/r *eet«on 32G, Indian Feual Cede (Jet Hr p/]6Crt) 

The High Court is empowered on & reference under section 807, Criminal 
Procedure Code to c 0 nricttbc accused of an offeuce under section 32C, Indian 
Penal Code 

Sir V AtjimiE J , in Pattiladan Ummaru y Emperor [I1°0C) 

1 1 R , 26 Mad 43] followed 

Brvsof, J in JdMtAcdan Uwimaru t Emperor [^10CQ) I L II 2C Mat 
243] dissented from 

Repei e\ce under section S07 of the Codo of Criminal Proce- 
dure (Act Y of 1893), bj Diwnn Bahadur "M 0 PAnxnASArATnv 
ATYA\cur, tho Sessions Judge of Godavari Division, in Sessions 
Case No 33 of tho Calendar for 1912. 

Hie n ecu xed was charged with robbory under section 39' . 
In li m Penal Codo, nnd was tried by a jury who nnnmmou*1j 

• Refer^ne* No 10 of IP12 
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found lnm not guilty Tho Sessions Judge m Ins chargo to tho r, 
jury pointed out that SLCtion 397 was a combination of robbory M trm tP 
und voluntary causing of grievous hurt and that it was open to 
tho jury to find him guilty under section 326 alone The 
offence under section 307 is triable by a jury Whereas that 
under section 326 is triable with assessors The Sessions Judge 
in referring the case to the High Court made the following 
order — The jury have unanimously found the accused not 
gmlty of any offence I am unable to agree with the verdict 
I should find the accused gmlty of voluntarily causing grievous 
hurt by means of a knife, an offence falling under section 326, 

Indian Penal Code, though I would givo him the benefit of a 
reasonable doubt as regards tho robbory I am clearly of 
opinion that it is necessary for the ends of justice to submit the 
case to tho High Court ” 

Upon this reference under section 307, Cimunal Procedure 
Code, the High Court delivered the following judgment 
The accused was unrepresented 

The Acting Public Prosecutor Mr L A Govmdaraghava 
Ayyar for the Crown 

Jddoment — 1 he Judge h is ref Oi red the case under section A u»« 
307, Criminal Procedure Code, on the ground that the evidence 
establishes an offence under section 326, Indian Penal Code 
On a consideration of the evidence and giving duo weight to 
Ins opinions and that of the jury wo think this is so 

According to the view taken by this Court in Qi ecn Empress 
v Anga Yalayan{\) and Kxng Emperor v Krishna Ayyar(2), it 
would have been open to the jury m this case to have convicted 
the accused of an offence under section 326, Indian Penal Code, 
and the same view was taken by Eiusuyak Aiyknqar, J in 
Pattikadan Ummaru v Emperor{ 3), though Benson J was of a 
different opinion Wo follow tlieso decisions and deem our- 
selves empowered under section 307, Criminal Procedure Code, 
to convict tho accused of an offence under section 320, Indian 
Ponal Code, which wo accoidtngly do — and sentence him to 
5 (five) years rigorous imprisonment The stab on tho abdomen 
was n very serious wound, which ought 1 aio ended fatallj 


(1) (1800) ILK. 22 Mad , 15 (3) (1901) I L It., 24 Mad, 641 

(3) (1903) I L.R, 26 Mad, 243 
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APPELLATE CRIMINAL — FULL BENCH. 

Bifort Sir Ralph S diary JJenson, the Officiating Qliitf Justice , 
Mr % Justice Sanlaran Nan and Mr. Justice Snndara Ayyar 

MUNI REDDI am) another (Petitioners in Referred casfs 
Nos 9 AND 10 OF 1912 AND RESPONDENTS IN ClML REYI 0 10 N 

Petition No 485 of 1911), 


K VENKATA ROW (Counter Petitionep in both and Petitioner 
in Revision Petition No 485 of 1911) * 

Legal pruclih oners' Act (XI III of 1879)i see 13 — Gross nucondvct—lVtlJul 
neglect of pleader to appear after receipt of full fees—'* Actionable claim ”, 
purchase of, by a pleader —Transfer of Property Act (IF of 1882) «* 3 end 
136 — Pleader engaging »n trade vtihovi intimating to the High Court — PvleiT 
of the Rules under Legal Practitioners' Act 
Held by the PnU Brnch t 

The judgment tmd evidence given in a civil suit, filed by a party. against 
his pleader, foi re fun 1 of fees on account of non-appearance of tho pleader are 
admissible, as evidence in an enquiry instituted for the purpose spninil the 
pleader under tho Legs' Practitioners' Act , but, they are not conclusive proof 
in the enquiry 

Wilful neglect by a pleader to appear without any justification whatever, 
and conduct a case after receipt of full fees, is unprofessional conduct for which 
tho pleader could be punished under section IS of tho Legal Practitioners’ 
Act 

Per Pfnso-v (Orro. 0 Z ) and Scndaba AttaR, J —A falso defence of non- 
rcc-ipt of tees is an aggravation of tht»roi*condm t in fading to appesr 

Per Simiaba Attab, J —'I he judgment at d tho evidence in the Civil Suit, 
are ri levant under section 11 of the Evidence Act. 

ft ilful neglect to appear, after receipt Of full fees is wo so thsn gross 
tugligence, for which also a pleader migl t bo punished and it amounts to frau- 
dulant conduct on the jan of tho pleader 

Obiter Rankaran Naib, J — A valtil is bound to appear and conduct Ins 
caso even if the foo or any portion thereof remains unf aid, in tho absence of any 
agreement to tl o contrary or at least notico to the client in sufficient time to 
enable 1 im to make other arrangements. 

Oiifrr Sivpab* Avtau, J— In the absence of an agreement flat thn 
tie prom sed should be prcvinMy paid, it is, to say the least, very donltful, 
whether a j 1»* of non payment of port of tho fee, wontd bo of an) avail 
fltl { by the Full Bench t 

A claim is none the Jr*e an “actionable cl«I»" within the meaning °f 
section 3 of the Transfer of Property Act, because a soil had been instituted 

* Roferrt 1 Caros No*. 9 and 10 of 1912 (Civil Revision Petition No 485 of 1911)* 


1912 
August 5 
September 
18 and l{) 
and 

October 2 . 
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thereon Purchase of an ‘ a ctionablo claim’ by a pleader, la prohibited by MiNiKiOn 
8 e'inn 116 of tbo Transfer of Property Act, and a pleader is guiltv of un- *• 

I tofe-s on tl conduct in such a purchaso within tl e meaning of secti m 11 of U e 

Ieg-d PracUtioneiB Act It is gross misconduct on tbo j art of th< plcadir, 

if the purchase bo spiculative, especially if it is made, just when tho clnm is 
Tipe for judgment and when tho seller is his own client unable to judge of the 
result of tl e smt 

Held also by the Full Bench 

Whether tho pnrchsse of an * actionable claim’ by a ph ad er, will amount 
to gro®a misconduct on the part of the pleader, is a question to be determined 
on this particular facta of each ca9e 

Per Soniara Attar, J — Tbe onus is on the pleader who purchases #n 
‘ ec l ionable claim ’ to show that In the circumstances of the particular case, it 
does not amount to gro«a misconduct 

JM i by the Foil Bench 

A pleader who encages himself in tTade bnt doe# not intimate the same 
to tbe High Court aa required by Bnlo 27 of the Itnles framed by tho High 
Court under the I eg a! Practitioners Act, is gnltyof misconduct, within the 
meaning of the section 13 of the Act 

Their Lordships of tbe Full Bench, considered it unnecessary to indict any 
punishment for snob violation of tho rules, iu the absence of a specific charge to 
that effect. 

Ohiter SuidaBA Attab, J - A pleader who merely supervises a trade 
even if only dormg his leis ue hours and holidays must be said to be personally 
carrying on the trade even if the ordinary rootino work of the trade is earned 
on by means of servant and agent. If all tho membeis of a family of whom the 
pleader is ono, enter into a nartnership and carry on a family tradn as partners 
then alt of them mu$t be regarded as carrying on the trade It is otherwise, if 
toma members alone of the joint family carry on the family trade, in wl n.h tho 
pleader has no diroct concern so far aB the outside world is concerned, though 
as between tho i lembers inter s’ all of tbem might be responsible for tho result of 
the trade 

Otiter Sanbahan Nair, J — In the circumstances of this country and 
Under the present conditions of the legal profession, it may be inexpedient and 
unnecessary for tho High Court, to declare that a pleader should not follow any 
trado oi business and that it is unprofessional for him 1 1 do so 
Cases stated under section 14 of Legal Practitioners’ Act 
(XVIII of 1879) by W V. Pbillifs in Original Petitions 
Nos 102 and 313 of 1911 on tlio file of his court and petition 
under section 115 of tbe Code of Civil Procedure (Act V of 1908) 
praying the High Court to rovise the decree of the IV IV. 

PliiLLiPa, tho District Judge of Bellarj, in Appeal No 21 of 1911. 

Mr. J L Romano tbe Honourable tbe Advocate-General 
on behalf of Government in Referred Case No Oof 1912 and on 
behalf of the Pleadership Examination Board in Referred Case 
No. 10 of 1912. 
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J? Srinivasa A yyangar on behalf of the Vakils’ Association in 
both. The petitioner m Referred Case No 00 of 1012 not appear- 
ing in person nor by pleadet 

The Honourable Mr T Richmond and G Goundurayitlu 
Nayudu for the petitioner in Uefeired Case No 10 of 1912. 

T JRangachariar for the Counter petitioner m Refened 
Case No 9 of 1912 

T Ranyachai tar and N Ranganadha Ayyar for the Counter- 
petitioner in Referred Ca"e No 10 of 1912. 

The facts of all the charges aro fully Set out in the judgment 
of StlNDARA AXYAR, J 

Sundaba AyyvR, J — This is a case of misconduct against a 
first grade pleader practising in Bellary. One Muni Reddi 
lodged a complaint against the pleadei charging him with the 
miscouduct for which he has been tried by the District Judge of 
Bellary He subsequently withdrew his complaint, but as tho 
District Judge had before the withdrawal already framed a 
charge against a pleader, ho proceeded with the inquiry, found 
Inm guilty of the misconduct oharged, and made a report to this 
Court under section 14 of the Legal Practitioners’ Act 

The facts that led up to the charge are briefly as follows An 
inquiry into a charge of dacoity was going on about June 1903 
in the Snb Magistrate’s Court of Tadpatri against Muni Reddi 
The pleader wn .3 engaged according to Mum Reddi's case to 
defend him both m tho Magistrate’s Court and in tho Sessions 
Court of Bellary m tho event of tho case being committed to tho 
Sessions Court for trial , and a fee oi Rs 350 was settled 
and paul for the pleader's services m both Courts The pleader 
appeared in the Magistrate’s Court but did not defend Mam 
Reddi in the Sessions Court Ho left the district for Rangoon 
without making any arrangemont for Muni Reddi’s defenco at 
tho Sessions trial Another pleader had to bo engaged for tho 
defence Mum Reddi was acquitted at tho trial Ho subse- 
quently instituted n suit for the recovery of tho fees paid by him 
with interest It was transferred to tho Subordinate Judgos 
Court of Bellary for trial Tho picador defended the suit 
contending that Ins engagement with Mum Reddi was only to 
defend lnm in tho Mngtstmto’s Court and to put in a petition for 
bail an the Sessions Court, nnd did not includo Muni Reddi’s 
dofento at the So c sions trial, that only Rs 2G8 and not tho whole 
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of tlio IU 350 stipulated for was paid to liim by Mum Reddi, MunRxnrr 
that uUhou 0 li Mum Reddi afterwards asserted that lie bad undet- Vfvkata 
taken tlio defence in tbo Sessions Court also, lie repudiated my Row 
such agreement, and that ho had not failed to fulfil the engage- Sundaba 
ment actually entered into by him The Subordinate Judge Atyai *' j 
dismissed the suit upholding the pleader’s defence. On appeal 
tlic District Judge Mr Phillips reversed the judgment of the 
Subordinate Judge and found the defendant’s contentions to he 
nntrne He passed an order under section 476 of the Code of 
Criminal Procedure directing the prosecution of the pleader for 
making a false statement on a comparatively unimportant point 
The order was set aside by this Court in revision and it is 
unnecessary to refer to it further Mom Reddi afterwards put 
in a petition against the pleader under the Legal Practitioners’ 

Act requesting that an inquiry should be made into the pleader’s 
conduct, but as already stated, he subsequontlv withdrew the 
petition The charge framod against the pleader was that having 
agreed to appear for Mum Reddi in the Sessions Court and 
received the fee for such appearance he failed to appear, and 
when asked to return the feo he failed to dc« so, and that m 
defending the suit filed by Mum Reddi he denied receipt of part 
of the fee®, and also denied that he was engaged to work in the 
Sessions Court , and that therefore he was guilty of fraudulent 
and improper conduct tn the diachaigeof his professional duty, 
an offence under section Id (6) of the Legal Practitioners’ Act 
No fresh evidence was recorded ill support of the charge and 
indeed there was no one to let in evidence as Muui Reddi had 
withdrawn Ins complaint Tho pleader ovidentl) relied on the 
evidence he had already adduced in the civil suit hut he also 
adduced some fresh evidence He examined two witnesses and 
gavo evidence again himself He also put m Lis account book 
and diary winch he had not filed in the civil suit The District 
Judge after considering the fresh evidence adhered to the conclu 
aions he had aimed at m his judgment in tho appeal from the 
Subordunte Judge’s decision m tho civil suit 

Mr Rungnclmriyar w ho lias appeared for the pleader at the 
hearing of tho charge against the pleader m this Court has raised 
an objection which if well founded would go to the root of the 
wholo proceedings before the District Judge and vitiate his report 
That objection is that the Judge was wrong in considering tho 
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judgment or the evidence in the civil suit, that the proceedings 
m the suit were not admissible in ovidonce at nil m the inquiry 
undei the Legal Pr ictitionors' Act which ho contended was in 
the nature of a criminal trial and that the charges should liavo 
been established by evidence adduct d at the enquuy He argues 
that a judgment is not admissible in evidence m any judicial 
proceeding except m the cases covered by sections 40, 41 and 42 
of the Indian Evidence Act, and that none of these sections is 
applicable to the present case This contention I am entirely 
unable to acoept In tn the matter of Rajendro Nath Mukerji(l)> 
a pleader who had been convicted of fraudulently using ns 
genuine a document which lie knew to be forged was proceeded 
against for misconduct under puagraph 8 of the Letters Patent 
of the Allahabad. High Court That Court not only regarded 
tho judgment convicting the pleader as good evidenco of his 
misconduct but refused to allow the propnety of the conviction 
to be questioned at the inquiry, and removed his name from the 
lolls of tlie Court The Judicial Committee of the Privy Council 
upheld its procedure Counsel who appeared for the pleader 
before the Privy Council did not indeed question tho admissibility 
of the Criminal Judgment in evidence but merely contended that 
the Court would not in consequenco necessarily disbar him and 
that the learned Judges of the High Court went too far in not 
allowing the propriety of the conviction to bo questioned which 
counsel maintained was not jnstiGed either m law or in fact 
The Privy Council dealing with this argumeut observod " It 
is plain that tho object of tho present appeal is to have tho 
judgment of tho Sessions Judge and of the High Court on the 
appeal renewed and reversed in snbstanco if not in form 
This ought not to he allowed In effect tho appellant would 
indirectly have nn appeal against the conviction when if bo had 
petitioned for leave to appeal against italic loavo would certainly 
base been refold ” These observations show that their Lordships 
treated tho conviction as cocclnsno evidence of Iho offcnco of 
which tho pleader hnd been convicted Their Lordships refer 
to tho judgmont of Loro IfANsnEtu in In re Srounsall{2) where 
that learned Judge observed with reference to proceedings taken 
ng unst a solicitor who bad been convicted of stealing a guinea 
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“ This application is not in the nature of a second trial or a new Musi Reddx 
punishment. Bnt the question is, whether, after that conduct of Vemiata 
this man/’ (t.e., in stealing tho guinea, it does not say when, Kow 
where or how) ** it is proper that ho should continue a momber of BondTra 
a profess on which should stand freo from all suspicion ‘ And ■ a,YA *» J * 
it is on this principle , that he is an unfit person to practise as an 
attorney/’ Lopd Mansfield evidonly appears to have regarded 
tho conviction as evidence of the man having committed tho 
offonce of theft. Mr Rangachanar contends that the case 
before the Allahabad High Court and the cascB referred to m tho 
Privy Council judgment therein are distinguishable from tho 
present case, for in those cases the practitioner had been con- 
victed of a serious criminal offence and that such a conviction 
apart from tho question of his being really guilty of tbo offence 
or not, would be a sufficient ground for his being regarded as 
unfit to be a practitioner in a Court It is no doubt truo that a 
conviction for felony or otlior serious offence has been regarded 
as ft sufficient ground for punishing a solicitor or an advocate 
for misconduct, and section 12 of tho Legal Practitioners’ Act 
recognises and gives effect to this view. But what is the principle 
underlying it ? Tho conviction itself is certainly not misconduct 
on tho part of the pleader convicted Can it be said that 
whether tho pleader be guilty or not, he having been subjected 
to tho infamy of a conviction he must be further punished by 
the Court in its disciplinary jurisdiction over its practitioners ? 

I do not tlnnk that this is the reason for punishing a pleader 
Tho Court is not bound to, noi docs it always altogether remove 
a pleader from the exoroiso of his profession on the ground of lne 
conviction of a criminal offence It may inflict a lighter pnni'h- 
ment by suspending hnn for a period If the infamy due to con- 
viction bo the ground of punishment one would suppose that if 
it makes lmn unfit to practise he must be regarded as unfit to do 
so for ever and not foi a period oulj. But ns nlrtady observed 
tlic Couit, having regard to the gravity of the offence, the 
extenuating cinninstanccs, if an}, and taking all the fails of the 
caso into icnsidir ition, has tho power in tho mtere-ts of tho 
public and of tin. proFis«ion to aw ml suili puni-hutent to tho 
plculci, or no punishment it all« I am of opinion that the 
reason for punishing a person who has been convicted is that 
tho conviction lsgood ovukneo of tlio commission bj the pleader 
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MuniReudi of the offence in question But, assuming that the conviction 
Venkata itself is regarded as good cause for punishing the pleader, would 
not a similar principle apply where a civil court has found the 
P^ ea ^ er gritty of grave misconduct which requires that he should 
be dealt with by the Comb under its disciplinary jurisdiction? 
I see no reason why it should not The principle would of course 
not apply where the conduct of the pleader was not the direct 
issue m the Court which found him guilty of misconduct hat 
only arose incidentally in a litigation between other parties 
Such was the case in In re Lubeck(l) In this case the suit related 
to the very misconduct charged against the pleader in the present 
proceedings and I see no reason for holding that the judg 
ment and the proceedings in the civil suit aro not admissible in 
evidence With respeot to the contention thit the judgment would 
not be relevant on the question of the pleader’s guilt under any 
of the sections of the fnaian Evidence Act, I do not think it 
presents any serious difficulty It appears to me on the other 
hand to be a rather bold argument to urge that the finding m 
proceedings against the pleader in which the question was 
exactly the same as at the present enquiry should be regarded 
as irrelevant There is no reason why it should not come within 
the provisions oE section 11 of the Indian Evidence Act which 
lays down that “ Facts not otherwise relevant are relo\ ant if by 
themselves or in connection with other faots they make the exist- 
ence or non-existence of any fact in. issue or relevant fact higl ly 
probable or improbable ’ 

I have more doubt whether the finding of the civil Court can 
be regarded as conclusive In a criminal trial the guilt of the 
accused has to ho proved by the prosecution bejond all reason- 
able doubt and a court onvictmg a pleader of a criminal offcnco 
~iust be taken to have found the offence proved conclusively 
against him But in a civil suit the finding on the issuo docs 
not proceed on the conclusnencss of the evidence adduced on 
cither side but on the balanco of the evidence adduced on both 
Bides It might for instance bo said that m this caso tho District 
•Tndgo could not bo hotd to ha\ o decided m tho ci\ i! suit lint the 
plaintiff had proved by tho evidence hej oml all roasonablo doubt 
that tho pleader had agroed to defond tho plaintiff in tho Sessions 
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Court and that he had been paid his fee for doing so It 13 un- McmReddj 
necessary to decide this precise point m this case, for the District Venkata 
J udge did not treat his own previous judgment in the civil suit ^ ow 
as conclu«iv© against tho pleader, but allowed him to adduce any ^wsdaba 
evidence ho might choose No complaint lias been made beEoro ’ 
us that the pleader was not allowed to let in any specific evidence 
or that he was prevented from further cross-examining any 
particular witness examined in the civil suit on any specific 
matter. I must therefore disallow this objection of Mr Ranga 
chanar 

The learned vakil reviewed tho evidence adduced in the ci\il 
suit and the fresh evidence adduced at this inquiry at consider- 
able length and attempted to shew that tho findings of the Judge 
cannot be sustained I have gtveu to both the evidence and to 
Mr Rangachanar’s arguments the anxious consideration which 
any case against a professional gentleman deserves, but I am 
unable to differ from the conclusions of tho Judge I do not 
consider it necessary to repeat the reasons given by the Judge m 
his careful and elaborate judgment and shall only deal with tho 
principal points urged by Mr Rangachanar Tho first ques- 
tion for decision is whether the pleader undertook to defend 
Mum Rcddi at the Sessions trial also, or whether he merely 
agreed to put in a bail petition so far ns the Sessions Court was 
concerned Tho receipt (Exhibit A) given by the pleader to Muni 
Reddi contains strong evidence against him in lus own hand- 
writing His explanation that ho stated in Exhibit A that the 
proceedings to winch tho receipt related were to bi in the Sessions 
Court also merely because lie agreed to put in a potition for bail 
xu that Court is not satisfactory to my mind It is extremely 
unlikely that a pleauer of long experience would not, if that 
wore tho case, specifically state in Exhibit A that the fee receit ed 
by him co\ orod only a bail petition in the Sessions Court I do 
not lay Btress on the statement made by the pleader in Fxlubit 
B 2 that ho would move for bail in the Sessions Court Such a 
statement might h ivo been ina le in the hope that he would bo 
ongiged for tho Su'-bi ms trill also Iho pleader \ urstud in this 
caso tho cxtriordinm y tour'o of w ithholdmg from Mum Rtddi 
ill knowledge of Ins deftnee m tho civil suit until the actual 
commencement of the trial His defence had to be ascertained 
by Mum Reddi from the questions put to tho latter’s witnesses 
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Mum Rvddi in cross-examination, and the cross-examination was so skilfully 
Vfmeata. C0n ^ rlv0( i as to disclose as little of the defence case as possible 
1iow In fact, it would be impossible to discover a great deal of the 
Sdndjr* defence except from the evidence adduced by the pleader 
Ayyab J after the plaintiffs’ case had been closed It is most unfortn 
tnte for the pleader that he pursued this line of conduct 
but he has no one else to blame if the same references are 
drawn against him as would be drawn in the case of any other 
litigant It is to my mind also very improbable that Mum 
Reddi who had been committed for trial on a grave criminal 
charge punishable with a minimum of seven years’ imprisonment 
would not have taken any steps to procure legal assistance at 
the Sessions trial until the very day which was fixed for tho trial, 
viz, 14th October 1908, if the pleader had not agreed to defend 
him When Mum Reddi \va« in the box in the civil suit ho was 
not asked whether the reference in Exhibit A to the Sessions 
Court was not merely because of the pleader's agreement to put 
in a hail petition m that Court, and not because he had under- 
taken to defend him at the trial itself Mr Raogachanar has 
placed much reliance on the evidence of Roshi Reddi in tlio civil 
suit in support of the dofen lant’s case Roshi Ileddi's evidonco 
has been subjected to close analysis by the District Judge and I 
shall content myself with saying that I agree with bun that his 
evidonco is not trustworthy I do not attach weight bowoocr as 
tho District Judge does to the pleader’s objection to Mom Reddi s 
attempt to shew that he and Roshi Reddi wero not friendly to each 
other when Roshi Reddi gave his evidence This attempt v as not 
mado by Muni Reddi until after the case was closed and I cannot 
say that the pleader was not then entitled to object to it It lms 
been strenuously urged before us that Roshi Reddi was an honest 
man whom tho pleader did i ot know before it was elicited in 
plaintiffs’ cro^s examination that Iio was present when tho 
pleader was engaged for the case This is not quite correct as 
pointed out by tbe District Judge, for Rosbi Reddi’s tiaino was 
di«closcd m Alum Reddi ’ b answor to tho pleader’s interrogatories 
Rut what is moro important is that tho pleader took pains to 
olicit from Mum Reddi by cross examination that Roshi K“hb 
was Mum Rcdtli'a fnond If Roshi had not nlrLail) agreed t.» 
gi\o caidcnce in favour of the pleador why was this question put 
Tho loomed vakil for tho phndcr has not been abb to Rturg cs * 
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any satisfactory reason I feel convinced that the pleader had utm Iti.oi 
already approached Ro«*lii Rcddi and lloshi had already agreed y EKE1Ti 
to support Uis defence In Exhibit I Subba Rao, a second grade 
pleader through whom the pleader’s engagement was arranged, Sckda'r* 
certainly wrote to the pleader as if he had been engaged to defend Aytie 1 
Muni lleddi in the Sessions Court It is not said that tho pleader 
repudiated the suggestion that ho had undertaken to appear at 
the Sessious trial Tho accounts filed by the pleader at the 
inquiry do not suppoit Ins contention, the refeience in them to 
th" case being merely ‘ the Tadpatri case, ’ an identification which 
would be equally consistent with Muni Reddi s contention No 
other evidence has been adduced by the pletder to prove that he 
did not undertake Mum Reddi a defence in tho Sessions Court 
Ihave no hesitation m commg to tho conclusion that he did do so 
Mr Rangachanar’s next contention is that assuming tuat tho 
engagement included Mum Reddi s defence in the Sessious Court, 
as the wholo of the pleader’s fee was not paid but only Rs 218 
out of Rs 350, the pleader was absolved from tlio duty to appear 
in the Sessions Court Here again tho pleader starts wita tho 
initial difficulty that Exhibit B-2 furnishes evidence against him in 
his own handwriting Tho person who actually made the payment 
Subbanna has no doubt not been called but in tho fico of 
Exhibit B 2 it lies on the pleader to prove that the statement in it 
that the amount was paid was incorrectly made His ca«e is that 
it was intended to bo paid to lus clerk but it w is subsequently 
withheld as he was not able to attend the Magistrates Court tho 
next day lie says tl at the t lei k told him that the payment was 
not made, but tho clerk is the proper person to speak to the non- 
payment and he has not been called Exhibit I, Subba Rao’s 
letter, was relied on-by Mr Rangachariar in support of tho 
pleader s contention But it appears to me to furnish strong 
evidence against him It refers to ft 8um of Rs 50 which had 
not been pud Tins probably refers to a f irtber payment w hieli 
the pleader says was promised to him for defending Mum s co 
accu«cd before the M» 0 istiate It is not alh g l to be a pirt of 
the Rs 9o in question Tho letter certainly su.rg »is that nothing 
else was duo to tl e pleader It is argue i that tin. amount is not 
^/mentioned m tho receipt Exhibit A which refers to the other 
pay ments unde l v Muui Reddi Thismn be because the man w no 
made tho payment, Subnnua, did not take tho receipt with him 
20 
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jIcm Beddi when ho paid the amount The pleader admits that mcrnejs paid 
Yknkata to him would not he enteied m receipts givou by him it the 
1{ ° w receipts wore not produced The accounts o£ the pleader are 

Bcmjvra strongly lehed on to disprove the payment but as pointed out 
aytab hy the Judge this is only negative evidence Might it not ho 
that there was an omission due to the pleader's eletk ? The clerk 
would have been able to tell the Court but he was not examined 
The accounts were not put into Court m the Civil Suit and 
the explanation given is absolutely unsatisfactory Kosbi 
Keddi's e\ idenco was ns I have already stated rightly rejected by 
the Judge It ib admitted that the pleader or his clerk made no 
demand on Mum subsequently for the Rs 95 I must hold on 
the evidence available to the Court that the sum of Rs % was 
paid to the pleader Having regard to this finding it is unneces- 
sarj to deal with the further question whether the non paj roent 
of a portion of the feo would absolve the pleader from his duty 
to appear for the client In the absence of an agreement that 
the fee promised should be pn viously paid, it is to the loast 
very doubtful whether a pica of non payment of part of tho fco 
would bo of any avail The Judge further finds that some few 
days before tho tnal there was an altercation between Mum and 
the pleader m consequence of the latter's assertion that he had 
not agreed to appear at the Sessions Court for Mum and tint 
Mum finally agi cod to pi} a further sum of Rs 50 but the 
pleader kft tho place before tho date fixod f° r l hc trial armed 
without making any arrangements for the defence The defend- 
ant examined his brother to prove that when Mum went to 
Bellary on the 14th October 1908 for the trial ho told linn that 
the pleader had not been engage! at all for the Sessions (rid 
Much emphasis lias been laid on Mum tahmg no Steps at all for 
nearly n y ear after Ins trial and acquittal to con plain of tho 
plcidcr’a conduct or to demand tho return of the foo from him> 
and l* is strongly urged that this was duo to bis consciousness 
that ho had nothing to conqlam of and that his subsequent con- 
duct was duo entirely to tlic mitigation of tho pleader's enemies 
and particularly of Mr lvnshn*uno Charlu But it is remarkable 
that although tbe pleader received o notice from Mum in October 
1900 and took care to ascertain that Mr luaslmnmn Charlu who 
pent tho notice had been authorised by Mum to do bo, bo scut no 
reply to it and took no steps to deny tho allegations con tame 1 
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therein Practically the whole ot Mam’s case was disclosed in that Vbm u tDZ> 
notice Exhibit C but the pleader withheld his caso until he saw vevk AIA 
the whole of Mum s ovidcnce addaced in the Civil Suit A client R » 
is not generally in much ha«te to take proceedings against a 
pleader of standing It may be that Muni was prompted by Arris J 
others to make his complaint, but in the circumstances I do not 
think that any inference adverse to the truth of Mum s case can 
be drawn from his delay I therefore hold it to be satisfactorily 
proved that the pleader after undertaking the defence of Mum at 
the Sessions trial and receiving payment for it deliberately failed 
to make anv arr ingementa for the defence on a false ploa that he 
had not agreed to conduct the defenco at the Sessions trial 

Mr Rangachanar argued that if it should be found that the 
pleader did undertake to appear for Mum in the Serious Court 
his default must have been due to forgetfulness on his part as he 
had arranged for his other cases during his absence The District 
Judge was inclined to take this view m his judgment m the 
Civil Suit but this view is absolutely inconsistent not only with 
the pleader’s own contention both in the Civil Suit and at this 
inquiry but also with the evidence of lus brother that he told 
Mum Reddi on the 14th October 1908 that tlio pleader had not 
agreed to defend him at all m the Sessions Court It is ven 
difficult to believe that a Sessions Case of bo grave a nnturo in 
which the pleader had appeared in tlio Magistrate s Court would 
have been forgotten In Re Venkata Rao( 1) preferred by the 
pleader against the judgment of the Judge in tlic Civil case 
his counsel stated that the pleader might have forgotten tho 
engagement Ab this was inconsistent with tno case that his 
engagement did not include tho Sessions trial Mr Rangachanar 
was asked to explain the inconsistency and the Court was told 
that the statement in tho memorandum of Civil Revision 
Petition was mndo by Counsel without instructions. In tho 
circumstances I am unable to accept the suggestion made as a last 
resort that forgetfulness might have been tlio reason for the 
pleader not arranging for the defence 

It is argued for tho pleader that even if all the facts are found 
against him they amount only to negligence and that tho pleader 
c annot be punished for mere negligence not amounting to fraud 


(1) CItiIEstis on Petition Xo. S21 of I'm 

20-a 



2d0 


THE INDIAN LAW REPORTS [VOL \X\YII 


Mcvj jj edm I am opinion that what is proved amounts to something worse 

\ enkat\ than neghgenco , nor am I prepared to accept the contention that 
ftoa a pleader who is wilfully and grossly negligent in the discharge 
soisD\8A of his duties cannot be punished for lus misconduct in the oxer- 
Attar, J clSe 0 f 0Ilr disciplinary powers The pleader was not guilty of a 
mere omission to do his duty in this case Ho repudiated the 
agreement into which ho had entered with his client and ho did 
so deliberately and without justification I ctnnot Bay that this 
amounts to anything less than fraudulent couduct on lus part 
A passage m Cordcry on Solicitors, pago 180, was referred to 
on behalf of the pleader I do not think that that passage lays 
down anything more than that it is not all negligence which 
would furnish a causo of action to a client that would bepuuished 
by the Court Certainly that is so For instanco a pleader may 
not have acted with sufficient diligenco in the discharge of his 
duties He may not bavo instructed himself in the facts or the 
law of a caso as ho should He may have acted contriry to the 
client's instructions in some particular matters, or he may 
have acted without instructions In such cases the Court would 
generally be content with leaving the client to his remedy m an 
action for damages But negligence may also be so gross and 
amount to such a violation of the duties of a picador as an officer of 
the Court and to the litigant and as a raomber of a responsible and 
honourable profession as to require that the Court should punish 
him in the oxercise of its powers over its officers The rale to bo 
followed has beon vory rocently laid down by tho Judicial Com- 
mitteo of tho Privy Council in its judgment iu a caso in which a 
i ahil of this Co irt was concerned Seo the jadgment dated 20th 
June 1912 m In the mutter of Kr»«?inaaica»nv Aiyar(l) In that 
case tho plcudor was acquitted of all direct and personal triioa, 
but ho was found guilty of not exorcising any control ovlt hu 
clerks who omitted to discharge their duties and wrote false 
letters to the client and misled him, and of a gra\ o omission in 
not informing tho Court and tho client of tho true state of things 
tor ho hnd discncred tho improper conduct of fits clerks 
Shaw m delivering tho judgment of the Privy Council 
cs “ Their Lordships while not interfering, as stated with 
ittanoo rect and personal fraud, do not boo their 
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way to acquit him of condac* r 
and of his client’s affairs wL» ~ 
Court to be the very oppo^i e *■ , 
be, namely, fir«t responsible, **- 
In all these respects there has Im, , 
which attach to legal procedure " L 
Bed the hope that the vakil *, a t 
htm of affairs committed to 1 •, 
it, that such imj reprieves as t» * 
These statements clearly a h ow , 
opinion that gross negligence 
sible, orderly at cl pure conduct r* 
be punishable The «nwo ro ] e ' ' 

* Professional mi conduct or r*. 
a good ground for suspension or / 
Law and Procedure, vol IV, j a 
Courts in punishing improper 
is expressed in very wido torrn», r ^ 
Section 13, clause (/), provilont T * 
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within the disciplinary jumdieti r , 
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winch would deprive pleaders of tb* 
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I agree with tho learned Caur J t 
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7th before he "tv e tl c letter The first w itness for the petitioner, jicm R*eot 
Sivaraj a p irtner of the banter, states that tho banker’s account Vemcau 
contains an entry dated 7th September 1909, debiting Kannajee E<m 
throngh Vannajeo with Rs 4 000 On tho 9th September the Slm aba 
debit was transferred to tho pleader, Ivannajce being credited ATT * n ^ 
with amount on that date This m ght go to show that the 
pleader s connection with the loan commenced only after it wa3 
actually advanced by the banter but tho inference doe3 not 
necessarily follow iho reason foi tho alteration of the entry 
was that Yannajee ibjected to tho entry in thonamo of Kannajeo 
as he claimed the benefit of tho transfer of tho claim himself* 

It is quite clear that oa the 9th it was agreed that the pleader 
should be regarded as the person mainly lesponsible to the 
banker for the payment of the loan JSow why did the pleader 
agree to make himself responsible for tho amount ? The 
answer suggested by tho payment of half the profits to him 
undoubtedly is that it was understood tl at lie and Vannajee 
should go shares m tho bargain The pleader in his written 
statement does not give any explanation of Ins receipt of 
Rs 785 10 0 lie merely demos the allegation that he was 
interested m the purchase of the claim ard states that there 
was nothing against law, rules or publio policy eren if he 
was interested in it After tho witnesses in the present 
proceedings were examined tho pleader made another short 
statement (not on oath) and offered 1 imsolf for cross- 
examination He gave no oxplnnat on of tho rcce pt of 

Rs 785 10 0 in this statement either In cross exarnin ition ho 
admitted his receipt of the amount (the payment being made 
directly to his father in law) He also stated * this Rs 78a 10 0 
might have been partly remuneration for spending mv time m 
lugotiating the transaction and preparing the necessary docu- 
ments I have no acconnt to show tho sum due for each piece 
of work done” This nflords no satisfactory explanation Ho 
does not say that tho whole amount was paid for Ins services in 
bringing about the transfer He admits that tho amount was 
not entered m his accounts as fees and gnes an extraordmarv 
oxplanation that only remuneration for work done in court i*. , 

entered a3 fees in his accounts He ontered tho amount under 
family o timings Pappnyyn tho transferor of the claim «ays that 
he had paid to the pleader tho feo duo to h m for the conduct of 
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Muni Rfddi Pichayya and Papayya against the minor heirs of one Virabba- 

\ Jkata drippa in a sui* xn which he was plaintiff's vakil , secondly that he 
Rott ~ had been and was engaged in trade under tlie name of IT V S. 

Sondasa Barackauder & Co The District Judge Mr B C Smith m his 
’ report to this Court has found both the charges proved After full 
consideration of tlie evidence on record I concur in the findings 
arrived at by tho District Judge It is not necessary to do more 
than to refer very briefly to the evidence m support of the charges 
First charge -—On the 7th September 1909 an agreement was 
entered into between Push ay y a and Papavya, the plaintiffs in 
Original Suit No 3 of 1910, on the file of the Subordinate Judge’s 
Court of Bellary on the one hand and Vannajee on the other hand 
for the transfer of the claim of the former in Original Suit No 3 
of 1910 which was then pending for a sum of Rs 4 750 Ibe 
amount claimed was about Ba 10,000 The evidence m the suit 
bad been recorded but judgment bad not been delivered The 
transferee V anna jee waB to take all risk of loss m case the suit 
was dismissed 1 he first grade pleader represented the plaintiffs 
in tho suit According to the evidence of Papayya one of the 
transferors, bis fee for the emt bad been paid prior to the trans- 
fer The case of the petitioner who made the complaint against 
the first grade pleader is that the transfer was wholly or par- 
tially for the benefit of the pleader himself Tlio most important 
fact proved agaiust the pleader is that half of the profit which 
Vannajeo made out of the bargain was paid to 1 un Vannajee 
sold bis claim to one Virabbadrappo, the second witness for 
the petitioner, for Rs. 6,392 8-0 The profit made by Vannajee 
accoiding to himself was Rs 1,571-4-0 and of thiB amount, 
exactly one half, * e , Rs 785-10-0 was received by the pleader 
A sum of Rs 70-12-0 was deducted out of the total amount of 
Rs 6,392-8-0 as the interest on the loan contracted by Vannajee 
at 6 per cent per annum for the consideration paid by lum for the 
transfer The amount was borrowed from the firm of a banker 
S Donga Cliand It is not denied that the pleader became 
reaponsiole to the banker for the payment of the amount The 
pleader’s case i-» that kt merely became surety to the banker 
for the loan which Vannajee took from him Vannajee was 
the gumastah of one Kannajee The pleader gave a lettor or 
chit to Vannajeo addressed to the banker Tins letter tf' 13 
dated 9th September 1909 It is stated on behalf of tho pleader 
that the money had been paid by the banker to Vannajeo on th® 
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7th before lie ga\e the letter The fir^t witness for tho petitioner McmRicdi 
Sivamj a pirtncr of tho hanker, states tint tho banker’s account ^ 
contaius an entry dated 7th Septembet 1909, debiting Kannajee ? ow 
throngli Yaunajee with I?9 4,000 On the 9tli September the Simas* 
debit; was transferred to tho pleader, Knunajce being credited Atta j 
with amount on that date This might go to show that tlio 
pleader’s connection, with tho loan commenced only after it was 
actually advanced by the hanker but the inference does not 
neces«anl} follow The reason for the alteration of tho entry 
was that Ynmiajee objected to the entry in the name of Rannajeo 
as he claimed the benefit of tho transfer of tlie claim himself 
It ts quite dear that on the 9th it was agreed that the pleader 
should be regarded ns the person mainly responsible to the 
hanker for tlie payment of the loan kow whv did the pleader 
agree to make himself responsible for tho amount ? Tho 
answer suggested by tho payment of half tho profits to bun 
undoubtedly is that it was understood tl at he and V mnajee 
should go shares in the bargain The plead e- in his written 
statement does not give any explanation of his receipt of 
Rs 785-KM) He merely denies the allegation that lio was 
interested in the purchase of tho claim and states that thero 
•was nothing against law, rules or public policy even if ho 
was interested in it After tlie witnesses m the present 
proceedings were examined tho pleader made another short 
statement (not on oath) and offered lumsolf for cross- 
examination Tie gave no explanation of the receipt of 

Rs 785 10 0 m this statement either In cross examinition ho 
admitted lus receipt of the amount (the payment being mado 
directly to Ins father iu law) Ho also stated 1 this Rs 7Bo 10 0 
might have been partly remuneration for spending my time m 
negotiating the tr inaction and preparing the necessary docu- 
ments I Lave no account to show tho sum duo for each pieco 
of work dono ’ This nffords no satisfactory explanation Ho 
does not say that the whole amount was pai l for Ins services m 
bringing about tho transfer Ho admits that tl e amount was 
not entered ni his accounts as fees and g»es an extraordinary 
-explanation that only remuneration for work dono in court is 
entered na Res in his accounts He entered tho amount under 
family earnings Pxppxyyn the trnn Rror of tho claim 'avs that 
ho hud pmd to the pleader the feo duo to h m for tho conduct of 
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Simi Rebpi Pichayya and Papayya against the minor heirs of one Virobha- 
\ EftXAi* dnppa in. a sui* in which he was plaintiff’s a alnl , secondly that he 
Rtyw had been and was engaged m trade under the name of K Y S. 
So-nuiu Kamchauder A. Co The District Judge Mr B G Shite m hia 
Attar, j report to this Court has found hoth the charges provtd After full 
consideration of the evidence on record I concur in the findings 
arrived at by the DiM.nct Judge It is not necessary to do more 
than to refer very briefly to the evidence in support of the charges 
.First charge — On the 7th September 1909 an agreement was 
entered into between Pichayya and Pnpayya, the plaintiffs m 
Original Suit No 3 of 1910, on the file of the Subordinate Judge's 
Conit of Bellary on the one hand and Yannajeeon the other hand 
for the transfer of the claim of tho former in Original Suit No 3 
of 1910 which was then pending for a Bum of Rs 4,750 The 
amount claimed was about Rs 10,000 The evidence m. the amt 
had been recorded but yudgmeut had not been delivered The 
transferee Yannrjee was to tako all risk of loss m case the ‘•uifc 
was dismissed The first grade pleader represented the plaintiffs 
in the, suit According to the evideuco of Papoyya one of the 
tran&ferore, his fee for the suit had been paid prior to the trans- 
fer The case of the petitioner who made the complaint against 
the first grade pleader is that the transfer was wholly or par- 
tially for the benefit of the pleader himself The most important 
fact proved agmust thp pleader is that half of the profit which 
Yannayeo made out of the bargain was paid to him Vannajee 
sold his claim to one Yirabbadrappo, the second witness for 
the petitioner, for Rs 6,392-8-0 The profit made by Vannajee 
according to himselE wus Rs 1,571-4-0 and of this amount, 
exactly one half, t e , Rs 785-10 0 was received by the pleader 
A sum of Rs 70-12 0 was dedneted out of the total amount of 
Rs 6,392 8 0 as the interest on tlie loan contracted by Vanna]ee 
at 6 per cent per annum for the consideration paid by him for the 
transfer The amount was borrowed from the firm of a banker 
S Donga Clmnd It is not denied that the pleader became 
responsible to the banker for the payment of the amount The 
pleader’s case r» that ht merely became surety to the banker 
for the loan which Vannajce took from him Vannajeo w&* 
the gumastah of one Eannajee The pleader gave a letter or 
chit to Yanna^ec addressed to the banker This letter 
dated 9th September 190D It is stated on bel alf of the pleader 
that tlit money had been paid by the banker to "Vannajee on tb® 
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7th beforo lie gnx e the letter The first w itncss for tlio petitioner, Mcm Ptc»i 
Sivanj, a pirtner of the hanker, states that tlio banker’s account Vemcata 
contains an entrj dated 7th September 1909, debiting Kannajee Ko,r 
throngh Yannajee with Rs 4 000 On tlio 9tli September the ScTTTiu 
dehit was transferred to the pleader, Kannajee being credited Attab j 
with amount on that date This might go to show that the 
pleader a connection with the loan commenced only after it was 
actually advanced by the banker hat the inference does not 
neces«ar«l) follow The reason foi the alteration of the entry 
was that Yamnjee objected to the entry in the name of I\annajeo 
ns he claimed the benefit of the transfer of the claim himself. 

It is quite dear that on the 9th it was agreed that tlio pleader 
should bo regarded as the person mainly lesponsible to the 
"banker for the payment of the loan Now whj did tlio pleader 
agree to make lmnself responsible for tho amount ? The 
answer suggested by tho payment of half the profits to him 
undoubtedly is that it was understood tl at lie and Vnnmjee 
•shonld go shares in tho bargain Tho pleader in his written 
statement does not give any explanation of his receipt of 
Rs 785-10-0 He merely denies the allegation that ho was 
interested m the purchase of the claim nod states that thero 
was nothing against law, rules or public policy even if ho 
was interested in it After tho witnesses m tho present 
proceedings were examined tho pleader made another short 
statement (not on oath) and offered himsolf for cross- 
examination Tie gave no oxplanat on of tho rocoipt of 

Rs 785 10 0 xn this statement either In cross exnmin ition ha 
admitted Ins receipt of the amount (the paymont being made 
directly to Ins fathor-m law) lie also stated * this Rs 7S5-10 0 
might have been partly remuneration for spending my time m 
negotiating the tr ui'action and preparing the necessary docu- 
ments I have no account to show tho sum duo for each piece 
of work done ” This affords no satisfactory explanation JIo 
does not svy that tho whole amount was paid for his services m 
bringing about tho transfer Ho admits that the amount was 
not entered in Ins accounts ns fees and gnes an extraordinary 
explanation tint only remuneration for work done in eonrt is 
entered ns fees in his accounts He entered tho umount under 
fa tail} e’irmngs Fappayya the transferor of the claim 'ays that 
ho had pud to the pleader the feo duo to him for the conduct of 
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Mom Keddi the suit This is likely as the case was almost ripe for judgment 
Venkata when the transfer was made If the amount was not paid as 
It,ow * fees due for professional work then the payment must have 
Sundaba been on account of a half share possessed by the pleader in the 
claim by virtue of the transfer Vannajee, who tries to support 
the pleader as much as ho can is equally unable to show how the 
amount of Ra 7 85 10 0 was made up Ho tries to make out 
that he promised to pay the pleader his fee and a present but he 
could not give any explanation as to how tlio fee would amount 
to Its 785 10 0 Ho admits that that amount was paid to the 
pleader He says that the interest payable on the loan was 
7£ annas and not 6 per cent so as to throw doubt on the amount 
available for division between him and the pleader But he 
admits that the profit made out of the transaction was 
Re 1,571-4 0 and he also admits that he charged the pleader 
8 annas per Its 100 interest on his whole account including this 
sum of Rs 4 000 There is absolutely nothing to support his state- 
ment that 7$ annas and not 6 per cent was the interest payable 
on the loan In the absence of any explanation forthcoming 
from tho pleader I have no doubt that the Jadge was justified 
in coming to the conclusion that it was agreed between him and 
Vannajee that he should receive half the profits arising from the 
transfer of tho claim It is immaterial to consider whether he 
became interested in tho transfer on the 7th September or only 
on the 9th The Judge's conclusion is strongly supported by the 
ovidcnco of the petitioner’s second witness who purchased the 
claim from Vannajee Ho states that he negotiated tho purchase 
with tho pleader without any reference to Vannajco and that 
the payment of the consideration wob made to the latter it the 
instance of tl e former Papayya who does not admit that the 
pleader had a share in the claim admits that the negotiations 
for the transfer to Vannajee took place at the pleader’s 
house 

The next question is whether the pleader's act in purchasing 
the claims amounts to grossly unprofessional misconduct within 
tho meaning of section 13 of the Legal Practitioners Act The 
claim was then the subject matter of a suit in which tho pleader 
appeared for the plaintiff. The defendants in tho suit pos^ssed 
largo properties hut were m invoh ed circumstances PapajT 8 
says that it was broadly rumoured that lus emt would fail and th* 
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pleader admits that Ins client told him that the defcndents were jj P m Bfddi 
giving out that the snit would be dismissed There can he no _ v 
doubt tint the plnntiffs were apprehensive of failure The Bow 
pleader on the other hand was in ft far better position than his Bcvdaba 
chent to judge of tue chances of success 1 here can be no doubt ■ iTT4E ’ 3 
that the transfer was a highlv speculative one There is no 
force wl atever m the contention that the claim ceased to be an 
actionable claim because a suit had been instituted for its 
enforcement That fact is absolutely immaterial according 
to the definition of actionable claim m section 3 of tho Trans- 
fer of Property Act The old definition contained in section 
130 of Act IY of 1882 and clause (d) of section 135 as it 
originally stood put this beyond a doubt Mr Rangacliariar, 
on behalf of the pleader, contends that a purchase of an 
actionable claim is not necessarily nnprofe>sional conduct 
Mr K Srinivasa Avjangar, who appears on behalf of the 
Vakils’ Association supports this argument I am quite unable 
to accept this contention Section 136 enacts as follows " No 
Judge, legal practitioner, or officer connected with any Court of 
Justice shall buy or traffic in, or stipulate for, or agree to receive, 
any share of, or interest in any actionable claim, and no Court 
of Justice shall euforco at his instance, or at the instance of any 
person claiming by or through him, any actionable claim, so dealt 
with by him as aforesaid ” It does not merely make purchases of 
actionable claims by the classes of persons named in it unenforce- 
able in law It expresslv prohibits them from being interested 
in any transfer of an actionable clum The prohibition is based 
on the ground of the offices held hj them I cannot doubt that 
the doing of au act which a legal pnctitioner is forbidden to do 
on tlu ground that lie is a legal practitioner is a vitiation of the 
conduct that he should pursue as a practitioner and therefore 
unprofessional conduct It is urged that the legislature could 
not liavo intended to make the purchase of an actionable clum 
by a ploider under all circumstances unprofessional conduct, that 
in other countries there is no such absolute prohibition, that tho 
New 1 orh Cml Procedure Code forbids purchases of actionable 
claims ami negotiable instruments only where it is made * r with 
the intention and for tho purposes of bringing a suit thereon,” 
and that in the French Civil Code tho prohibition is confined to 
claims falling witlnn the jurisdiction of the Conrt where the 
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pleader is practising The language of section 136 of Act IV 
of 1882 is m my opinion absolutely clear It is quite immaterial 
that the Indian Legislature considered it expedient to enact the 
rule m wider terms than the legislatures of some other countries 
have done It bei g clear that the pleader’s act amounted to 
professional misconduct, was it grossly unprofessional { I have 
no doubt that it was I have already referred to the cir 
cumstances under which the transfer 'n as made The Court of 
First Instance, as a matter of fact, passed a decree for about 
Rs 11,000 though the amount was reduced to Its 0 000 and odd 
in appeal l he purchase amounted in this case to trafficking in 
litigation It is unnecessary to decide the question whether the 
purchase of an actionable claim though unprofessional must 
amount to grossly unprofessional misconduct in eveiy case Un- 
doubtedly tl e onus would be on the pleader who purchases an 
actionable claim to show that m the circumstances of any parti- 
cular cause it does not amount to gioss misconduct I think that 
it would not be improper to bold that pleadors should not be 
permitted to do acts that are liable to subject them to severe 
temptation. I am of opinion that this charge has been pioved 
against the pleader I agree with the learned Chief Justice as 
to the punishment that should be imposed 

The second clarge — The facts relating to this charge are 
practically undisputed The pleader belongs to a wealthy 
familv possessed of various kinds of properties including landed 
estates, houses directorships in companies, secretaryship in one 
company, an agency nuder the Oriental Life Insurance Co , 
some other tiaue agencies, shares m Joint Stock Companies 
and a mill at Bellary known by the name of Medum Seshanna 
Cotton Manufactory The evidence of Srinivasa Rao, the 
pleader’s brother, and himself a pleader, shows that m 189 1 
the members of the family entered into a partnership A 
fresh partnership deed (Exhibit G) was executed m 1900 
According to this deed each member of the firm is authorised 
to sign the name of the firm, and the partners of the firm 
are responsible jointly and severally for the acts of the firm 
as well as for the acts of each partner and for monies reaching 
the hands of any one of them The pleader states in hi3 written 
statement “The members of the firm b ipervised the work of 
the managers and agents whenever they have leisure and during 
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holidays ” He denies that lie has engaged himself m trade MoM r kbm 
I n the faco of llie admitted facts, I am of opinion that the v N g AtA 
denial is absolutely untenable It is contended that the actual Row 
work of the trade is done by clerks and agents and that spTdasa 
therefore the pleader cannot be said to be personally carrying attab J 
on trade I am quite unable to agree that the mere a| pointment 
of servants or agents is sufficient to show that the ti ide is not 
carried on personally by the pleader In that case any trader 
who is able to engage clerks and to dispense with attending to 
customers himself may say that he is not personally engaged m 
his trade It is not denied that the agents and managers could 
be dismissed at pleiaure by the pleador and his partners Tho 
admission that the members of the firm super\ iscd their work 
puts an end to all doubt on the matter It is contended by Mr 
Rangachariar that a pleader who belongs to a trading family 
should not be regarded as trading, simply becauso other 
membeis carry on trade the benefit of which would go to all the 
members of the family including tho pleader I agree with him 
so fir It is quite true that every member of an undivided 
Hmdn family cannot be said to bo carrying on a trade the 
benefit of which wonld go to the f muly Ono member of it 
alone may he carrjing on the trade hut he may do so with family 
funds Although as between the metnbors of tho family the 
profit or tho loss must bo shared by all of them, it would not follow 
that every o 10 of thorn is conducting the trade Again two or 
more members may alone carry on n trade as partners and tho 
outside public may bo deihog with them alone though as 
amongst the members of tho faintly inter se all might he respon- 
sible for the results of tho trade B it if all the members enter 
into a partnership and carry on a fimily trade as partners then 
all of them must be regarded as carrying on the trade This is 
a distinction well understood in law In the present case tho 
pleader who h the senior member of his family has entored into 
a partnership with tho other member He as much as any 
other member of tho fimtly is trading with the outside public 
whatever may bo tho actual amount of work done by lum in 
connection with tho management of tho trade I 1 old therefore 
that the pleader must be held to be personally engaged bo*h m 
trade and in tho other businesses roftrred to in tbi deed of 
partnership It is then argued tha* carrying on o trade is not 
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[oniEbddi professional misconduot witlun the meaning of section 13 of 
Vbnkata the Legal Practitioners* Act and that there is no rule framed by 

this Coart under that Act which has declared it to be misconduct 

atyab Clause 27 of the i ules framed under the Act is in these terms “If 

any person, ha vmg been admitted as Pleader , accepts any appoint- 
ment under Government, becomes a student of any school or college 
for purposes of pursuing his studies or enters into any trade oi other 
business or accepts employment as a Law Agent other than a 
Pleader, Mukhtar or Agent certified under Act XVIII <f 187£ 
and the«6 rales, he shall give immediate notice thereof to the 
High Oonrt, who may thereupon suspend such Pleader from 
practice or pass such orders as the said Coart may think fit ” 
It is true that engaging in trade or other business is not defi- 
nitely pionounced to be misconduct by this rule According to 
it the High Court may give permission to any pleader, if it 
thinks fit to do so, to engage himself in any particular trade or 
business A similar rule has been framed under the Letters 
Patent of the High Court with respect to High Court Vakils 
although curiously enough no such rule has been framed 
applicable to advocates and attorneys The pleader was 
undoubtedly guilty of misconduct in not obtaining the permission 
of the High Coart for carrying on trade or other business He 
has been engaged in trading business of an important character 
and it was undoubtedly his duty to apply for and obtain she 
High Court’s permission No charge however has been framed 
against lntn of violating the provision 0 of clause 27 which requires 
him to apply for permission to the High Court and I do not 
think we should find him guilt} of misconduct in violahng the 
provisions of this clause without his having an opportunity to 
explain bis conduct But it does not follow from this that he is not 
guilty of misconduct by being engaged m trade or other business 
without the permiss on of the Couit, if his doing so is inconsist- 
ent with the profession of a pleader The mle eunbles pleaders 
to avoid all risk of being pronounced guilty of misconduct 
by obtaining the opinion of the High Court with respect to 
any business thoj may propose to undertaho but the failure to 
. take advantage of the pro\isions of the rule cannot absolve them 

from liability to bo convicted of misconduct if they act in a manner 
inconsistent with their profession It seems to me that there 
nro ti\o reasons why carrying on trade may be inconsistent with 
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the profession of a pleader One reason is that it might prevent hum Banm 
him from devoting that attention to his work as a pleader which 4 

his duty to the pnblic and to the Court require that he should How 
But another and certainly not les3 important reason is that a Somtu«a 
pleader should not he permitted to engage himself in any pursuit Aitab » 3 
which is inconsistent with his status us a member of a learned and 
honourable profession Jn England every person who wishes to 
be called to the bar has to state that he is not and has never 
since his admission us a student * been engaged m trade and 
that he is not an undischarged bankrupt ” I am not aware 
that according to the rules of the bar m England a Barrister can 
be punished for being engaged in anv trade or business 
inconsistent with his being actively engaged m the practice 
of his profession though there are various offices the holding of 
which is deemed to be inconsistent with practice as a Barrister. 

Seo puge 384 of Halsbury’s I aws of England, volume II 
But I strongly believe that carrying on a trade would be deemed 
to be generally inconsistent with the active practice of the 
profession of either a Barrister or an attorney To do so may 
not be in some cases inconsistent with the status itself of a legal 
practitioner He would probably not be punished for having 
been engaged m trade or other business if he was not practising 
his profession at the same time, although it is probable, I think 
that there are some trades and businesses which may be regarded 
as altogether inconsistent with the status of an Advocate 
However as the rules stand it would be open to this Court to 
permit any particular trade or business being undertaken by a 
pleader There might certainly be some kinds of business which 
would in no wiy do inconsistent with either the status or the 
active practice of a pleader’s profession There have been 
instances where engagement even m a trade ha« also been 
permitted by this Court although I take it that this would not 
ordinarily be allowed It may be that thereare enterprises which, 
having regard to the circnmstances of this country, the Court 
would sanction a pleader actively promoting and devoting a 
portion of his time to W lietber sanction should be given in any 
case would no doubt largely depend on the character of the trade 
or business and the extent to which it is likely to occupy the time 
and attention of the pleader But no pleader can bo permitted 
to derive any advantige bv taking the responsibility on himself 



5bm Hebdi 

YE1.KATA 

Bow 

Bokhara 
Attar J 


Sakrarav 
Naib J 


260 THE INDIAN LAW REPORTS [VOL XXXYH 

and engaging m a trade or business without the sanction of 
tho Court If he does so he takes the risk of its being subse- 
quently held that bis conduct amounts to professional miscondact- 
If permission would not have been given if he had asked for 
it, he must be held guilty of misconduct m having done that 
which the Court would not have sanctioned This is the rulo 
followed where a trustee acts without the sanction of the Court 
ux a matter for which he could have obtained its permission I 
do not consider it possible that the Court would have given 
permission to the pleader m this case to be engaged as a partner 
of a large cotton mill and m the various other businesses which 
the pleader admits to be included in the concerns of the partner- 
ship It is, howev er, possible that he thought, as he says ho 
did, that inasmuch as he would not have to devote much of hi3 
time personally to his work as a partner he was not acting in 
violation ot his duty as a pleader I am willing to believe that 
he acted bona fide and without any intention to act contrary to 
bis duty as a professional man I am therefore of opinion that 
it is sufficient to point out that he acted wrODgly and that it is 
unnecessary to impose any punishment on him for his conduct 
in this matter 

Referred Case No 9 of 1912 

Sankapan Naib, J — I think that Mr Rangachanar is right 
in bis contention that any charge against the pleader must be 
proved by evidence taken at this enquiry But I do not accept 
the further contontion that the judgment in the civil suit is 
admissible in evidence Tho pleader was the defendant in that 
suit It was dicided therein that the plaintiff had paid him his 
fee to appear for him at the Sessions , that he failed to appear 
without making any arrangement for the conduct of the caso ft 
decree was passed against him on these findings The facts 
found against him must bo taken pnma facte, to bo proved At 
the same time I think it is open to him to show that tho judgment 
is wrong and should not be accepted as final for the purpose of 
this enquiry Any evidence whnli should have been put was 
not produced in tho sui f will of course be viewed with grave 
suspicion Nor is it cleai to mo why it is not open to us at this 
enquiry, to consider whether the judgment is right on tho 
materials on which it was based There is no law proventing 
ua from doing so, and I sec no injustice in it 
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I think therefore the Judge is right m allowing the pleader mcm Rtnui 
to give further evidence On the evidence Exhibit A the receipt Ven ® ATA 
gnen bj the pleader to Mum Reddi makes it clear that he was Tow 
bound to defend him at the Sessions I doubt whether it is open Saneabax 
to him to say m this enquiry after giving that receipt unless ho Ni,E J 
proves im take or some other invalidating circumst ince, an} thing 
against that reue pt Because as a pleader it wv- hig duty to 
grant a propei receipt and not one which is misleading lie has 
however failed to prove that ho did not agite to appeal at the 
Sessions 1 do not attach any weight to tlie other contention 
that the v lkil was not bound to appeal as his client owed him a 
portion of his fee lie has failed to prove that any balance is due 

lam also of opinion that a vakil is bound to appear and 
conduct his case even if the fee or any portion thereof remains 
unpaid in tlie absence of any agreement to tho contrary or at 
lea«-t notice to that effect to the client in sufficient time to enable 
him to make other arrangements 

Mr Rangachanar argues that a pleader like Mr. Venkata 
Rao would not have faded to make some arrangement about his 
case before going to Rangoon There la great foico in this urgn 
ment Mr Venkata Rao appeirsto have made an alignments 
about all other cases Tho only explanation that suggests it elf to 
me is that he may have really thought that he was not bonud to 
appear for Mum Reddi at the Sessions This is suppoited by 
the facta that the counterfoil of the receipt kept by mm showed 
that he was to appear only before the Magistrate and that 
Srinivas Rao told Subba Rao that Mr Venkata Rao was not 
engaged to defend Mum Reddi \\ hat took place at the meet 
mg m September betwoon Muni Reddi and tbo vikil also 
supports this view 1 thin] that Venkata Rao believed that he 
wax not «ngagc<l to defend Mom Reddi at the Sessions If lie 
had pleided in this enquiry after tho dtsposal of the appeal, 
that he acted in this erroneous but honest belief and tendered a 
propei apology, speaking for m}self, tlie result nn^ht have been 
different But lie has peisisted in this euquirj in tr} ing to prove 
a delonce alread} found false m a civil suit I agree accordingly 
to the order which will be pronounced by the Cl lef Justice 
Referred Case A o JO of 1912 

Tho charge against the pleader Mr Venkata Rao is that ho 
purebred tho claim of the plaintiff in Original Suit A o 8 of 
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1909 on the file of the Subordinate Judge’s Court of Bellary 
That was a suit brought by Picbayya and Papajya against 
ceitam minors for the ieco\ery of a sum of more than Rs 11,000 
After evidence bad been heard, but before judgment was pro- 
nounced one Vannaji agreed to purchase the claim of the plaintiffs 
therein for Rs 4 750 on 7tli September 1909. Now, it appears 
from the evidence of the vendor, who is the prosecution fourth 
witness m the case, that so far os he is concerned he had nothing 
to do with Mr Venkata Hao, and that, though the negotiations 
for the Gale took pi ice in Venkata Rao’s house, the claim was 
agreed to be sold to Vannaji who was his client without any 
consultation with Venkata Rao Vannaji borrowed Rs 4,000 of 
this amount from the firm of Satraji Dongerchund Auadaji 
who was examined as a witness for Venkata Rao was a partner 
m that firm It appears fiom his evidence, which there is no 
reason to disbelieve, that when the firm lent Rs 4,000 to Vannaji, 
the amount was debited agaiust one Bhataji Khemaji who was 
the principal of Vannaji , two days later Vannaji told his witness 
that it should have been debited against him and not against 
hi« principal , he refused to do so , then Vannaji got a letter 
from Mr Venkata Rao asking him to debit that amount against 
Venkata Rao’s account and that was accordingly done Mr 
Venkata Rao admits having written a letter to the firm asking 
them to do so The entry was made by the prosecution first 
witness and ho also gives evidence to the same effect 

On the 7th of December, "Vannaji sold the decree to one 
Veerabhadrappa Veerabhadrappa was a relative of the defend- 
ants iq that Buit and was naturally interested in them He says 
that he heard a rumour that Mr Venkata Rao had purchased 
that decree and that he spoke to him and arranged to purchase 
tho decree from him , he paid Rs 6,392-8-0 to Venkata Rao 
and got an assignment of the deoree from the original decree 
holder Papayj ah who had agreed to sell it to Vannaji 7he money 
was actually paid to Vannaji os Venkatt Rao directed him to do 
bo According to this witness he never saw Vannaji at all while 
the negotiations were going on If tho matter had stopped hero 
the care would liav e been ono of suspicion ouly 

But there is the following additional circumstance to bo 
taken into consideration lho entire amount borrowed by 
Vannaji was Rs 4,750 Now, this with interest at 6 per coat 
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per annum for three months, that h the period between Septem- mcki k*«di 
ber 7, the date of agreement of sale to Vannaji and. December 7, vinrata 
the sale of the decree to Veerabbadrapp-i, would come to Rnw 
Rs 4,821-4 0 The difference between the two am unts , sankaban 
R s t>,3°2-8-0 and Rs 4 *-21-4-0, ie, R« 1,571-4-0 is the profit f,A,lt 3 
trad half of this is Rs 785 10-0 

Now, it appears from the evidence and it is admitted that 
this amount, t e Rs 7 So 10-0, was paid on Venkata Rao’s 
account to his father in law It is not explained liow this 
particular snra cf exactly half of tho profits w is duo to Venkata 
Rao He gives no explanation, he produces no account to show 
that this was dae to him for any fee There is evidenco tint 
the interest payable on the sum of Rs 4 000 was at 6 per cent 
The evidence as to the rate of interest payable on the remaining 
Rs 750 is discrepant and it is not clear what the real interest 
was, but there is nothing improbable in their setting apart 
interest at 6 per cent for three mopths for the purpose of calcu- 
lating proGts on the transaction. In the absence of any 
explanation on tho part of Venkata Rao tho only conclusion that 
we are justified in drawing is that ho received it as his share of 
tho profits of the transaction, and taken with the other circum- 
stances of tho case Ins advancing the money to Vannaji and 
the facts disclosed by tho prosecution second witness whose evi- 
dence is stroi glj corroborated by these two facts, I come to the 
conclusion that from the 0th September 1909 Venkata Rao must 
be treated os a partner with Vannaji and equally interested with 
him in the decree 

Tho quest on then remains for consideration whether this 
is grossly improper conduct m tho discharge of professional 
duties. 

An actionnblo claim, should not be purchased by a pleader 
and m m\ opinion the purchase of a claim after suit offends 
against pal he policy more than tho purchase of such a claim 
beforo suit It is tr flick ng in litigation and when the vend r 
is the client of the purcl user the transaction in tho m ijonty of 
ea«es is likely to ho op rissno to the client In the ca o before 
as however, not o« 1\ no undue n Vantage Ins been taken hut 
Venkata Rao seems to liuc acted furlv l'apavynh offered to 
accopt Rs 4 000 from ecral adrappa m full satisfiction of Ini 
claim and ho got from Vanu3ji and Venkata Uao R* 4,7o0 
21 
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U vm Aujosi further Yenkata Rao did not deal with the client and was not 
V*kkata m ®* e original purchaser on the 7 th It is also proved that 
Eon ' a portion of the interest due to the minor was remitted As this- 
Saskaras is the first case of the kind that has come before this Court, a 
:Ka1b j lenient view might have been taken of the case, if he had pleaded 
good faith and placed before the Court all the facts Be has 
not chosen that course I agree to the order which will be 
pronounced by his Lordship the Chief Justice 

The next charge against Mr Venkata Rao is that he has been 
finding m cotton and yarn with the other undivided members of 
his family as partners That he is a partner with them is 
proved beyond doubt by Exhibit G The Company has also 
bought a spinning mill in Bellary, borrowed money to pay for it 
and to cover working expenses, it was buying cotton and 
selling yam There are, no doubt, managers and gumastas 
appointed hut Yenkata Rao and his brothers do not cease to 
be persons carrying on trade any the less on that account 
Holding then, that Venkata Rao and his brothers are traders, 
the question remains whether he is guilty of any grossly unpro- 
fessional conduct Rule 27 of the rules framed by the High 
Court under the Legal Practitioners’ Act XYIII of 1879, runs 
thus — 

“ If any person, having been admitted as Pleader accepts 
any appointment under Government, becomes a student of any 
scl ool or college for purposes of pursuing his studies or enters 
into any trade or other business or accepts employment as a 
law Agent other than a Pleader, Mukhtar, or agent certified 
undei Act XVIII of 1879 and these rules, be sLall give 
immediate notice thereof to the High Court, who may thereupon 
suspend such Pleader from practice or pass such orders as the 
said Court may think fit 

“ Provided that when a pleader is appointed by or under tho 
authority of the High Court to the ofiice of District Munsif, 
whether temporarily or permanently, it bIuII not be necessary to 
give the notice prescribed in the first part of this rule , but no 
Pleader while employed as District Mnnsif shall be permitted to 
practice or do any business as a pleader before any Court ” 

Now it will be noticed that the High Court can tnke action 
under this rule only if the pleader who enters into any trade or 
business gives notice to the High Court Under the rule he is 
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Monhuodi It may be a question whether any rule even, is necessary, 
l si*s at* because the evil to he guarded against cannot he serious as the 
Sow san arts of the first grade pleiders have to he renewed evey year 
and the High Court may refuse a renewal But, ip any event, 
I do not think it necessaiy than we should take any action under 
section 13 as against any pleideis to whom rule 27 is applicable. 
I am also of opinion that it is difficult now to sav generally that a 
pleader should not engage in aDy trade or business. Confining 
myself now only to vakils they exercise tho profession both of 
the Advocate and the Solicitor and they should not be debaired 
from performing those functions which a Solicitor is, and a 
Barrister may not be, entitled to discharge, Many, if not the 
majority, of tho pleaders are members of joint families who are 
engaged in trades or business It would be an unnecessary 
interference with them now to declare that such trades or baai 
ness are unprofessional Tho notion that no tiade however 
honestly carried on is worthy of a vakil is a relic of the times 
that have passed away, and I should regret its introduction into 
India 

On the facts before us, there is no doubt Air Venkata Bao 
has been guilty of a violation of rule 27 in not having reported, 
to the H. gh Court his connection With the fii m or with tho mill 
But ha has not been chaiged with having violated that rule 
and we cannot take any notice of it as he has had no 
opportunity of making any answer to that charge So far, 
therefore, as the second charge is concerned I am not prepared to 
inflict any punishment on him 


Referred Cases Nos 0 and 10 of 1912, 

BENfoj* B Els son Offg 0 J — I concur with the conclusions arrived at 
Oho c J , by my learned brothers m the judgments which have just been 
read, and which I have had the advantage of perusing 

With xegard to tho charge in connection with the enuu 
case against Muni Reddi, 1 am unable to i *♦ ’ Mr R 
chanar's contention that the judgment and in the 

suit agunst the Pleader, Mr Venkata Bu, 
evidence against lum m the present proec r 
in that suit was the very question which a to 

Kxz , whether he engaged to defend Mum 1 Suss on 
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bound to give sucli notice* Ihen, section 13 of the Act itself Uovx&pdd 
empowers the High Court to punish the pleader in certain v *v I1H 
circumstances The words of the section ran thus — “ The High Ewo 
Court may also, after such enquiry as it thinks fit, suspend, or dis b*«*bax 
miss any pleader or mukhtar holding a certificate as aforesaid — N* I8 i 3 
(6) who is guilty of frandnlent or grossly improper conduct 
in the discharge of his professional duty , or 
(/) for any other reasonable cause ” 

The onns&iou to comply with r ila 27 by a pleader would 
probably come uudei clause l b) It woull certainly ccme under 
clause {/) If, therefore, a First Grade Pleader omits to make 
the application which ho is bound to submit to the High Court 
under rule 27, then he may be suspended under section 13 foi 
breach of that rule until he makes the application under that 
Bection or any further tune the High Court thinks fit If he 
makes the application under iule 27, then he can be dealt with 
under that rule Apparently therefore the rule and the section 
provide adequate remedy for all cases Whether tho pleader 
should bo suspended or should be allowed to carry on a trade 
under rule 27 deponds Upon the particular circumstances of eacl 
case, the character of the person making the application, 
the nature of the trade or bunness, tho time that the 
pleader would have to devote to it There may also arise 
other considerations The trade or business may bo one wuich 
it may be in public interests to foster in tint locality and JUn 
other than pleaders mav not be available perhaps to cany ou the 
trade or business satisfactorily Under this rule applications 
aro being made to the High Court for sanction and they ha\e 
been granted or rejected according to the particular circum 
stances of the caso If wo lay down a definite ru\o under 
section 13 of tho Act.it would bo depriving the High Court of 
the discretion vested in it by rule 27 for, it is obvious that 
omoa ploader is declared to be disqualified fiom eng gmg n 
any trade or m anj particular kind of trido it would not be 
right for the High C ourt to give any sanction unlcr rule 27 to 
any other pleader applung for t I am not thcroforo able to 
say that under section 13, tho Iligl Court should declare that it 
is unprofessional foi » pleader to follow an\ trado or Lusiae a . 

It is not roquirod by tho conditions of the legal profession or 
tho circumstances of tho country 
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Mom li bddi It may be a question whether any mle even js necessary, 

TBNxiTi because the evil to be guarded against cannot be serious is the 
a ° w sanads ot the first grade pleaders have to be renewed evey year 

and the High Court may refuse a renewal But, ip any event, 
I do not tbmk it necessity that we should take any action under 
section 13 as against any pleadeis to whom rale 27 is applicable 
I am also of opinion that it is difficult now to Bay generally that a 
pleader should not engage m any trade or business Confini g 
myself now only to \ akils they exercise the profe sion both of 
the Advocate and the Solicitor and they should not ho debarred 
from performing those functions which a Solicitor is, arid a 
Barr ster nay not be entitle l to discharge Many if not the 
majority of the pleaders are members of joint families wbo are 
engaged in trades or business It would be an unnecessary 
interference witb them now to declare that such trades or basi 
ness are unprofessional The notion that no trade however 
honestly carried on is worthy of a vakil is a relic of the times 
that have passed away, and I should regret its introduction into 
India 

On the facts befoie us there is no doubt Mr Venkata Rao 
has been guilty of a violation of rule 27 m not having repo ted 
to the H gh Court his connection with the firm or with the mill 
But he has not been chaiged with having violated that rule 
and we cannot take any notice of it as he has had no 
opp irtuuity of making any answer to that charge So far, 
therefore as the second charge is concerned I am not prepared to 
inflict any punishment on him 


Referred Cases Nos 9 and 10 of 1912 

Benson Bejsson Offg C J — I concur with the conclusions arrived at 
Oho C J, by my learned brothers in the judgments which have just been 
read, and which I have had the advantage of perusing 

With legard to the charge in connection with the cnuunal 
case against Muni Reddi I am unable to accede to Mr Itanga- 
chanar’s contention that the judgment and evidence in the civil 
smt against the Pleader, Mr Venkata Rao, is not admissible a9 
evidence against him m the present proceedings 1 bo question 
in that euit was tho very question which we now haro to decide, 
its , whether ho engaged to defend Muni Reddi m tne Scss on 
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Case and faded to do so without any valid excuse Mr Venkata Mini Reddi 
Rao was the defendant in the case and the decision wa3 against vemuta 
him Row 

I do not think that the decision is conclusive proof against Benson 
him in the present proceedings, hut it has not been treated as ° r,G CJ 
conclusive He Ins been allowed m tbe present proceedings to 
produce further evidence in support of lus defence and ho has 
produced t, and it has been duly considered by the District 
Judge and by us There is no suggestion that any evidence 
which the pleader wished to adduce in the present proceedings 
ha3 been shut out We have not been referred to any autl onty 
for holding that the judgment is inadmissible m the present 
proceedings ns establishing i pr via JaciP case of unprofessional 
conduct against the pleader or for holding that we are precluded 
from considering whether the judgment is right on the evidence 
on which it was based, nor do I see any ground m rtason why 
we should treat them as inadmissible 

On tho merits tbe evidence and probabilities in all these cases 
have Icen so lully considcrel in the judgments of the two 
District JuQges and of my learned brothers that 1 do not think 
anything would be gan cd by my reviewing them afresh l 
entirely agree with the conclusions at which my learned brothers 
have arrived 

I do not understand how it can be soriously arg led that what 
the pleader is said to have purchased from the plaintiffs iu 
Original Suit No 3 of 1J03 was not ‘ an actionable claim/ and 
that there was nothing contrary to law or public policy in Ins 
purchasing it, if ho did do so and tbcrefoie, his doing so was 
no professional misconduct The plaiutiffs cl mi had, no doubt 
been put in action, but that did not render it the le 3 s nn 'action 
able claim ” as defined in section 3 of tho Transfer o f Property 
Act Tho claim was still mb judtee Though the case was npo 
for judgment no judgment had been given The claim had not 
becoino merged in a decree Section 136 of the Tr nefer of 
Property Act m tho most stringent terms declare* that no 
Judge legal practitioner or officer connected with anr Court of 
Justice shall buy or traffic in or stipulate for, or agree to 
receive, any share of or mtere t m any actionable claim ’ A 
pleader holds a privilo 0 ed position in connection with tho 
admmistrihon of justice, and tho law impo is on him certain 
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restrictions and disabilities by reason of the position or office 
which he holds, and in order to safeguard the interests of litigants 
and the pure administration of justice 

It is, I think, futile to contend that it is not professional 
misconduct for a man to do that which, the law expressly forbids 
him to do hy reason of the profession which he exercises The 
degree of misconduct will, no doubt, vary with the circumstances 
of each case, but I cannot doubt that a transaction such as that 
with which we are now concerned amounts to gross misconduct 
The pleader who is conducting a case is in a hettei position than 
bis client to judge of the probability of his success or failure, and 
the nearer the case is to judgment tho greater will be his oppor- 
tunity for correctly anticipating the event It may be that when 
a case is ripe for judgment there is no longer any temptation to 
the pleader to conduct the case improperly, but to allow him at 
that stage to purchase his client’s claim would expose him to a 
strong temptation to mis represent to his client his prospects 
of success and the value of his claim Iu the present 
case the tiansaction was a highly speculative one ihe 
evidence shows that the plaintiffs feared their suit would be 
dismissed, and were willing, at odo time, to sell their claim for 
Br. 4 000 They, vn fact, got a deciee for Rs 11,000 in the 
Original Court, though this was reduced on appeal to Rs 6,0( 0 
It is tiuo there is no suggestion that the pleader made any mis 
representation to his clients in this case, and the plaintiffs weio 
satisfied with the price (Us 4 750) paid to them, but this does 
not prevent the pleader’s purchase of the cl nw, w defiance of 
the express provisions of law, from being professional misconduct 
of a very grave character 

It only remains for me to state the decision at which we have 
arm id as to the penalty wo should in pose under section 13 of 
the Legal Practitioners’ Act on Mi \ cnlata R io in respect of 
the charges which have been established a^m^t him Ho can- 
not plead youth or inexperience in extenuation of 1 is misconduct. 
Its giavity bis certainly not been lessened by tho fulso defeuccs 
winch ho lias put fotward and taamtainod throu D hoot in regird 
to tho charges relating to Ins conduct in connection with the 
criminal caso agunst Mum Reddi, aud in purchasing his own 
client’s claim in Ori Q mal Suit No. 3 of 1909 iu tho Subordinate 
Judge a Court "Wo do not think that a im.ru w armng or cciiaur* 
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"would suffice to mark our sense o£ the gravity of his misconduct 
in either of the«e cases We think that we are tequired tu 
impose a penalty of a substantial period of suspension in each 
case We according]} direct that Mr K Yenkata Kao be sus- 
pended from the exercise of bis profession as a pleader for six 
months and three months on account of his misconduct in re- 
gard to the'e two cases respectively, the two periods to run 
consecatively 

We do not think it necessary to impose any penalty m con- 
nection with the charge against him for engaging in trade Wo 
think it sufficient to say that he was wrong m carrying on trado 
without reporting the fact to the High Court under rule 28 of 
the Rules made by the Court under the Legal Practitioners' Act 
XVIII of 1879 

The pleader will have to pa} the costs of the putitionei m 
Referred Case No 10 of 1912 

The Civil Revision Petition No 185 of 1911 is dismissed. 
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Memorandum of costs in Referred Case No 10 of 1912 
Petitioner’s costs 


rs a r 

Stamp for vahalatnama 

Pleader’s fee allowed CO 0 0 

Punting and translation charges 41 3 6 

To be paid by the counter pctitionei (pleader) to the 

petitionei 93 3 C 
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Before 21 r Justice Sundara Ayyar and Mr. Justice Phillips 

10ll NALLAPPA REDDI (Second Defendant), Appellant, 

September 

20 and v 

■ 9°* ^ ? ., VRIDHACHALA REDDI and anoiiibb (Second Plainiiee 
and first Defendant), Respondents * 

Estoppel by judgment — Equitable estoppel — TieB judicata. — Indemnity contract of 
— -Sreach'-Dtcree against piomisee t s hnding on promisor. 

The second defendant undertook to pay interest on certain debts of the plain- 
tiff and in default, agreed to indemnify the plaintiff against all losses caused 
thereby Tho second defendant having defaulted, tho creditor recovered judg- 
ment both for principal and interest on the debts, in a suit to wh ch the plaintiff 
and second defendant were psrtios tbo court finding that Second defendant* 
plea of payment of interest was false In a suit by the plaintiff for recovery of 
damages against the Becond defendant, on acconnt of the latter 8 default in 
payment of the stipulated interest, the second defendant again pleadod 
pai meat 

Held that whether the technical rule of res judicata was applicable or not, 
the second defendant was equitably estopped, by reason of the finding in the 
previous Bult from raising xhe contention that he had really paid tie interest 
due to the creditor 

W1 ere there is a contract to indemnify, a decree passed against tbo promisee 
cannot be impeached by the promisor and if both the proim.oe and the promisor 
were parses to the suit by the third psrty, or it the promisor had notice of tho 
amt, the jndgment would be conclusive ag nnst the promisor. 

The contract on th« part of the promisor i« substantially broh-n when tho 
court findu »n a suit honestly defended by tbe promisee, that there has been a 
violation of duty by the promisor, which has entitled a third party to the dtcnsge 
for which tho indemnity has been given 

ParUr v Leir« [(1873) L R. 8 Oh A 1035 at p 10o8], Mercantile Imeetment 
end General Truft Company v E»w Plate Trust, Loan, and Agency Company 
[(1804) l Ch 578] and Aruhnan Aambiar V Kartnan [(1808) I L R 2l 51*d ®], 
referred to 

Second Appear against tho decree of E L, R. Thornton, the 
District Judge of Tncbmopoly, in Appeal No 18 of 1909, dated 
the let day of November 1909, presented against the docreo of 
C. Sobraiimama Ayyar, tbe District Munsif of Kulittalot, in 
Original Suit No. 720 of 1903 

The facts of tbe case appear sufficiently from tho judgment. 


Second Appeal No 477 of 1010 



YOl XXXVII 3 


MADRAS SERIFS 


271 


The Honourable Mr, T V Seshagui Ayyar for the appellant Nallapp* 
N. Bajagopalachanar for the first respondent. V*ioha- 

Jddgmem — The question raised in this case is one of some CIUL1 
importance. The second defendant had agreed, while the plaintiff Scnoasa 
was i minor, to manage the plaintiff’s properties and to hand paitLip?^ 
over possession to him after his attainment of majority Ono of ^ 
the duties that the second defendant undertook to perform was 
the payment of interest duo on tho debts Ho did not pay the 
interest on one of tho debts and in consequence the creditor 
instituted a amt (Original Suit No 521 of I8 Q 7) in the Ivulitalai 
District Munsif’s Court. The plaintiff and the second defendant 
were both parties to that salt, the second defendant being the third 
defendant there He contended m that suit that he had paid up 
the interest, but failed to adduce ovidenco to pro\ e his contention 
The plaintiff subsequently paid the amount to the creditoi, and 
instituted tins suit to recover the damages sustained by him in 
consequence of tho second defendant’s tailuro to pay 

The Lower Appellate Court has held that the second defend- 
ant is bound by the finding m Original buit No 521 of 1897, ind 
cannot now be permitted to allege or prove that, as a matter of 
fact, the interest due to the ci editor had beeu discharged by him 
prior to the previous suit Mi Seshagin Ayyar contends that 
the rule of res judicata is not applicable to the case as the 
plaintiff and the second defendant were co defend ints in the 
previous suit aud as it was not necessary to dotirmiue the 
question as between them to give relief to the plaintiff there 
We consider it unnecessary to determine whothor tho ca«o 
would really come strictly within the iuIo of res judicata as we 
have no doubt that the second defendant must he held to ho 
equitably estopped from raising the contenticn that he had 
really paid tho intei es>t due to the creditor He, as co-defendnnt 
in tho previous suit, had an oppurtumty to prove it. It was his 
duty to do so in order to prc\ent a decree being parsed against the 
plaintiff hero Ho failed to do *0 Ho had undtrtahen to 
indemnify the plaintiff if, in consequence of the breach of the 
covenant or his part to pa) tho interest on debts the plaintiff 
was put to any loss Owing to his failure to adduce evidence 
& decrco was passed against tho plaintiff and ho was obliged to 
pay the creditor It would bo monstrous in the circumstances 
to alio'* tho second defendant now to do that which by his failure 
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NALtiPA to do before he put the plaintiff to loss. The case of the 
Ysjrra plaintiff however might be put even on broader grounds than 
CH * tA in the circumstances it is necessary to do It has been held b y 
Spadaba both the English aud American courts that, where there is a 
tuaww 3 j. cottttacfc to indemnify, if a decree has been passed against the 
person entitled to indemnity, the correctness of that decree 
cannot be impeached by the person bound to indemnify The 
contract of indemnity might no doubt strictly be said to require 
that it should be proved that the mdemnifier acted m violation 
of his duty, as well as that his act caused loss to the party 
entitled to indemnity But the courts hive held, and we tlunk 
rightly, if we may say so, that the contract is substantially 
broken when the court has found in a suit honestly defended by 
the party eutitled to indemnity that there has been a violation 
of duty by the mdemnifier which has entitled a thud paity to 
the damages for which the indemnity has been given It has 
farther been held that, if both the mdemnifier and the party 
entitled to indemnity were parties to the action by the third 
party, as m this case, or if the indemmfiei had notice given 
to hnn of the suit against the paity entitled to the indemnity, 
the judgment would bo conclusive against the mdemnifier oven 
as an adjudication by court 

Whether the technical doctrine of res judicata is applicable or 
not, there cau be no doubt that the second defendant must be hold 
to be estopped from contending tl at the debt was discharged 
It is unnecessary to iefer to the authorities at leDgth 

the eailier cases are inferred to in the judguieut of Melmsit, 

L J , m Parker v Leais^I) See also ATerccmfile Jruestment 
and (general Trust Companj v River Plate Trust, Loan, and 
Agency Company{2) Verman on Estoppel and Res juhcata, 
pages 171 to 173 and Bigelow’s Law of Lstoppel, pa 0 es 131 to 145 
Our judgment is also in accordance with the decision of thu 
court m Kruhnan Nambiar v A annon(3) We dismiss the 
Second Appeal with costs 


(I) (1873) L.U 8 Oh App Cases 103- at p 10-8 
(3) (ISjS) ILK 21 Mad 8 


(2) (1891) 1 Cb 678 
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APPELLATE CIVIL— FULL BENCH. 

Before Mr ; Justice Wallis, Mr. Justice Sundara Ayyar 
and Mr Justice Badasiia Ayyar. 

O. GOPALAKRISHNAM RAZU (Minor, bt mother Banoarayta, lfllI 
Plaintiff), Appellant, April 11 

And 

V. May 2 

1912 

S VENKATANARASA RAZU and thebe others (Defendants), August 12 

n . and 

Respondents * October 3. 

Htniu Lau: — Joint family— Twice J*crn caste — Delt — llamas# eiyenrei of male 
mtmltr, binding on the family 

Marriage is obligatory on Hindus who (lo not desire to adopt the life of a 
perpetual Brahmacharj or of a Sanyaai and debt# reasonably incurred for 
tbe marriage of a twice born Hindu mala are binding on the joint family 
properties 

Goe»iuJara*ulw Narastmlam ▼ Hevaialhotla V enkatanarasayya [(1904) 

ILBi 27 Mad, 2061 overruled 

JEamoUKira Sasfn v Tcerachai In [(1911) I L B , 34 Mad , 422] approved 

Second Appeal against tbo deciee of T Gopalakbishna Pjllai, tbe 
Subordinate Judge of Kistna at Dlloro, in Appeal Iso 145 of 1908, 
presented against the decree ol K Goiala Row, tbo District 
Mum.il of Narsapur, m Original Suit No 581 of l^Ob 

This was a suit for the recovery of a sum of money due by the 
defendants ou a mortgage oxccukd by defendants Isos 1, 2, 3 and 
tbo fourth deiendant’s husband The thud defendant was a miuor 
at thod\t«-of the mortgage and was represented by Ins elder 
brother, the first defendant Tbo mortgagors were members of a 
joint llnidu Kshatriya family, and the debt duo under the mort- 
gage was borrowed foi meeting thonnrnnge expenses of the second 
defend mt, who a as the undivided brother of iho tlurd defei dant 
Defendants'll o«.l and V. set up a plea ol discharge wi u'h w as 1 and 
against bt both tbe Lower Courts, and a decreo for tbe am unt 
found due was passed against defendants Isos 1 2 and •*, and 
their share of the hy pot licca 1 lu third defendant und hi-i^baro 
wete exoner ited, the Courts below holding that, according 
Goimdamulu Aara«ir»7iaw v Dtiar ibhotla Venkattinara a jya{l\ 
the debt iu question was not binding on his share of tho famtlj 
property 

• second A peal No 1TC3 of lOPo 
(1) (1WI) I L. 11 , S7 Mad , .03. 
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TLe plaintiff preferred this Second Appeal. 

T Prakzsam for the appellant 
P Narayanamurthi for tlio respondent 
Ordeb — By this appeal the question lias been raised whether 
and Ayiino the third defendant in. the suit and his property are liable fora 
debt incurred to meet the expenses of the second defendant’s 
marriage The defendants belong to a Kshatnya family 

In Goundaretzulu Narasimham v Deiarabhotla Venkata - 
narasayya[\), it was held that a sale of land belonging to a joint 
family of Brahmins to defray the expenses of the marriage of one 
of its male members o innotbe said to have been made for family 
necessity aud is therefore not binding on the other members of 
the family This decision has been dissented from m Sundiabai 
v 8htvnarayana[ 2) and its correctness has been doubted in the 
judgment of this Court in Kamesuara Sastri v Veeracharlu( 31 
In both of these cases the matter is fully discussed There is, 
howevei,a suggestion m the last-mentioned ruling and in a later 
judgment in Malayand* Gounder v Subbaraya Vaiiaiaraya 
Gounder{4 •) that a distinction might perhaps be drawn between 
the case of Sudras and that of the three twice born castes But 
though the judgments of ChandavakAh, J, m Sundrabaiv 
Shivn irayana[2) and of Kbishnaswami Aytab, J , in Kamencara 
Sastri v Veeracharlu(3) «how that regarding the question from 
the point of view of religious ceremonial it may be said that there 
is a greater necessity for marriage among the Sudras than among 
the higher castes, the Bombay mling clearly holds that there 
is no difference in the law in the two cases and that is also the 
inclination of opinion as expressed in Kamesicara Sastri v 
Veeracharlu( 3) 

The question whether tho marriage of a male member of a 
joint Hindu family belonging to one of the twice horn castes ia A 
family necessity and whether a debt incurred for the purpose of 
such marriage is binding on the other members of tho family » is 
one of importance and ought to bo settled Wc, therefore, refer 
the above question for the opinion of a Full Bench Pending tho 
receipt of the opinion of a Tull Bench, tho Second Appeal will 
stand over 


Gopala 

XB1S.HNAM 

V 

Venkata 

AAKAoA 


(l) (1904) HR 27 Mad 20C 
(3) (1911) I L U , 31 Mad, 4*>2 


(21 (1908) T LU, 32 llora, 81 
(4) '■» ^ of if*oa 
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This Second Appeal coming on for hearing as per order of Gopam- 
referenco before a Fall Bench, the Court (Wallis, Sb^oaiia Ayyas kR, *^ ,N4K 
aad Sauasiva Asyas, JJ ) expressed the following Sfssata 

OpiMpv, — -It is sufficient to say that we agree with tho 

judgment of Kkishyaswasji Atyab, J , in Kameauara Sastn v suhdaba 
Veerackarlu{ 1) , that marriage is obligatory on Hindus who do 
not de&ire to adopt the life of a perpttual Brahuiachari or of Attar 
a Sanyasi, and this being so, that debts reasonably incuircd for 
the mirtugo of a twice-born Hindu male are binding on the joint 
family propel ties 

This Second Appeal comiug for final hearing after tho ex- 
pression of the above opinion of the Full Bench, the Court 
delivered the following 

JuDQUFNT.—Having regard to the decision of the Full ' BCCB8 * nni 

0 0 AND ayuno. 

Bench, the decree of the Lower Courts mil be modified to this JJ 
extent that there shall be a decree making the interest of the Hurd 
defendant aLo liable The appellant will be entitled to his costs 
from the respondents 


APPELLATE CIVIL. 

Before Jf r Justice S undata Ayyar and Mr. Justice 
Sadasua Ayyar 

G PAPARAYUDU (Plaintiff), Appellant, l9U 

October 9 

G RATTAMMA and iwo others (Defendants), Respondents * 

Hindu Latc—Widou — Alienation in part for neceiWy— rtteri oner mom? for 
declaration aa to invalidity of tale on jaument cf bmdinj po t to of the 
conttdiration— Abie nee of ofer to pay, if fatal to smt~Conitt &«j l declarati n 
— form of decree 

When a reveriioner durms the life time of the w low tea fore d duration 
that an alienation in part f r nec 8 i y la mtalid beyond the lne tune of the 
widow, on payment of the bin 1 ng portion of tt « c under moo 

Held, that tl exit should i ot fail on the n i-re grour 1 of the at sonce of an 
offer in 11 o plaint to }ay tho amount that wa* bu Uni. on tho rem atone r 


(1) 1 Lit 31 Mod. i 2 
• feeCO d Aj peal No 9^0 of 1911 
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®,°*’ ALA Tie plaintiff preferred this Second Appeal 

*alfe>uNAM fjm — » , 

v 1 Jrralnsa.m for the appellant 

^lkaIa ^ ^ iTayanamurth l for the respondent 
AbscTrauju ® kdeb — By this appeal the question has been raised whether 
and Aylino the third defendant in the suit and Ins property are liable fora 

- debt incurred to meet the expenses of the second defendant’s 

marriage The defendants belong to a Kshatnya family 

In QovmdaraMu Narasimham y Deiarabkotla Venlata- 
narasayya(\), it was held that a sale of land belonging to a joint 
family of Brahmins to defray the expenses of the marriage of one 
of its male members cmnot be said to have been made for family 
necessity and is therefore not binding on the other members of 
the family This decision has been dissented from in Sundidbai 
v Shtvnaray<ina{2) and its correctness has been doubted in the 
judgment of this Court in Kame&itara Sastn v Veeracharlu(B ' 

In both of these cases the matter is fully discussed There is* 
howevei, a suggestion in the last-mentioned ruling and in a later 
judgment m Malayandt Gounder v Subburaya Vanaiaraya 
Gounder(i) that a distinction might perhaps he drawn between 
the case of Sudras and that of the three twice born castes But 


though the judgments of Chanda vakar, J, in Sundraba% v 
8hivmrayana(2) and of Krishna9WAM1 Attar, J , in Kavieswara 
Nasfri v Veeracharlu{Z) show that regarding the question from 
the point of view of religious ceremonial it may be said that there 
is a greater necessity for marriage among the Sudras than among 
the higher castes, the Bombay ruling clearly holds that there 
is no difference in the law m the two cases and that is also the 
inclination of opinion as expressed in Kameswarct Sastrt v 
Veeracharlu(3) 

The question whether the marriage of a male member of a 
joint Hindu family belonging to one of the twice horn castes is a 
family necessity and whether a dent incurred for the purpose of 
such marriage is binding on the other members of the founly, is 
one of importance and onght to be settled 4\ c, therefore, refer 
tho above qncstion for the opinion of a Tull Bench Pending the 
receipt of the opinion of a Full Bench, the Second Appeal will 
stand over 


(1) (1004) ILR 27 Mad 206 
(3) (1011) I L n ,31 Mad- 422 


{21(1001) I LU 32 lloro, 81 
(4) Appeal No Oj o( 1OO0. 



TOL XXXY1L] 


MADRAS SERIES 


275 


This Second Appeal coming on for hearing as per order of 
reference before a Full Bench, the Court (Wallis, SuvnAitA Ayyab 
and Sadasiva A\ yah, JJ ) expressed the following 

Opinion. — It is sufficient to say that we agree with tho 
judgment of KriallNAswAiii Ayyak, J, in Kamesnara Sastn v 
7eer«ich«r/u(I) , thac marriage is obligatory on Hindus who do 
not desire to adopt the life of t perpetual Brahuiachan or of 
a Sanya*i, and this being so, that debts reasonably incuired for 
the marriage of a twice-born Hindu male are binding on tbe joint 
family propei ties 

This Second Appeal coming for final hearing after tho ex- 
pre sion of the above opinion of the Full Bench, the Court 
delivered the following 


Wallis, 
bONTMBA 
Amt and 
Saoasita 


Bench the decree of the Lower Courts will be modified to this 
extent that thero shall be a decree making the interest of tho third 
defendant also liable Tho appellant will be entitled to Ins costs 
from tbe respondents 


APPELLATE CIVIL. 

Before Mr Justice SunJata Ayyar and Mr. Justice 
Sadasiia Ayyar 

G PAPARAYUDU (PiArmrf), Appellant, 

October 9 


G RATTAM3IA and two others (Defendants), Respondents * 

Hindu Lair — TT*<toiP — Alienation in part for necees ty— F fieri oner iuinj for 
declaration as to invalidity of «al» on paumrnt of binding po hoi of the 
contidiration— Absence of otfer to pay, if fatal to suit—Condit na} declaration 
— Form of decree 

When n reTcrMoner durin„ the life-time of the widow vues for a declaration 
that an alienation in part for nec a 1 y is invalid leyond the lue tune of the 
widow, on ) ayment of tho bin l ng portion of tl e enuaider (101 

Held, that the Suit should i ot fail on (he mere groun 1 of the a) fence of an 
otter in tl e plaint to jay the amount that was binding on tho reveiaioocr. 


(I) I L It Si Mai 4" ’ 

* becond A | peal \o WO of 1911 
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Papabayddo Sin 5 am Betti Sanjitu Kondayya v. Draupadt Bayamma (1908) I L B , 31 Mad ,. 

® 153, not followed 

JUXIAUUA 

Bhagvat Dayal Stngh v Debt Day a I Baku (1903) I L B ,35 Oslo ,420 (P 0 ), 

applied 

Held also, that a conditional decree may be passed 
Mahomed Shumsool v S^stouSram (1874) 2 I.A , 7, referred to 
Per Scnda&a Atyab J —The uncertainty rcgatdmg tbe perain who would 
be entitled to succeed the widow is no ground for refusing a declaration 
rogai ding the chi rarter ot the alienation and a declaration maybe made that 
the alienation is invalid aa a whole, but that on equitable grounds the alienee 
faonld have a chaige declared in his favour for the binding portion of the- 
consider v ton 

Ur\ Dui Boer v Sluaumat Hantbult% Eoeram (1883) 10 I A , 150, applied 
Scmble —I he proper form of the decree in such suits is merely to make a 
declaration that the alienee has a charge *or a certain sum of money 


Second Appeal against tie decree of T Gopalakbishna Pillai, 
the Subordinate Judge of Kistna at EUoro in Appeal No 426- 
of 19X0, preferred against the decree of G. G. Somayajulo,. 
th<a District U.uus\.f Tauuku in Original Suit No 674 of 
1909 


8om>ab» 
Attar, J 


The facts of this case are sufficiently set out m tho Judgment 
of Scndara Ayyae, J The pray cr in tbe plaint was aa 
follows — 

" The plaintiff prays that the Court will be pleased to pass- 
a decree . . that the sales by tho first defendant to 

defendants Nos 2 and 3, cannot, after payment of the sale nmonnt 
to defendants Nos. 2 and 3, nffoct tho plaintiff who is tho heir of 
tho first defendant after her death ” 

P. Narayanamurlhx for the appellant. 

A Visianatha Ayyar for tho lespondents 
Sd'idaea Ayyar, J — Plus is a suit bj a ‘Hinda reiersioncr 
for n declaration that two sales made by tho widow of tho last 
owner, the first defendant in the suit, to tho second and thud 
defendants respectively are not valid beyond the life-time of tho 
widow. Tho bales wore admittedly made for tho dischargo of 
the widow’s husband’s debts. Tho attack against them was 
based on the grouud that the prices settled for tho sales were 
very madeqaato. Both the Lower Courts havo dismissed tho 
smt on the ground that tho plaintiff not having offered to pay to 
the parchasors tho consideration money which was used for the 
dlochurgo of tho husband’s dobt* tho smt is not maintainable* 
Tho decision is rested ou tho authority of Sinyam Solti Sanjit* 
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Kondayya v Draupadi Boyainma(l ) That caso no doubt sup- p.miuYui>tf 
ports the proposition th it such an offer should bo made by the Battakma 

party seeking to set aside a sale But the decision of the Privy „ 

Council in Bhaguat Dtyal Stnghv Doll Bayed Sahu( 2 ), 13 autho* Aytab j_ 

nty for the position that the suit should not fail on the mero 

ground of tlioabscnceof an offer in the plaint andthat a conditional 

decree might be passed The caso before the Puvy Council was 

one in winch the suit was instituted after the death of the alienor 

and plaintiff was entitled to possession at the time of the suit 

There can be no doubt that a reversioner suing tor possession after 

the death of the widow can only get a decree on condition of pay 

mg whatever portion of consideration for the sale by the widow is 

held to bo binding on the estate In Singam Seiti Sanjtv 1 Konday- 

ya v Draupadi Bayamma* 1), two decisions of tho Bengal High 

Court are relied on In one of them Muttecram Roua,' v Gopaul 

Sahu( 3), the suit was instituted after the icversioner bad bicomo 

entitled to possession and there can be no doubt that he conld 

not claim a decree except on condition of paying tho amount 

Tho case probably went too far in laying down that there should 

be an offer 10 the plaint to mako payment of any amount that 

was biuding on tho reversioner^ The other case is PI ool Chund 

Lall v Bughodbuns Suhaye(-i) It was decided in 1867 before 

the enactment of the Specific Relief Act, section 12 of which lays 

down the condi 10 ns under which declaratory decrees might be 

granted Ono of the illustrations to that section shows that a 

Hindu revcrsionei might institute a suit for a declaration that a 

transaction entered into by a Hiudu widow is not binding on the 

reversioner According to the view of the Puvy Council in 

Ian But Kotr v Mussumat IJatnb itti Knerain(b) a decision in 

a suit instituted bv one reversioner may not be binding on 

another person who may happen to bo the actual reversioner 

when the widow dies Soe also \f ussttmm it Chan I Koer v Partab 

Stnghfi) But there can bo no doubt that notwithstanding this 

inconvenience a suit by 1 presumptive reversioner at the time of 

tho alienation for a declaration of its invalidity is maintains! to 

Iu PhoolChutd Ball v I?i jhoot 1 ns Si hayf{±) tho judgment 

(1)(1P0S)ILU 31 Mad 153 (2) (IWs 11 It 3o (. ale 4.0 (PC) 

(3) (Ib73) IIGdII 4lo (») (IsGn) OUR 13 

(6) (1833) 10 I 1 150 (6) <ISv*) 16 I A 1-6 
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4TiftiTn>o was p at tiy rested on tho ground that tie plaintiff did not nsk 
Ea ttam ua that the Court should put the vondeQ (alienee) in the sane post* 
Sondaba tioa sis if he had obtained i mortgage for the amount which was 
■Aytaii j hmduig on the rtversioner This suggests that the Court might 
declare the sale invalid but at fho same time declare that the 
vendee has a charge for the portion of the consideration paid by 
him which is binding on tho reversioner Sir Babnes Peacock 
no doubt points out that a declaration tl at a reversioner may 
obtain possession on the death of the widow on condition of 
paying a certain sum of mouey ought not to be made because 
tho plaintiff who institutes a suit for declaring an alienation 
invalid may not survive tho widow and it would be optional with 
the actual reversioner who becomes entitled to the estate on tho 
widow's death to ieco\er possession or not, but as already ob- 
served this mconvenience arising from the fact that tho plaintiff 
may not bo tho actual reversioner who succeeds tho widow exists 
equally whether the decree is ono altogether setting aside or 
upholding a sale or oue pronouncing it invalid as a salo but 
dcclaung a charge in favour of the alienee The law os to 
declaratory suits was not the same when Phool Chuud Zall v 
Rughoobuvs Suhaye ^1), was decided as it has been after tbo 
enactment of the Specific Belief Act And tho decision in that 
case theicfore, caunot saMy bo relied on in cases arising under 
tbo present Act In Mahomed Shnmsool v Sheu ukram\2), where 
a person having a reversion sued to set asnlo a sale rnadi by a 
life- wnei , their Lordships of tbo Privy Council felt no difficulty 
in passing a decree tha 1 on tho death of the life-owner tho plain- 
tiff would bo entitled to possession on pa} mont of portion of 
con side ration for the sale which was binding ou hua Their 
Lordships dul not decide whether tho estate would on the death 
of the life-owner pass to any one as tho owner of a vested rever- 
sion or to tho piraon entitled to succeed unler Hindu Lawns 
reversioner on the termination of tho life estate That dicision 
thoicforo would bo authority fir tho position thnt oven if tho 
rcveisiouer lias no vcslel interest, a docroo might be passed that 
tho rovorsioucr wool l bi entitled to possession of tho property 
after tho dc ith of tho lifo owner on Ins complyiug with Certain 
conditions NVhatcvor that »ia) bo, it is lifllcult having regards 


tl) (lf>6&) 9 \S K , 10S 


(2) (1971) 2 I A , 7 
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to the ruling of the Privy Council in Ian Dut Koer v Mussumat Papajutodb 
llansbuttx Soerom(l), tint the uncertainty regarding the person jjattamma 
who would he entitled to ancceed the widow is a ground for A 

refosing a declaration regarding the character of the alienation, aiyar J 
and if an alienation may he declared to ho altogether valid or 
altogether invalid notwithstanding the unecitrunty about the 
reversion there seems to be no apparent reason why a declaration 
should not he made that the alienation is invalid as a whole but 
that on equitable grounds the alienee should have a charge 
declared in his favour In Gobind Stnjh v Balde 0 Smgh(2), a 
decree was given declaring that the reversioner would bo entitled 
to possession on payment of a certain sum o% monoy which was 
binding on the reversiontr The proper form of the dectee how 
ever would appear to he to make met eh / a declaration that the 
ahence ha* a charge for a certain sum of money 1 he question 
whether a decree m such a form could not he passed was not 
considered in Smgam Seth Sanjivi Ronday ya v Draupatli 
Bayamma{3) The decreos of the Lower Courts must be re\ ersed 
and the suit remanded to the Court of first instance for fresh 
disposal according to law Costs up to date will abide the 
result 

Saoasiva AvYAr, J — It is now settle 1 law that a widow Sadamva 
inheriting to the husband’s estate ol tain9 0 nlv a qualified interest 
m her husband’s properties It is further settled law that the 
nearest contingent reversioners can hnnr' suits attacking the 
e< wi low’s nlicnatnn* in her lifetime To say under those circum- 
stances that the suit of nn honest reversioner who admits that 
tho alienation was partially justified should ho at onco dismissed 
as a suit for a conditional declaration wlulo a snit by a di>hone«t 
reversioner who eoel u to have tbo alienation wholly declared void 
a3 against the reversioner should bo tried to tho end seam* to be 
anomalous On principle I do not see win * deal nation that a 
sale is wholly voil should bo trcatel o i a better footing than a 
declaration that the sale is vo d as a *ale a d can onU bo treated 
■as n charge for a ceitara amount n the propel t\ alienate 1 The 
very object of allowing a suit br a coutiu^eot rover toner Ins 
beui unfortunfitcU if I may he j trn itted to sa\ «o N lef died to 

m (1833) 101 i 180 (2) (IP03ML.H. 2- All 330 

' (3) (10l») I I K 31 Mads 1 3 

2 ° 
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PAFAHAYUOU 

V, 

Eaxtamma 

Sadasiva 
Ayyab, J 


1912 

October 18 


Napikb, J 


a very large extent by tbe decisions which are binding on us to 
the effect that a decree passed in favour of or against such a 
reversioner is not binding on a remoter reversioner 1 may be 
permitted to hope that the legislat ire should see fit to enact that 
the decree in a suit bo~icl fide brought and litigated b) the then 
nearest reversioner 19 binding on the remoter reversioners Iu 
the result I concur in the decree proposed by my learned brothel 


APPELLATE CRIMINAL. 

Before Mr Justice Napier 

Re NARAYANA PADAYAOHI (Accused in Calendar Case 
No 318 op 1912 ov the file of the Second class 
Magistrate of Panbuti)* 

forest Act (Madras Set V of 1882) ss 26 S3 and 55— Compounding ojjenct 
The word* do flutter proceeding* ehalJ bo taken in section 53 of tl o 
Forest Act (Madras Act V of 1882) mean that proceedings then m progress 
must lapse 

Case referred f or the orders of the High Court under section 
438 of the Cuminal Procedure Code by M Aziz vv -WN Koak 
B ahadur, the District Magistrate of South Arcot, in his letter, 
dated 18th August 1912, No 1 124 M C of 1912 

The facts of the case are stated m the order below 
The Acting Public Prosecutor Mr L A Goundarajluua 
Ayyai, for the Crown 

The accused not appearing in person nor by pleader 
Order —The accused in this case was charged with en 
offence under section 2 6 of Act V of 1882. This offence *8 
compoundable under section 55 of the Act It is admitted that 
the accused has paid Rs 2 by way of compensation to tho village 
inonegar for the Torest authorities 

Section 53 provides that on such payment no further pro* 
ceedmgs shall he taken against such person This section must 
mean that proceedings in piogre33 must lap o. That being so 
tho Magistrate had no jurisdiction to convict tho accused. I 
set asido tho conviction and order the fine to bo refunded 


* Cnmual Retii on Cate No 4f9 of 1012 
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APPELLATE CIVIL. 

Before Mr. Justice Abdur Bahtin and Mr. Justice Spencer. 

B. VENKAYYA AND ANOTHER (DEFENDANTS NOo 2 AND 8), 
Appellants, 
v 

K. SATEYYA and another (Plaintiff and first defendant), 
Respondents * 

E)ectmcnt— Landlord and tenant— Right of lei>ee after eipiry of Itme, to eject a 
treepauer 

Where a lessee whose loans had expired prior to suit, sued for possession of 
the lead leased to bun, from a trespasser 

Held, that the expiration of the lease did cot necessarily imply the expire* 
tion of the lessee’s right of possession, *»nd the lessee was entitled to a decree 
for possession as against trespassers a fortioi t where the landlord acquiesces in 
plaintiff getting a decree 

GiMmsr liucklund (18G3) L J , 32 Extb , 156 and Knight v Claris (18«5) 
16 Q B D , 291, referred to 

Second Appeal against the decree of T. Gopalankisuna Pillai, 
the Subordinate Judge of Kistna at Lllore, m Afpei! Suit No 42 
of 1009 presented against the decree of S Nilakantam I’antueo, 
the Additional District Munuf of Tanuku, ia Origiual Suit 
No 79 of 1908 

The second defendant was in possession of certain lands 
belonging to a temple of which the fii st defendant was the trustee. 
The plaintiff took a lease of the lands from the fir»t defendant for 
faslis 1314, 1315 and 13 1 6 and ontued upon the lands aud 
forcibly dispossessed tbe second defendant, who however sued the 
plaintiff under Bcction 9 of the specific Relief Act, ind was re- 
instated m possession on the 30th August 1906, m pcrsuance of 
tlio decree of Court The plaintiff thereupon tiled the present 
Miit on the 17tli September 190b, after the » xpir\ of f«i<di 1316, 
for establishing the first defendant’s light to the lauds, and for 
recover} of possession thereof from the second di fendaut together 
with mesne profits 'lhe second defendant plea Jed tnU r alut that 
ho was trustee of tho temple, and that he possessed permanent 


1911. 
October, 
U and 31. 
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Tshkatya right of occupancy m the suit laud. Both tho Lower Courts 
SaiVtya decreed the suit in favour of the plaintiff, neg itiviug the pleas of 
~ the second defendant 

The second defendant appealod 
P. Karayanumurii for the appellants 
8 Gopala&uamtayyangar foi the first respondent 
S V Padmanabhachanyar for the second respondent. 

Annvs Judgment ^-The District AIuDsif has found on the third issue 
brsNCE* A> JJ that the appellants (defendants Nos 2 and 3) had no occupancy 
rights and, although the Subordinate Judge has not recorded 
any express finding on this poiut, it is clear from his judgment 
that he regarded the relations in which the parties stood, 
as precluding any independent right of occupancy existing 
in these appellants We think tint Exhibits C and XI show 
that the District hlunsifs conclusion cn this issue was correct 
It was contended for the appellants that the (hist respondent's) 
plaintiff's title having beou detei mined before suit by expiry of 
Ins lease deed ho was not entitled to obtain a decree of eject- 
ment agaiust tho appellants, but we think that the expuatioa of 
his lease deed does not necossanly imply the expiration of his 
right of possession and as ag mist parties who are in no bettor 
positiou than trespassers ho is entitled to a decree [vide Gibbms 
<r. Bucklaml( I) aud Knight v Clarl ei2)j. 

We may add that the landloid, who is the first defendant, 
acquiesces m the plaintiff getting a decree and it lias been shown 
that the appdlauts are not m a position to resist the landlord's 
right. This Second Appe il is dismissed with costs (quo 6et), 


(l) (181*1) hi « Eicl» , i.*J 


to (lbsa) 15 Q U D , 291 
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APPELLATE CIVIL. 


Before Sir Charles Arnold White, K T , The Chief Justice, and 
Mr. Justice Saukai an Nair 


±\ VENRATACHELAPATHY (Plainth*), Appellant, 1012 

November 

4 and £. 


SRI RAJAH BOMMAVARA SA'l YANARAYANA VARAPRA- 
SADA SIVA ROW NAIDU BAHADUR, Zauindar Gaud, Minor 
undlr tuk Court of Wards by his guardian adliten, the Collector 
op Kistna and four others (Dependants Nus 2 and 3 to 5, tun 
Respondents Nos 2 to 5 are tiil legal ueircsentatues op the 

DECEASED FIB ST DEFENDANT), RESPONDENTS * 


JSIodra* Court of 1 \uritAct {I of 1902), tee 4) (1 )— Notice of tint— Suit for 
money tin itt relating to property of a ward 
A suit for money is a suit i dating to the jroperty of a word within tho 
mcamug of subjection 1 of section 49 of (Madias Act) I of 1902 (Madras Court 
of Wards Act) and req mei a notice of suit uudor that section 
A mete demand for payment is not » notice of suit. 


Appeal against the decree of the Subordinate Judge of 
G^canada in Original Suit No 70 of 1908 

Thqj acts of this case aro statod in the judgment below 
The Hofrjnruble Mr A A Oovmduiaghaia Ayj/ai for tho 
appellant. 

Dr. S. SwaHtnadhan for the lirat respondent 
P. Nagabhushanam for respondents Nos 3 to 5 
Sait upon a proinissory-noto against a ward undor tho 
Court of "Wards. 

WnirB, C J. — Ono of the points first raised in this appeal Wum, c J 
is not altogethei freo from difficulty, but as wo have made up 
our minds about it, wo do not think anything is to bo gained by 
further consideration. The two points which hate beeu raised 
by Mr. Govmdaraghata Ayyar onbohalf of the appellant arise 
under tho second issue in the case, viz , whether tlio second defend- 
ant, the Collector, w is entitled to notice of suit under section 49 of 
Madras Act I of 1902 aud if so, was a \ahd notice scritdou Intu. 

Sectiou 49 is in those terms “ No suit relating to the person or 


Ajpcat Ao iiv( im 
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Venkata- property of any ward shall he instituted in any civil court until 
cnEtApATHY expiration of two months after notice in writing has been 
B s | l delivered to or left at the office of the District Collector specified 
How naidd m the notification under section 19 or the Collector appointed 

under section 46, as the case may be ” 

VVniiK C J Hi Govindaraghava Ayyar has argued first that no notice is 
necessary and secondly , if notice was necessary, the notice which 
the evidence shows was given in this case was sufficient Aa 
regards the first point, the question tarns on the construction of 
the words “ No suit i elating to tire person or property of any 
ward shall be instituted, etc ” and the question we hai e to 
considei is what is the meaning of the words " relating to the 
person or property of any ward ” for the purpose of the section 
Mr Govindaraghava Ayyar has pointed out that the words are 
‘relating to the person or property " and not "affecting or winch 
may affect the person or property ” of a ward The suit before 
us is a money suit, a claim on a promissory note, xn which it ^a3 
sought to make the ward or the estate of the ward liable There 
can be no question that if the plaintiff succeeds in this suit the 
estate of the ward will bo affected because oxccution will have to 
go a o amst the estate But the words are not ** affecting }> 
but" relating to " It is quite clear if we adopt Mr Govinda 
ra^bava Ayyar*s construction we shall have to exclude from 
the scope of the section every money suit, because such a 
suit according to him, though the result may affect the estate, 
does not relate to the estate But a suit for money in 
which a decree may bo realised in elocution against the 
estate of the ward seems as much within the mischief of tbo 
section as a suit relating to the specific property of any ward 
which according to Mr Govindarigliava Ayyar is what tho legis- 
lature meant According to Mr Govindaraghava Ayyar so far 
a<= I can see the suits winch corno within the section would be 
limited to mortgage suits and ejectment suits How o> er that may 
be, a suit for money would certainly bo excluded from tho 
operation of tho section 

On the other lmnd, the construction which Dr Swatm- 
n idhun ou behalf of the rtspondent contends is tho right 
construction no doubt leads to this It is difficult to 
think of a '•uit against a ward which does not relate to 
tho person or property of tho ward, and that being 
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his construction to a great extent, it not entirely, renders the Vevkata- 
words “relating to the person or property of any ward” super- CH *“ PATnT 
Quousor meaningless and section might as W6ll well run “ no F 3 |* 
suit against a ward shall be instituted in any Civil Court ” Eow Vaidu 
Dr. Swammadhan suggests, and there is some force m the Ba hap0 b 
suggestion, that the words “ relating to the person or property ” WB,T *» ^ 
were adopted as a compendious form of expression having regard 
to the general scheme and scope oE the Court of Wards Act 
which gives protection to the person and property of the waid 
The conclusion I have come to, although the point is not 
altogether free from doubt, is that the learned Judge is right 
in the construction which he adopted that a suit for money is a 
suit relfttiug to the property of a ward within the meaning of 
sub-section (1) of section 49 of the Madras Act I of 1902 

Oar attention has been called to a few authorities I do not 
think that the decision in Sri Venlcatachallapathy Sahaya 
Vtyavasaya Company v Kanahasabapathia Pillai{l) to whica 
Mr Goviudaiaghava Ayyar called our attention helps him much 
That was a case in which a question as to tho construction of the 
words “relating to trust” within the meaning of article 18 of 
the schedule II to the Provincial Smalt Cause Courts Act aroso, 
and it was there held that the suit ui that Case was not a suit t elat- 
ing to a trust A case which is moio m point is au English caso 
— In re 8tatnes(2) The question thoie was with reference 
to tho construction of Order LI, rulo 1 of the English Rules of 
the Supremo Court That rule provides that if in any cause or 
matter relating to any real estate it appears necessary that the 
real estate should be sold the Court or a Judge may order tho 
same to bo sold Tho question was whether the " cause Or 
matter ” in question related to real estate The ictiou was by 
the next friend of an infant claiming an account of the personal 
estate and rents and profits of tho real estate Xoeth, J , held 
that that was not a cause or matter relating to real estate He 
said it was really an action for tho recoaery of rent3 and profits 
and that tho Court had no power to sell an infant's real estate 
merely because it thought it would be for his benefit that it 
should ho sold The words of Ordor LI, rule 1 are “i dating to 
real estate ” Here the expression is much wider “ relating to 


(1) (1910) I LJL, 33 Mad., 434. 


(3) (18s6) 33 Ch. D , 173, 
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Venkata* person or property ” The property may be real or personal. As 
cnEi,ArATHr k ag k een pointed out the legislature could not bavoiadopted wider 
B^g 1 y *sj” A or more comprehensive words than “ relating to n and I am of 
Bow Vaido opinion that the words relating to the person or property ” are 

' wide enough to include a case in which a claim for money is made 

White, C J a g a i na t a wa rd. 

The second point I can dispose of very shortly. Here again 
I think the learned Judge was right It seems to me that 
neither Exhibit E read alone nor Exhibit E read by the light of 
tlie other documents and the other facts proved or admitted can 
be said to constitute anotico of suit for the purpose of section 49 
of Madras Act I of 1902. They all come to nothing more than 
a demand and cannot be said to amount to a notice of suit. 
That being so it is really unnecessary to consider'whother the 
notice was bad on the further ground that it was not delivered 
to or left at the office of tlie District Collector and it is not neces- 
sary to consider whether in a case where the evidcnco shows that 
notice was given to the manager and brought to tlie knowledge 
of the Collector it is enough for the puiposo of the soctioil. 

On both the points I think the loirned Judge was right and 
I dismiss tho appeal with costs, one «et to first respondent and 
Rs 50 to respondents Nos. 3 to 5 

Saskabav Sankauin Naih, J. — I agree. 

Nair, J. 


APPELLATE CIVIL. 

Before Jfr. Justice Miller and Mr. Justice Abdur llahim. 
P. SEETHAI AMMAL (Pluntifp\ \ppellant, 


1912 

November 4, 
S and 0 


P. N'AGIIIAR AMMAL and five otuebs (Defendants), 
RESPONDENTS * 

77i*ju Laii*— Bvce-fon— Stt? mother eannel ml «ri t under .Vifcjltharo tiio 
may tnl eril according lo a tprcial c aili emt m. 

1 «I*p-mothct U not ta baftU.wed lo inherit to hor ttep ton ■■ * getrajt 
tapiiuLi. 


• dppoal Vo. lbl of 1310 (C*ril Mi*ocll»neou» IVtUloQ No S3 of 1911) J 
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Xfor» t Ck (ISSS) I L R S Mai 107 (F B ) ox phined 

The a/ifalsftrti a Law (aj art from naige) doee not lernjmin a step niotl cr as 
in the lino of heirs at all Properly should go to the Crown in preference to 

T1 is c*an was reman led on the following ndtitional usoo (infer alia), 

* whether accordin'* to tho u«acp of the easto to il ch si o and tie I rst defend 
ant belong the s ep motion* e> tilled to 1 her t to her step son ’ 

Appeal agaiust the decreo of T Swami Ayyar the Subordinate 
Judge of Knmhahomm m OngimlSuit No. 50 of 1909 and 
petition to admit in evidence a copj of the judgment of 
\. N Ava\t\raka Ayvab the Subordinate Judge of Kuniba- 
konam, m Original Suit No 15 of l r 08 

The Honourable Hr V V Seshagiri Ai/i/ar aaA T V Mufhn- 
Irishna Ayyar for the appellant 

T Rangn iehnrvjar for the fir3t respondent 
K Parlhenat ithi Ayyaiiqai foi respondents Vos 2 to 0 
Millkp, J — The plaintiff mi<l tho first defendant are both Mitira, J 
xvidows of the father of the last male owner of the piopeiti 
in dispute and they are both step-mother*, of the last imk. 
owner , and the question is wrhether tho plaintiff has any right 
to share in tho propertv in disputo which has been conveyed 
to the first defendant by certain persons who allegi d themsehes 
to bo the sons of the giant] father of the last male owner J lie 
question so far as it turns on Hindu Law is whether a step- 
mother is entitled to -succeed in any circumstance to the property 
of her stop son and it Ins divided itself pricticulv into two 
paits in this Cmnt first whether she sh uld not he gnen aright 
to succeed as being in the class of gotmja sapmdas and secondly 
whether, eien if she Ins no right is a member if tint clas*, still 
she is a svpinda within tho meaning of til t term m tho 
Mitilcshara and should be allow < 1 to sncreod 1 efor< tin (.run 
at am rate, as t» relation though m t as u gotnja npinda In 
Ins opening Mr ^e h igin Vmi 'uggestcl 1 lit he did not pre«s 
tho contention tl at tl e ti p m tlicr shoal 1 he allow e 1 to succee 1 
as being < quivalcnt or next door t tin m ther I think it is eleir 
tint that c< ntontion ennn t sticnel in tlic fact of tie deu«ioas 
of this and the other High C mts, Tin contenti n which ho 
did press then was that as a ^otraji eapinda «he ought to bo 
illowod to succeed It seems to me that that question his» been 
decided against him bj a Pull Bench of tins Court in J/<m v 
S3 


Beitjiai 

Nachiab 
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Chmnamn al( 1 ) It is suggested that we should treat that case as 

merely deciding that the step-xuo+her is to he postponed to tho 
paternal uncle, but it seems to me that there is nothing in 
that case eithei m tho judgment of Sir Charles Turner, C «T. 
or in the judgment of Muxtusvnami Ayyar, J which suggests 
that they had in mmd the necessity of deciding any question 
other than whether the step mother is in the line of heirs at all 
Perh ips I am wrong in saying that it 13 not suggested because 
the learned Chief Justice does suggest the question, whether 
if she is in the line of heirs she is not postponed to tho paternal 
Uncle But the decision of the matter did not proceed upon 
any preference of a male sapiuda to a female sapindi except 
Ui tins Beuse that female sapmdas unle s they are mmed in 
the text of the Mitakslnra are excluded altogether That, 
I think, is what Mart v CAtwiammal(l) clearly lays down 
Iso doubt both the Chief Justice who spoke for the majority and 
Mdtiuswaui Ayyar, J who agroed with luui, though perhaps 
on slightly different gtounds both those learned Judges took, 
it that tho step-mother was a sapiuda within the meaning of 
that term as defined in the Mitikshara, but they do not base 
thoir decision excluding her fiom luhtritanco on tho ground that, 
though a Bapiuda, bIio must be postponed tn tho pafornal uncle, 
they I'stmctly exclude her altogether and not merely postpono 
her That ia clear from the judgmout of both tho loarncd 
Judges u lbo claim of thi step mother as a gotraja sapinda” 
(that is bir right to succeed in that capacity) says the learned 
Chief Justice u has not been iu my judgment ostabhshod 
and" (for that reason) "the claim of tho paternal undo must 
bo allowed ** not that she might come in if tho paternal undo 
were not 1 preferential liur, but that her claim as gotraja sapiuda 
had not boon established x\.nd MutxcsWAMi Ayyar, J. *uy a 
“ Though I entertain no doubt that she is a gotraja sapinda iu 
tho Mitakahara sense of sapindv rcUtionship, I do not think 
that all female sapimlas are rccognibod ti be hurs m this 
Presidency ** , and then lie gives certain instances and ho 
suggests that if usage wi.ro in fivonr of the stepmothers 
claim ho could not say tliat tho ilitakshara actually declared 


(1) tlrs-) I'B.iMJ lo7 u p 1C9 (P ii } 
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against its legality, but be is not inclined to depart on that beethai 
ground from tbo course of decisions upon tbo point the NlcnlAR 

result seems to be that tbo case we are asked to decide here has * , 

Ml&EKR, J 

beeu decided by a Full Bench of this Court aud that decision is 
clearly binding ou us, and I for one am quite content to follow it 
aud am nit disposed to question it now I therefore tako it that 
it has been decided, so far as this Court can decide it, that the 
step mother is not to be allowed to inherit to her step-sou as 
gotraja sapmda 

Then I come to the second point which Mr Seshagiri Ayyar 
raised, that is, whether she should not be allowed to succeed as 
a relatiou Now it is very difficult for mo to find any place in 
the scheme of succession laid down by the ilitakahara for 
relations who are not either those specially named or gotrajas or 
bandhus No doubt there is a passage m Kutti Animal v. 
Radalnstna Aiyan{l), which has been relied upon and which is 
criticised in Jogdamba Koer v Secretary of State for India m 
Council^ 2), which might suggest that the learued Judges there 
considored that all relatives however remote, whether they 
be sapindas or bandhus or not, have to be exhausted before the 
estate, can pass to the Crown. Tho passage might suggest that , 
but the decision in that case has been explained in this Court to be 
that a siste was there allowed to succeed as being a bandhu and, 
as haa been pointed out m Lalohmnnammal v Tir liven gad a (3), 
it does nut necessarily follow from this passage that the learned 
judges who decided Kutti Ammal v Radalnstna diyan(I) 
intended to suggest that there wero other cl isses of heirs who were 
not m any of tho classes mentioned in the Mitakshara There is 
undoubtedly apassage m Grtdhan Lall Roy v The Bengal Goiem- 
«ienl(4), which lend* support to the contention of the appellant 
Taking a passage in tho Viramitradaya as reading that " mater- 
nal uncles and the rest *’ must bo couiprchondcd under the term 
bandhus as otherwise they would be omitted and their sons 
would be entitled to inherit and after them they themselves, 
which would be objectionable, their Lordships saj that if that 
be the correct reading, it would follow that eiou if the maternal 


(t) (1875) 8 M n C R, S3 at P 03 (>) (1S5&) I L n. lo Calc., 3o? 

(3) (1SS2) UR S MaJ 241 (4) (ISOS) 18 It I A , 413 at p 407 

23 4 
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Sksthai uncle and others who are not mentioned m the test of the 
Njchias llitahshara relied upon were excluded from the list of baudhua, 
Miller j ^at ,s to saV > ^ understand it, are not bandhus, still accord- 
ing to the Viramitradaya the) would inherit after the ban lhu 
Bat m that case it wa3 not decided w nether it should be taken 
to bo the law that persons who cannot bo clawed us bmdhus bat 
•were still relations could succeed after them Their Lordships 
aay, “it 13, , unnecesvai) to consider whether the title of 

any remote relation who could not bo brought within the category 
of Bandocf or other class of hens specified by tho Mttac&hara 
would prevail against that of the Crown , ** and they held m tho 
case before them that the matornal undo of the f ither was a 
bandlm of the father and as such entitled to inherit as a bandhn 
Therefore though that observation as to the construction of the 
passage in the Viramitradaya certainly does suggest that their 
Lordships were prepared if necessary, to consider tho question 
whether thero might mt b« relatives who might succeed though 
they were not bandhu«, that cast d o-> not domdo that thero was 
an) such class of porsons to bo really found I think it is very 
difficult as I said at tho outset to find a place for nay such class 
Tho stop nother is certunly not n bandbu If she comes m at 
nil Bho must como in as gotrvji sapmd i, it is difficalt to suggest 
wlicro she comes, wh tlicr iftcr ill t he s ipm las or after tho 
Samaiu dal ai or after all the males gotriju and bandhus as 
one cla s or otherwise 

Iho only other authont) which has betn cited to us is suggest 
lug that there may be relatives who aio not bandhus is SunJrani 
mal v li mgasami J/u<IaZtar(I), in which thero is an observation 
That lias been explained m i later com J^ciiAafoaulrawanloHi 
GhiUx v Ihayaramwah(l), where tho learned fudge* point 
out that tho •‘Unio Judges who spcik in Stmlravunal v 
Jlangas vn\ Jf«daltar(I), of tho mstor's diughter as not bang a 
blmmagotra sapmd is ha to nub cqucntl) in ai othorcaso rL port id 
in tho saino lolumo Dalamina \ Pullayua[i\), *• ml that tlio hisUr 
u ad mitt t 1 on tho ground th it hn n ly bo c« nsi Icrcd n bhinna- 
gotruji sapmd i so th it tl at c i-u a* it lias bun i \plum» d in 1 dor 
doustuns of this court docs not afford an) authority for tho 

(1) (IhJa) 1 L K , IS 1UJ 103 tit i lj I 
f.)llSlD)ILI,!! Mod 2iv3 (3)(ll*S)lL.n. 1* M»l, l 9 
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proposition that there is a class of relatives who are not baudhus 
or gotrija sapmdas who (.an inherit 'I he case I have 
referred to — Gridan Lull hoy v Ihe Uengal (*oi&nment[l) t 
and the cases in this court which have admitted certain 
female classes to inherit as. baudhus do not go further than this 
that the list of baudhus as given in the Mitakshara is not 
exhaustive, and that otheis who can be brought within the class 
of bhinnagotra sipiudis may bo allowed to inherit as baudhus. 
That being the state of tho anthontie3 I certainly am not pre- 
pared to set up a different view that there may be another class 
of relations who are entitled to mhciit there is no suggestion 
of that to my mind m ihe text of the Mitakshaia, laying down 
that in the absence of bandlius certain strangers can rnkeut — a 
text supported by a citation from the wotk ol Apasuwba to the 
effect that m the absence of male issue the nearest kinsman is 
entitled to succeed and it iheie arc no kindred, strangers can 
inherit it has been argued bctoie us tb it there is something m 
that text which suggests that there may be persons who aro 
kindred who arc not eitbei bandlius or sapmdas or any of tho 
special heirs described m the opemug ol chapter II, section 2, ot 
tne Mitakshara But the text ot Apustumbas, wo aie told, 
ielate3 to tho nearest sapinda. aud whether that is so or not, 
whether tho text distinctly leiers to sapmdas or not, thuo is uo 
reason that I can see why we should m urdei to arrive at a 
proper interpretation of the term kindled in the text ot Apas- 
tarnba go outside those cios^ta of persous wl o aro mentioned as 
heirs by the Mitakshara Iso otkei text has been cited nor any 
other decision of this Court, I think which w arrants tho bring- 
ing m of relatives who are not baudhus. Aud there is uo cose 
that I know of in the othei High Courts which warrants it On 
the other hand in Jogdamba Kocr y Secretary of State jor 
India m Council (2), it has been hela that the brother s widow who 
is also a gotruja sapinda is not entitled to succeed in preference 
to the Clown 1 hold then th it so fai as the Mitakshara Liw 
goes and ap irt horn u'-ago tho step mothci is uot in tho line of 
heirs at all aud if it Weio uteessiry to decide the point 1 should 
say that tho property goes to the Crown in pufereuce to her 


SzElHAl 
Xachi ab 
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tl) (lbOS) 13 11 I A , 443 at iv 407 


C2> (1659) 1 Li , 16 Cold. 367. 
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Then a question of res judicata was raised on behalf of the 
respondent on the ground that m a former suit a person alleging 
himself to be a nearer relation of the last male holder than the 
vendors of the present first defendant preferred a claim to the 
possession of the property now in question. The present plain* 
tiff was the first defendant m the suit and the present first defend- 
ant was the second defendant therein, and the present plaintiff 
alleged that there were no dayadis of the last male holder 
entitled to succeed before her. The only finding m that judg- 
ment, as [ understand that passage in the judgment, 13 that the 
plaintiff ia that suit was not so near a relative of the last mala 
holder as the vendor of the present first defendant No doubt 
the Subordinate Judge in that case does say that the present first 
defendant's vendors were the nearest legal heirs, but I do not 
think that by saying so he intended to decide anything which 
was really in any way in question between the first two defend- 
ants He does not discuss that m hia judgment 01 decide it 
oxpressly and it was not necessary for bun to decide that in 
order to dispose of that suit. Consequently I am of opinion that 
there is no bar by that suit. 

Then tho Low er Court was asked shortly beforo disposing of 
tbo case, after the fust hearing and after tho issues woio settled 
to framo two new issues, one as to estoppel and tho other as to 
tho custom of tho caste. As to estoppel 1 do not think thero is 
nil) real ground for such an issue and tho Subordinate Judge 
was right in not allowing it to he raised. 

As to custom no doubt what was asked for was an issuo ns to 
the custom of the Presidency ’1 ho petition runs t( moreover 
according to the custom prevailing in the Presidency the step- 
mother is alsohciraccordingto Hindu Law.” Really that does not 
suggest that the pkuutiff was referring to any special ensto custom. 
Rut I am not clear that wo ought ou that ground to refuse to allow 
tho issuo to ho raised. It ought no doubt to havo Loon prcsouh-J 
iu tho pleadiugs or at tho first hearing, but it was actually 
prosentod beforo tho evidence "as taboo, before anything moro 
hail boon done than to scttlo issues and set down tbo taso for 
argument on tho preliminary issuo of law In thow eircum- 
M me©-* I am ih'-pohed to allow the plaintiff lo rai fc o a specul 
issue, viz “ w bother according to tho u s ngo of tho caste to winch 
pho ami tho first defendant belong the stop- mother is entitled to 
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Inherit to her step son n I would ash the Subordinate Judge to 
take the evidence that may he adduced upon that issue aud 
retarn a findiug to this Court within a period of two mouths 
If the fiudmg is m the affirmative that is if by usage the 
step mother is entitled to succeed, the Subordinate Judge will 
also return a finding on the two following issues (1) Are 
Ranga^aim Chetti and Vasudevan Chttti mentioned m para 
graoh 3 of the first defendants written statement hoirs of 
R&tnasami Chetti the plaintiff s etep son ai d ^2) it so, is the 
plaintiff by Virtue of the usage established ent tied to succeed 
in preference to them 

Evidence may be tnhou on these issues Seven days will 
be allowed *or objections after tlie return of the finding 

Aboub Rahim J — ' 1 agree 


APPELLATE < JVIL 

Before Sir Charles Arnold IF ! \te Kt He Cl of Just ee 
and Mr Justice Sankara i JVa r 

KANAKAAIMAL (Tirsi Defwuant) Amiuv ion, 

September 

„ 12 nod 27 

ANANTHAMATIII AMAIAL v\d tvo oiiieRs (Pla NTirrb and 1,0Tembcrl * 
me Se oan Defendant) Resiondenis • 

Hindu Law— Stndharuim —Order of succession acco ding to Jl ta\s> a a B other , 

■c vbiote not <Sr» h-ctr — Surdt-t of p oof » sti ) fo pMts . r pn 
The bttidbanaw property ol a Hindu female devolves on lord -it on 1 er 
huAband ond fa 1 ng the husband 0 his sai ®dn» a tUo r I i n 1 lo» o n tl e 
M tnlcshara w tb reference to the succes on to the l rope f m l 
iiarua PiUat v S talagyathach (19U) 2M\\ N lGf$ f 11 it 
V brother • w do I* a LOl»ln Ba nla u in on 1 1 n ed Hn 

lieir under tbo Madrn* system of i be tnnee 

Uolammav Pv.Ua ya l*-95) I I. It SM I lf8 fol n d 

Jfar» v Cfunnonmol (IfS') II B S al 0 nd friOm a i 

y Thayarammah (ISOS) I L ll 21 Mad 20a r t<- re to 


8eeiiui 
Kacuiak. 
Ml DUB, J 


Abdos 
Uai tM J 


• Second Appeal S Oof l 1 
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Kanakammal Oa iailura of the, l uaband’a EUpmdas, tLo blood VelaUona of tie pufositui 


Anantjia 

MAT HI AMM A1 


White, C J 
and 

Sankabin 
KaIh, J 


an entitled to suu,eij j to the exclusion of the Cry \tt 

A i'.i.i'.nt'.ff aeeki»» to leceyet po^ae^siou trora a deloniiaub in poasesason 
though as a trespasser, niusl pr vo m« o m title, 

Second Appeal igawst the decree of Raja K. C. Manavedan 
Raja, the District Judge ot North Arcofc, iu Appeal No 128 of 
19 u8, presented against the deciee of M G- Jabishna. IIao, the 
District Muasit at Ranipet, in Original bait No lb of 1907. 

The facts of the case are set out m tne judgment 
T it Ramackandru Ayyar and P. Elayalwar Ayyangur for the 
appellant 

The Honour able Mi L. A Gouin<iaragha\a Ayyar for the first 
and the second lespondents. 

Judgment —The smt out of wlucli this Second Appeal arises 
was biougi t by the mother and biother of one MainLLauinnl 
(deceased) to lecover, with mesne profits, ceitam lands belonging 
to her. Which -lie now in the possession of brut defendant, who is 
the widow of AI iwLUamuial s husband's brotnci. 

It may bo premised that both MauikW tmual's hu&bmd and 
his brother (first defendant’ & husband; produce^ed AlamL- 
hammul and that tho hndiugs of tho lower courts, (a) that tho 
piuperty was of tno uatuio ot siridii maul lud (6) that Mauik- 
hamiual’s mairia 0 e was in m approved *orm ate not now contorted. 

Ihc District Muusif dismissed the suit on the ground that 
first delondant in is the piopor bur to the suit property buttlio 
Disuiet Judge Louud(l) that first ileUmdaut was uutuu heir it all, 
{£) that second plaintiff Wi.s iu the lino ot succession and (J) th it 
m tho ah-eneo ot any allegation m defendants’ written statement 
of the existence of a major heir, second plaintiff was entitled to 
s uceued llo uccut diugiy gave a decree ior possession of tho suit 
lauds, though without mesno profits, which were not pro'oJ 
All tho above points piud no otheisj liavo been argued 
beforo us. 

As regards thy first poiut tho princip il governing succession 
to tlio stridhuuani of a tiwdu female, married according to an 
orthodox form and dying without issue, havo IjulQ considered in 
a very recent jmlgmeut ot this Court to which olio of us nos a 
party J/arya I'tllat \ 6mabojyalhach\[l). It was hold that 
such property dot oiled on hi r hush ind and, fading her huabaud, 


<l) Uali) Jimmies. 
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oil his sapmdas t» (he otder laid down tu the Alital&haui uifh Kanaka nmal 
tejerence to the tvcc&ixon to the piopei ty of a mate. -No authority 
iufl been quoted foi the suggestions of the learned \akil for mathi akiial. 
appellant that the teimsapmda railitaksbara, chapter IX, section wmwTo J. 
ll, pfac. it, should 6e understood m a different sense to that in g* s ^j 4fc 
Which it would he used in reference to inheritance from a male; Naie, j 
and applying this test to the case beiore us, we must hold that 
first defendant cannot be recognised as an heir. 

A blotters widow is no doubtagotraja stpmda but it does 
not follow that She is entitled to succeed as an heir, and as a fact 
under the Madras system of inbei itiDce she is not 

This is clearly laid down in BoXamma v Pullayya{l) “ The 
law as settled m this Presidency is that a widow can only 
succeed to her husband's piopertj which was actually tested in 
him tnhei »i title or iu posses-ion at the time of his death. As 
observed b> Air AlJ} uo, she must take at (once at her husband’s) 
hl» death, or not at all No such right can accrue to hei as 
widow in consequence of the subsequent death of any one to 
whom htr busbaud Would have been heir if he had lived ” 

Author cf the cases quoted by appillint’s vakil Mart v. 

C hiftn(iTnmal{2) aud VenKatabubianiunicna Chetti \ ' thuyar ~ 
amtnah[6) aro in any way opposed to this Ibe lorraer indeed 
contain!!, a specific expression of the same opinion (tid* page I2it, 
Mcitubuajii AVyaK, J.) ihe lattor icctgm&e 4 . the claims of a 
husband’s brothci s daughtei (not wife) to succeed as a baudhu 
to a women’s sti idhanaui,— a totally different ca-e 

Passing to the second point, it is argued on behalf of tho 
appellant, that on failure of husband’s «apindas qualified to 
succeed the line ot succession 1 $ exhausted, and the property 
escheats to the state. 

ibis is a doctrine contrary to the general spirit of Hindu 
law of inheritance, and ono to which xfc should be Jotb to 
give effect It is unsupported by any text to which our 
attention has been drawn No luling has been quoted on either 
Bide, but Di. Hinuujce m his Hindu Law ot Marriage and 
fetndhauuin discusses the point, and comes to the conclusion that 
tho widow’s blood relations would, ot auy rate, succeed to the 


1) 0835J LL U, 19 Mad , 16S at n 1&9 and 17 q 
12) (IbSS) 1 L.U , 8 Mad, 107 l* U ) (3) 11695) LLA, 21 Mad, 263. 
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E*NAKAMMAt exclusion of the Crown (see page 378) The same view is 
AjtAVttu- Reducible from e West and Buhler,” page 544 and we concnr 

MAT at AMMAti in it 

White, CJ It may be lemarkod here tl at although there is no contest 
Sankaban ^ 0 tween the two plant tiffs, the learned District Judge is m error 
Naib, J m giving the decree in fayom of second pla.ntiff. As lemarked 
by Dr Bannerjee in the passage quoted above, the mothei (first 
plaintiff) and not the brother, is the preferential heir and 
respondent’** vakil agrees that the decree must be modified in this 
respect 

There remains only the third point, regarding which the 
District Judge appears to us to bo in error On the findings 
indicated above first defendant is in the position of a mere tres- 
passer but it is none the less necessary for plaintiffs, who seek to 
oust her, to prove then own title Her failure to plead ajuatertia 
does not absolvo them of this duty We must therefore call for 
a finding on the followmg issue 

At the time of tho death of Alamkkamtaaf were plaintiffs tho 
nearest heirs to her? 

Frosn evidence may bo adduced by either side the finding 
should be submitted iu six weeks and seven days will bo allowed 
for filing objections 

In compliance with tho above order tho District Judge of 
North Arcot submitted the following loport 

Order — I hav e been directed to return a finding on tho 
following issue, viz “ Whether at the. timo of tho death of 
M mihhamtnal plaintiff-, were the neaiest heirs to her” 

lhe vakils who appeared for the appellant and respondents 
in tho High Court stated that they had no instructions and did 
not propose to call any evidence 1 am unable from tho records 
to recoid any findin n on tho issue sent down 

Tins Second Appoil coming on for hearing after receipt of 
tho report from the km or appollato court in pursuance of au 
order of tho High Court, dated 27th Soptcmbor lOllj calling for 
a finding tho court (I lie Chief Jlstice aud Avuvo, J ) mado 
tho following 

Wim* OJ Oi per —Tho vakils oa b »th sides now say thoir clients are W 
Atuio i a position to adduce uvtdcnco l ho case will go back to tho 
District Court for a finding on the issue framed on the 27th 
September 1DH in tho tbovo Sooond Appeal 
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Tho finding will be submitted within one mouth after the re- Kanakammai, 
opening of tho District Court and tho parties will be at liberty anantha 
to file memorandum of objections to the said finding within =even m^hiAmsui 
days after notice of return of tne same shall have been posted up Wans C J 
ill this court 

In, compliance with the above order, the District Judge of 
North Arcot submitted the following 

Finding — I have been directed to return a finding ou the 
following issue “ Whether at the time of the death of Mamk- 
kammal, plaintiffs wero the nearest heirs to her ? ” 

Three witnesses were examined on beh df of the first defendant 
(appellant m the High Court) The plaintiffs (respondents in the 
High Court) did not appear in permu and were not represented 
by a vakil It appears from the evidence of the witnesse 0 
exaimued before me that one \ea 0 tha Nainar the father m law 
of first deiendant and the deceased Manikkammal had an ddei 
brother named Santhmatha Namar who is dead l he latter 
had a son Appasami Namar who died leaving lum surviving 
two sons Yosotlia Namar and Santhmatha Nainai who are 
alive The father of Yesotha Namai (first defendant s father in 
law) had a younger brother named Santhmatha Namar w ho is dead 
It is stated that ho had iour sons who are now living Thoir 
names aro Appacln Nninar, Ananthanatha Namar, Lok ipala 
Namar and Jenathos Namar Plaintiffs in tho *uit arc re- 
spectively the rnothei and brother of the deceased Manikkammal 
The evidence of the witne* ea examined before me appeals to be 
tiustwoithy and is not conti adicted I would therefore 
return a finding that the plaintiffs wero not tho uearest heirs to 
tho deceased Manikkammal at the time of her death and her 
nearest heirs were her husband’s dayadis Yosoda Namar, Sautlu 
uatha Namar Appachi Nainai, Ananthanatha Namar Lokapala 
Namar and Jenathos Namar Tho two former appear to be the 
nearest hens being tho grand son3 of M mikkammal s husband’s 
father's brother 

This Second Appeal coming on this day for final hearing after 
tho receipt of tho finding from the Loner Appellate Court, tho 
Court deh\ cro 1 the folio viug • 


Judgmjm — lho resjondents do not appear ana then, 
memorandum of objections 


no w.ija cj 

ASJJ 

Ayu>., J 
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Ka^akammal Oa the finding which wo accept the decree of the District 

Anantha. is set iside and that of the Munstf restored with costs hero 

mai hi amual. and in the Lower Appellate Couit. 

White, c.J. The vahil for lespondents appeared later and said he did not 
ium, i. contest the findings. 


APPELLATE CIVIL. 

Before Mr. Justice Milter and Mr. Justice Abdur Rahim, 

1012 B. AYYAPAUAJU (Plaintifi), Appellant, 

April 2 and 3 

and t?. 

November 18, 

THE SECRETARY OF STATE FOR INDIA IR COUNCIL 

(REPRESENTED BT THE COLLECTOR OP It-ISTNA DISTRICT, 

Defendant), Respondent* 

Fenal assessment— Rtyht of Government to lei y— Interference with possession— 
1 oteetston short of the ttatutory period, truuf cient basis for a suit for a decla- 
ration of title— Specific Relief Act (I of 1877), sec. 42. 

Itr cunam — iho Goicrnincut 1 ms no right to col'cct penal nsaoMmcnt from 
a person in possession of land simply on tho ground that he is not the legal 
owner of the land, but such light is conditional on tho lund being communal 
I'er A is iil a lUimt, J. (Ay ling, J. dubitawts) —A person la possession of land 
oven though for loss than 1- years, would, under soclion 42 of tho Specifio lUliof 
Act, be entitled to a declaration that ha is in lawful possession as against a 
wrong doer who interferes with bis posaisston, 

Iirmuil Arif ▼ Mahomed G> our (18J.1) 1X.U , 20 Cute , 831 (P.C.), applied. 
ilanmantarae v. Secretary of State for India (IU01) LbJL, 26 Dom* Lb7, 
distinguished. 

Jtojioenaila liayar v. SilEurumu PiUji (18dl) 2 M.U.C.U, 171, referred. 

Tho levying of penal assessment on land if not justified amounts to u»* 
lawful interference with posiOMiun. 

Second Appeal against tho dcerco of T. Gopalakkisuna Pjllai, 
tho Subordinate Judge of Ktnlua at Dlloro, dated tho 20th 
December 1009, tu Appeal No. 12o of IUUo, preferred against tho 
decree of It. Got ala Kao Fantclu Guru, tho District Muusif 
of Narasapur, in Original Suit No. 373 of 1900. 


Bacon 1 Appeal No. 1201 of 101®. 
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The facts of the ease are set out m the judgment aitapabajo 

P. Karayanamurtki for tho appellant Skcbetart 

The Government pleader Mr C I" Napier for the respondent mStatk 
Abode Rahim, J — In this casa tho plaintiff sued tho Secretary Abdub 

of State ashing for a decree declaring his title to a house site m * 

a certain village, for recovering a certain sum of money which 
had Leon levied from lnm as penal assessment and for a perpe 
tual injunction restraining the defondant from levying any such 
assessment on the lauds in question Tho defendant’s case was 
that the land Axhalmenaha being what is called Potter’s Inam, 
and does not belong to the plaintiff and that on that ground 
the defendant was ontitled to collect penal assessment from tho 
plaintiff 

Both the lower courts, on a consideration of tho evidence, 
have found that the plaintiff did not succeed »u piovmg the 
ownership of the land It is found however at tho same ti mo 
that tho plaintiff is in possession of the land and lias been so foi 
about three years He is iu posso sion under two documents of 
title derived from two persons, Vent atasatm anl Sulnrayudu, 
one of whom at least was in possession of the land There is no 
finding by either couit as to whether the laud is AsJuth tenahci 
or Potter’s Inam or not l hey thought that uiasu uch as tho 
plaintiff failed to prove the title of hi 9 vendors the suit must be 
dismissed In my opinton that would not l e sufficient to con- 
clude tins suit It is found that th plaintiff is in possession of the 
land and we trnv til e it that he is in po session under a prumi 
faoe title derived fro a persons in possession of the land That 
being &0, if the defendant failed to prove that the land was au 
Ashalmenaha or Potter’s Inam and hn had a legal titlo to it tho 
plaintiff would bo entitled at least to the declaration that lio is 
in lawful possession of the lanl to uso tho language of the Fnvy 
Council in Isnnail Inifv Mahomed Ghous{]) Ifc is contended 
however by tho learned pleader who a] peared for the 
respondent that mere possession is not sufficient to found a 
decimation of title , and m support of this ho cited Han- 
Tnan <rao v Sicrrtary of State f r In and Itas*onada 

Rdyar v Sttharama Ptllai(i) Tho ruling 10 Ham inntrav v 

(1) (J6f3)ILR,S0C»lc S31 (PC ) (2) (1*01) I L.B, » Bom £S7 

£3) (liSl) 2 Mil CJ&., 17J. 
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Aytaparajg Secretary of State for incfia(l) does not, it seems to me, 
Secsetabt su PP0rt th Q contention of the respondent All that is laid 
or Stat e down there is that if the possession is shown to he wrongful, 
Abdcr tl en the plaintiff would not be entitled to a declaration of title 
But here it cannot be said upon the findings as they now ^tand 
that the plaintiff s possession is wrongful It is not necc*sarj 
to discuss Rasaoonada Eayar v SUkarama Pi Hat (2 ), because 
in m\ opinion the subsequent judgment of the Privy Council 
m Ismail Arif v Uaho ned Ghoua(3) is quite clear and conclusive 
ou the point I may observe that at first I was inclined to 
entertain some doubt 13 to whether in a cast where the 
defendant has not actually dispossessed the plaintiff, the plaintiff 
would he entitled to adoclarition of lus title on tho strength 
merely of possession not extending over the statutory period 
But it seems that the decision of the Pnvy Council at least goes 
to tho extent that, if tho plaintiff has been in possession even 
though for less than 12 jears, ho would undor section 42 of tho 
Specific Relief Act be eutitled to a declaration that ho is in 
lawful possession as against a wrong doer who sought to interfere 
with his possession lho levjmg of ponal assessment ou tho 
laud, if it was not justified, would amount to unlawful interference 
with the plaintiff^ po sissiou 

lhen apart from tl 0 question whether tho plaintiff is entitled 
to 1 declaration m the terms ashed for by lnni, it seems to mo to 
bo char that, if the Inn l is not si own t i bo communal land, tho 
Secretary of Stato would l avo no right to collect penal assess- 
ment from a person in pos eesion thereof sirnplj on tho ground 
that Uo is nut lho legal ownar of tho laud, but somobodj else 
It thus becomes nece^sar) that we should havo a finding on the 
question whether the land m dispute is Asl atmenaha land or not 
The finding must bo on thooudenco on record lho findiug 
will be submitted within three months from the date of this order 
and 10 dajs will bo allowed for filing objections 
AtLixu, J Atliso, J — I concur 111 tho ordor proj osod bj in\ learned 
brotl er 

Ian not oltogctbir satisfiol that in face of tho findings of 
the S >l>ordinatc Jtidg , tho plaintiff's) rayor for a dec’aration of 
t tlo t tl t suit sito ia sustain ible, alth ugh at this stage I am 

(I ) (1 01)1 LIUS* Boa "87 (3) (1 61) 3 St It C It 171 

(3> (1883) 1 L.U, 20 CrIc, 834 (P 0 ) 
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not prepared to differ On the other hand it seems to me cleir Aytaparaji 
that for the disposal of the second and third of the plaint pi ay- s Etfa ^ TiSy 
era the findings arc defective I he light of tho Government or Statu 
to levy penal assessments is conditional on tne laud being com- ayhnq J 
munal or, as it is here described Ashalmenaha , anil the learned 
Subordinate Judge teems to have overlooked the fact that, 
although the plaintiff may not have established his title to tho 
suit land, he may nevertheless claim immunity from penal 
assessment theiOon unless the land is Ashalmenaha There is no 
finding as to this and a bnding on tin's point indicated by my 
learned brother becomes necessary 

In compliance with the order cemtivned m the above judg- 
ment, the Subordinate Judge of Kisina at Elloro submitted the 
following 

PiMDitta.— I am dnected to submit my finding on theevi- 
dence on record on the following issue — 

IVlxethei tho land Hi dispute is Ashalmenaha land or 
not? 

The suit “site is situated in the villigo <f Vindiam It is 
deposed to by plaintiff’s witnesses Nos 1 to 4 and admitted by 
defendant’s 17111168563 No9 11 ind 15 that the suit site lies m the 
middle of the village sunonnded by houses The defendant s 
witnesses Nos 1 to 10 are admittedly residents of other villages 
who do not know any thing about tho suit site The defendant’s 
witness No 12 only speaks to Ins attest ition of a certain 
mortgage document The only material evidence is that of 
defendant’s witnesses Nos 11, 13, 14, 15 and 16 

The defendant’s witness No 11 is G Venkataswami, who 
is a resident of Vandram The defendant's witness No 1 1 de- 
posed that plaintiff’s vendor Subbarayndu lived in \ andram only 
for 3 years on tho suit site but tho witness «as unable to state 
in his cioss examination to whom tho suit site belonged The 
witness stated that tho suit site is in the mi IdU of the vi)]g<*t 
and that potters “ come and occupy it a d go 

Tho defendant’s witiuss I* 12dii not sav am thing ibout 
tho ownership of the suit sitt Hio defendant's ' ituc«s No 13 
A Natasuuulu is the most important witm ss He " as the karuam 
of the village V indram for 40 years from ISbO to 1900 Thu wit- 
ness deposed that plaiutifl s vendor subb ir i\ udu camo to the suit 
6ite in 1900 and_lived there for 3 years The witness further 
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Aytaparaju deposed that Subbarayudu’s brother Venhataswami, defendant’s 
^rcrktary w *tness No 3, was not known to him In his cross examination, 
og Stat e defendant’s witness No 13 stated tint as he had not reported the 
encroachment of Subbarayudu when it occurred, ho (witness) 
was fined after it was reported by him I may hero observe 
that the defend int’s case, as set out m the wutten statement 
(tntfe paragraph 1), was that the suit Bite is a portion of an Abhal’ 
vienaha land set apart for communal purposes But not a single 
question appears to have been ashe l by defendant’s vakil about 
this to defendant’s witness No 1 3 in his examination in chief 
And the only facts elicited in Ins cross examination by plaintiff's 
vakil are that “ those who came to live on the suit site were not 
Circar servants, that they used to live m a paha (shed) on a cent 
of laud and that tho potters have a (separate) mam m the village 
With reference to this admission of defendant’s witness No 13 it 
is argued for this plaintiff that tho suit site in as not tho " Ashal- 
menaha” land of defendant It is fuitlier argued that if tho 
suit site had really boon a part of Uhalmenah t, tho defendant 
would havo ccitamly prolucod tho accounts showing tho 
Ashalmmaha lands In other woids, tho best evidence would 
have boon tho proluctmn of tho accounts relating to lehal- 
menaha lands I he non production of tLo said iccouuts is a very 
strong circum9tanco ag unat dofordant because tho presumption 
is that tho production would bo nnfaiourable to lnm 

Tho oudcncoof tho remaining dt fendant’s witnesses Nos 1 1 to 
10 tends to shoiv that tho suit «ilo ivasiti tho enjoyment of succer- 
sin o potters for a long period before plaintiff's vendor Subbara- 
yudu camo to reside on tho suit siti in I GOO Tho evidonco on 
pi untiff’fl behalf is that tho 'illagors introduced tlio son oral poftcra 
in succession and nllowed them to remain on tho suit site It is 
not prove 1 by defendant that tho sovinl potters occupied tho 
suit sito with the permission of tho Village officers n3 stated m 
paragraph 3 of defendant’s nn niton ‘'Uittment On the* con 
trary tho admt sions elicited in tho cross examination of tho 
(harnam) defendant’s witness No 13) to the effect tl at “those 
who camu to Uvo t>u tho Miit site wero uot Cimr scr- 
\ 4 ut 3 ’ an 1 tlat " thero wai i sep irato mam for pottors »u tho 
village let d strong aupj orl to tho plaintiff’s c 1*0 that tho suit 
"ito was in tho enjoy tnent of succe silo potters trho wero mtreduetd 
by tho villagers tl uafeUes os tho site in question did cot belong 
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to Government I ho plaintiffs witnesses Nos 5 and 6 deposed atiaparaju 
that the Government had no light to the suit site at any time secretary 

Thus with leferenco to the evidence discussed pro and con o» State 
in the foregoing paragraphs, I hold that the onus of piouding 
that the suit sitois a part of Ashahienala lay on the defendant 
and that this onus has not luon dischaiged Nothing was 
ehcited in the examination of the kurnam (defendant s witne s 
No 13) as to the right set upb} defendant m respect of the suit 
site as Ashah/ienaha laud i he defendant could have produced 

the accounts relating to Ashalmenaha lands This would havo 
been the best evidence Hut such evidence has not been produced 
and the kurnam himself does not depose that the suit site is a 
part of Askalmonaha land I theieforo find the issue m tin. 
negative 

This Second Appeal coming on for final beam g alter the 
return of tlio finding of the lower Apj ellate Court upon theissuo 
referred by this Court for trial, the Court delivei ed the following 

JUDGMENT 

There is evidence in support of tho fiudmg and wo must Mime* asd 

\bdur 

accept it iu iu JJ 

A question is now raided for tho first time that the ciuso ol 
action for the recovery of the mouey was barred b} the provi 
sions of the Act III of 1905, we cannot decide that question m 
tho appellant's favour, seeing that ncitbei of tUe Courts below 
was asked to consider it 

Accepting the finding wo reverse the decree of both Courts 
and decl ire that tho plainliif is m lawful possession of tho land 
in suit, directing the payment to him of lls 6-4-0 wrongfully 
collected from him 

The plaintiff s costs throughout should be paid bj tho ditlml 
ant Six months’ time will be allow od under section 82 of tl o 
Code 


24 
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APPELLATE CIVIL. 

Before Mr. Justice Sundara Ayyar and Mr. Justice 

Sadasiva Ayyar. K 

V. ADINARAYANA (Plaintiff), Appellant 
v. 

P RAMUDU ahas RAMASWAMY and thbeb oihbbs 
(Defendants), Respondents * 

Easements — TFafer rights — Distinction between surface water, and water ffotcmj 
% i» a definite channel 

No clam < an be made, either as a natural nght or as an easement by preicrip 
tion, to water whioh does not Sow in a definite coarse, bat Winch should be 
regarded os surfaoe water or surface drainage 

The right to the water of a stream does not oease, when it cesses to flow in ft 
confined water oourie, unless it exhausts itself as a stream, an I morel/ soak* 
into the ground 

The chief characteristic of aorfaco water is its inability to maintain its 
identity and existence as a water body When tbo flow of water on one person's 
land can be identified with that on another, a light to such flow oan ante, 
although the water may flow aloDg an intervening piece of land. 

Water flowing into a field from a known channel and passing along the held 
onwards into another field though not over a confined track iu th« former field, 
but along its whole area is not surface water. 

Well defined existence arising from an ascertained course n the roal test in 
coming to a conclusion against any body of water being regarded as surface 
water. 

The question whether or not particular water is surface water is one of fact 
to be determined by tho circumstances attending its origin and Continued 
existence 

The nght to tho water of a stream is sustainable notwithstanding the f*at 
that tho water In tho stream is not always sufficient for the purpose for whioh 
the right is Claimed, or that it reaches tho plaintiffs land not directly* but 
indirectly by flowing into another channel, 

A mer channel supplied tho means of irrigation for the lands of the jartit* 
to tho suit, and the other ryots of tho tillage A branch leading from the main 
channel passed through the land* of defendants No*. 1, 2 and 3 In a definite 
water coarse up to tho fourth defendant'* lands | when It ontered the fourth 
defendant's Geld, and after Irrigating it, flowed orer l'e bunds and joined 
another channel which irrigated the plaintiff* lands. Defendants 2»oe. 1, S sod * 
blocked up the channel at a point higher than tho fourth defendant * land. In * 
sail by jloiniUt for declaration of his n b ht to tho customary supply of wet *r 
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tliroukh the channel, and for an injunction reshatwng the defendant* from 
obstructing the water course 

Cell, that t] e water of the channel when it entered the fonrth defendant a 
field could not be regarded a* surface water, bnt continued ma definite water 
course and plaintiff was edit-led to the usnal supply of water unobstructed. 

Ebcond Appeal against the decree of A L Hannat, the District 
Judge of Vizcigapatam, m Appeal No 20 of 1910, presented 
against the dccreo of T« N L Assouan Rao Panto lu, tho District 
LTunsif of Ymgapatam, m Original Suit No 721 of 1908 
The necessary facts are fully sot out in the judgment 
B. Narastmhesuara Sarnia, for the appellant 
K V I Narasimhavi and V Ramesam for the first and tho 
second respondents 

Judgment — In this case the plaintiff asked for a declaration 
of his right to take water through a channel for the cultn ation 
of certain land belonging to him and for an injunction restraining 
the defendants from obstructing tho course of tho channel The 
lauds both of the plaintiff and defendants are situated in a 
proprietary estate According to the plaintiff a river channel 
supplied the means of irrigation for the lands of tho parties and 
other ryots who had lands alongside tho stream A branch 
leading from the main channel passed through tho lands of tho 
dafoudants Nos 1, 2 aud 3 and then tho fonrth defend int’s laud 
and, according to tho plaintiff, afterwards reached his own land 
Defendants Noa 1, 2 and 3 are alleged to have blocked up the 
channel at a point higher than tho fourth defendant's land They 
contended that the channel never irrigated the lands either of the 
fourth defendant or of tho plaintiff, and that it stopped some 
where near their own lands Tho fourth defendant did not 
contest tho suit 

The facta found by the Lower Appellate Court, as wo under- 
stand tho judgment of tho District Judge, are — that the channel 
in question continued as a definite water course, up to the fourth 
defendant's lands, and that tho water of the channel flowed over 
the bands of the fouitb defendant’s fields and joined another 
channel which irrigated tho plaintiff a lands 

Tho District Munsif held that tho plaintiff was entitled to tho 
flow of tho channel water along tho fourth defendant's lands to tho 
channel winch was tho direct source of irrigation for Lis land, and 
that the contesting defendants wero not entitled to interferes with 
24-a 
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Bamboo 
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Adi\aeiva\a the flow. On appeal tlio District Judge held that, as the water of 
Kamddo ^ ie stream did not flow direct to the plaintiff’ b land m any 
— defined course, it must bo taken that it was not intended to 
Ay\ ab am* supply water to the plaintiff's land He regarded tho water «s 
Ayyab^JJ ^ fl° we( i from the fourth defendant’s land over his 1 umls as tnoio 
" surface drainage and was of opinion that the plaintiff could not 

claim auy legal right to it He, consequently, dismissed the 
plaintiff’s suit 

The question argued in Second Appe il is whethei the plaintiff 
is not entitled to the customary flow of the watei of the stream 
A-l along the fourth defendant’s field until it joined tho channel 
which supplied wator to Ins own field There was, according to 
the finding of the Appellate Court, no definite vvator-oourao 
across the fourth defend ant’s field, the watm -course ceasing to haie 
any definite bed and banks aftpi it reached, tho fourth defendant's 
field Wo must also take it on the findings, that tho water in 
the stream was uot Jwajs '•affluent to irrigate tho finds of tho 
fourth defendant or to supply a flow to tho plaintiff s ohumcl 
But this we regard is immatci al suck is tho case with mam 
streams and channel m this country Jt is 1 U 0 lmuntcmf that 
tho water of tho stream flowing through tho fourth dofeinltuit’s 
land did uot reach tho plaintiff’s laul direct but joined another 
channel out of which tho plaintiff got Ins w iter If the water of 
tho stream supplied a me Mis of imgitmn to tho pUmtiff, it is 
immaterial whether it did so by directly reaching the plaintiff s 
land or indirectly by flowing into anothu clumiel 

T ho subst intial qnoition fur tluciswn is whether the fuel that 
there was no dr fined channel ucioss tl o fourth dtfunf nit s hoU 
but that tho btreara npre id itself all along tho hcl 1 and overflowed 
tho bunds to rcKh ibo pluntillH elianntl puts the jluntiff 
out of Couit Hit question is mo of tonMkriblc importance in 
this country It was stale! by tho learuol \akil for tin. a; pcHuit, 
aud v.o 1 cho\o with goo I riaaon that irrigation thumtiU io not 
alwavs go direct to cver\ fiLUimgitcl by them an! that tho 
water often flows f»om one Cell to another, cither through mts 
roado in the l mi 1 of the fill or by o\e rfliwmg tho bund tnJ 
lie B ub mitt d that it would bo disastru is if it should bo held tf at 
tho owners of ticlds on tho 1 rtbcrsilo of channels could no* 
•Uppoit the r ri Q ht to the w iters of tho chum ots m the aba mV of 
n confined paesago along each fief 1 line del by lh m 


VOL. XKXVII.J 


MADRAS SERIES 


.-107 


The respondents’ pleader contended, on the other hand, that amnaiutana 
no claim can be made by anyone to a flow of water except to w ater B A M aDU 
flowing in a definite channel, and that all water which disperses - — 
itself over a field without a definite water course must be regarded aytas and 
as drainage and surface water which the owner of the field over aviak'jj 
which it passes is entitled to appropriate or divcifc as he pleases 
After full consideration we arc of opinion that t ho respondents’ 
contention should not be sustained It is no doubt true that no 
claim can be made, either as a natural right or as an easement by 
prescription except to water flowing m a definite course and that 
no such claim could be raamtaiued with rcgaid to what should be 
regarded 'la surface water or surface drainage m the proper 
acceptation of those expressions But if this pi in< i pie be under- 
stood correctly, it cannot, in onr 0 [inion,W held that the right to 
the water of a stream ceases when it ceases to flow in a confined 
water-course If the stieam has exhausted itself as a sticam and 
merely soaks into a field, then, no doubt, no right to the water so 
boaking can bo sustained in the si mo ra inner as uo right cm ho 
recognised to water falling on a field from the sk> overhead or 
oozing from the c oil underneath "Water of any of these descrip- 
tions cannot be the subject of an v right tm‘t! it agnn begm« to 
flow in a defiuito course The reason w hj no right to •.noli wafer 
cm he recognised is explaine l m v mom decided cat^s In 
Arfon v BlundrW 1) the question arose with regaid to wafer 
flowing in a subterraneous course and supplying a valley, winch 
was drained awa> 1>> a Inn 1 owner who earned on mining 
operations in his own lml id tin usual manner. I indai , 0. J , 
explaining tho ground and ongiu of the law winch is hr Id to 
govern running stream**, observed as follows — 

“The ground and origin of tin law which govirns stream* 
running in their natural raur* w mid «eem to bt this that tin 
right enjoyed bv tin several pro] notors of the Imd*. our wl.u h 
the} flow is, and alwavs Ins lieen public and notorious tint tin. 
enjoyment has bun long contuund — in ordiuarv rndpt \ 

tiuio out of nnnd — an l nnmteirupti d each man Liu wing 
\yhat ho icceivea md whit has alw ivs bteu roctived from the 
higher lands, a ad what ho tr *ricr*i*t>- utd what his always been 
transmitted to the lower” The right to n*.e suchwatvr rl « 

(1) 1st I 12 V| id 1 W , 321, It pip 3P »nl 25> 
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DivABiYAicA learned Judge regards, as stated by Stort, J, in Tyler v 
UiuvDv to be ‘an incident to tbe land' Ho continues, 

“ But in the case of a well sunk by a proprietor, in las own land, 
Ayyab Afto the water which feeds it fiom a neighbouring soil does not flow 
aiyab^JJ openly w the sight of the neighbouring proprietor, but through 
the hidden veins of the earth boneath its surface no man can 
tell what changes these underground sources have undergone in 
the progress of time it may well bo, that it is only yesterday's 
date, that they first took tho course and direction which enabled 
them to supply the well agai i, no propriotor knows what por 
tion of water is taken from beneath his own soil how much he 
gives originally, or how much ho transmits only, or how much he 
receives on tho contrary, until tho well is sunk, and the water 
collected by draining into it, there cannot properly be said, with 
reference to tho well, to be any flow of water at all “ 111 addi 
tion to the uncertainty and changes in the supply, his Lordship 
refers to two other reasons why no light to any such water 
should be recognized, namely, th vt overy man, by virtno of his 
ownership, is entitled to abstract o\ cry thing ho can from his own 
land, and secondly, ho is entitled to mako tho host nso of hia 
land for his own benefit Ho observes, “ In the caso of tho 
lunning stream, the ownorof tho soil morel} transmits tho wator 
over its surface lie rocoivcs, as much from his higher neighbour 
as he sends down to I113 neighbour below lie is ncithor 
bettor nor worse tboloa cl of iho water Tommus tho samo But 
if tho man who sinks tho well in Ins own land can acquire by 
that act an absolute and indefeasible right to tho water tb it 
collects in it K bo has tho power Of prcionting hia neighbour 
from making any u o of tho spung m his own toil which si all 
interfere with tho enjoyment of tho well IIo has tho power, 
still further, of debarring tho owner of tho land m which 
tho «pnng is first found, or through which it is tron«mttcd, 
from draining hia laud for the proper cultivation of tho soil and 
thus, by an act winch is voluntary on hia part, and which may 
bo entirely unsuspected by hia neighbour, he may miposo on 
such neighbour tho necessity of bcirmg a hoary oxpenso, if the 
lattor l as oroctcd machinery for tho purposoa of mining, and 
discover* when too late, that the appropriation of tho water ha* 
already been made ” 


(l) A U IKB ■iuir c U*J«tta, 4*1 
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In Rawstron v. Taylor(l) the reasons why no right conld be Adivaratana 
obtained over sai face- water were pointed out The judgments barodu 

of the Court throw light also on what should really be regarded 

as surface water. Parse, B said “ This is the case of common Attar avd 

surface water rising out of springy os boggy ground, and flowing Atyab^JJ 

m no definite channel, although contributing to the supply of 

the plaintiff’s mill This water having no defined course, and 

its supply being merely casnal, the defendant is entitled to get 

nd of it m any way he pleases ” Martin, B emphasised the 

right of every land owner to enjoy his land as he chooses He 

said u The proprietor of the soil has pnnd facie tho right to 

dram hi 3 land. He is at liberty to get nd of the surface water 

m any manner that may appear mo«t convenient to him , and I 

think no one has a right to interfere with him, and that tho 

object he may have in so doing is quite immaterial ” Platt, B 

observed ,f The plaintiff could not insist upon tbe defendant 

maintaining his fields as a mere water table ” In Broadbent v 

Ramsbotham{2) which also related to surface water, the grounds 

of decision were the same The plaintiff claimed four sources of 

water which he said snpplied the Longwood Brook on which his 

mill was situated One of the sources was «* swamp of 10 

perches Aldekson,B observed tliat it was merely like a sponge 

fixed (so to speak) on the side of the hill and full of water “ If 

this overflows it creates a sort of marshy margin adjoining, and 

there is apparently no course of water, either into or out of it 

on tho surface of the land A 3 to the subterranean courses 

communicating with tins swamp, which must no doubt exist, it 

is sufficient to say, that the) aro not traceable, so as to show that 

tho water passing along them ever reaches Longwood Brook” 

It will be observed that the learned Judge considered it material 
that there was no coarse of water into the swamp The judg- 
ment of Lord Hatuerlry, L 0 10 Grand Junction Canal Company 
v 8hugar[S), xs also important as throwing light on tho nature 
of surface water Ho observed referring to Cl aseirtore v 
f?tchar<Is(4) "Mr Justice WnmTii\N there laid down the law 
very plainly in giving tho opinion of the Judges upon the 
subject, and tho distinction waa there drawn — aud, I should have 


(1) (1855J U Ltoh. 353, at jp 37S 3S- 3^3AcdS3L 
(8) (18a0) 11 Exch. l>02 at p 615 (31 (lS71) L.B. S CR ipp. *s8, at p. *15. 
(4) (IS *9) 7 J3 L.C 3*9 
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a din a eat ah a learned Judge regards, as stated by Story, J, in !Pyler v 
Ramodo fFtIfetaso»(I) to bo ‘an. incident to tbe land* Ho continues, 
SctndTka *' lQ Ca3e a 8un ^ ^y a proprietor, m lus own land, 
Avyab and the water whicli feeds it fiom a neighbouring sod does not flow 
ayvab* JJ openly in the sight of tho neighbouring proprietor, but throngh 
the hidden veins of tho earth beneath its surface no man can 
tell what changes these underground sources have Undergone iu 
the progress of time it may well bo, that it is only yesterday's 
date, that they first took tho course and direction which enabled 
them to supply the well again, no proprietor knows what por 
tion of water vs taken from beneath his own soil how much he 
gives originally, or liow much ho transmits ouly, or how much ho 
receives on the contrary, until tho well is sunk, and the water 
collected by draining into it, there cannot properly be sail, with 
reference to tho well, to be any flow of water at all ** In addi- 
tion to tho uncertainty and changes m tho supply, lus Lordship 
refers to two other reasons why no right to any such water 
should be lecogmzed, namely, tint overy man, by virtuo of his 
ownership, is entitlod to abstract o\ cry thing ho can from Ins own 
land, and socondly, ho is entitled to mako tho best uso of his 
land for his own benefit Ho observes, “ In tho caso of tho 
i unmng stream, tho ow nor of tho soil morel) transmits tho w ator 
over its surfaco he rocoives, as much from his higher neighbour 
as ho sends down to bis neighbour bolow ho is ncithor 
bettor nor w orso tho lovcl of tho water remains tho same Hat 
if the min who sinks tho well m his own land can acquire by 
that act an absoluto aud indefcaBiblo right to tho wator that 
collects m it, ho lms tho power of presenting lua neighbour 
from making any u^o of tho spring m lua own toil which f hall 
interfere with tho enjoyment of tho well IIo has tho power, 
still further, of debarring tho owner of tho land iu which 
tho spring is first found, or through which it is transmitted, 
from draining lua laud for tho proper cultivation of tho soil and 
thus, by an act w Inch is voluntary on his part, and which way 
bo entirely uusuapLcted by lus neighbour, ho may unposo on 
such nu„hboor tho necessity of bearing a heavy oxpeusc, if the 
latter 1 aa orocte 1 machinery for tho purposoa of mining, and 
discovers, when too late, that tho appropriation of tho water hoi 
already boon made H 


(1) 4 lit a • An *r cm U*;«tu,4wl 
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In Rate s tr on v. Taylor{ 1) the reasons why no right could be adiyahatana 
obtained over surface- water were pointed oat The judgments ” nnn 

of the Court throw light also on what should really be regarded 

as surface water. Parse, B said “ This is the case of common Ayyabayd 

surface water rising out of springy oi boggy ground, and flowing Asrajj 

in no definite channel, although contributing to the supply of 

the plaintiff’s mill This water having no defined course, and 

its supply being merely casual, the defendant is entitled to get 

rid of it in any way he pleases " Martin, B emphasised the 

right of every laud owner to enjoy lus land as he chooses Ho 

said u The proprietor of the soil has pnmd facie the right to 

drain his land He is at liberty to get rid of the surface water 

in any manner that may appear most convenient to him , and I 

think no one has a right to mterforo with him, and that the 

object lie may have in so doing is quite immaterial ” Platt, B 

observed " The plaintiff could not insist upon the defendant 

maintaining bis fields as a mere water table ” In Broadlent v 

Ramsbotham[2) which also related to surface water, the grounds 

of decision were the same The plaintiff claimed four sources of 

water which he said supplied the LoDgwood Brook on which his 

mill was situated One of the sources was » swamp of 16 

perches Aldeison, B observed that it was merely like a sponge 

fixed (so to speak) on the side of the hill and full of water “ If 

this over8ows it creates a sort of marshy margin adjoining , and 

there is apparently no course of water, either into or out of it 

on the surface if the land Vs to the subterranean courses 

communicating with this swamp, which must no doubt exist, it 

is sufficient to say, that they are not traceable, so as to show that 

tho water passing along them ever reaches Longv\ ood Brook ’ 

It will be observed that the learned Judge considered it material 
that there was no course of watering the swamp The judg- 
ment of Lord Hatuerley, L 0 in Grand Junction Canal Company 
v 8hugar[3), is also important as throwing light on the nature 
of surface water He observed referring to Chaser tore v 
Richards(4) “Mr Justice Wkiiitiiay there laid down the law 
very plainly in giving tho opinion of the Judges upon the 
subject, and the distinction was there drawn — aud I «hould hare 


(1) (1S55) 11 Etch. 361, at pp 3 S 33- 3S3andS34. 

(2) (I 806 ) H Eich. 002 atp fll< tSl llS'I) L.U. 6 Cli App, A.*, alp. *16. 
(4) (IS 09 ) 7BLC 319 
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\ iNia*us4 thought, firmly established — between water which comes no one 
Rxttrne knows exactly whence, and flows no one knows exactly how, 
biT~IsA either underground or on the surface, miconfined in anj channel, 
\iiah and either ns raiufall or from springs o£ tlie earth, which may varj 
An At, JJ from, day to day, or spring up fiom beneath the surface m a 
direction which no one knows— between that species of water and 
water once confined in a regular channel M His Lordship's 
description is quite inapplicable to water flowing into a held from 
a known cbanwl and passing along the field, onwards into 
another field, though not ovei a confined tract in the former 
fiold but along its whole vren Wo may refer also to tho 
observations of I ord Watson in M’Nab v Robert on(l), u water, 
whetbir falling bom tho Otj or escaping from a spring, which 
does not flow onward with any coutinuitj of parts, but become 4 
dissipated m the earth's str ita, and simply perco) ites through 
or nloug those stmt a, until it issues from them at i lower 
lead through dtslocition of the strati or otherwise, cannot with 
my propnety bo desenbed as a stream ’ It is impossible 
to »pply this doscript on to tho water of a stream flowing into 
it and after w aids p using out of it aftci ungating it, 
tin ugh without making a cutting for itself, over anj parti- 
cular portion i f the field lbotrua test of tho ixistenco of n 
common right is tipi lined m Aagcll on " W iter-coursos, " 
aecti n 103 (o), pago 137 ’I ho learned mtlortajs u It is to bo 
< bsei-wd that it is cnly when tl o flow of water on one per on's 
laml ib identified with that on his in ighboui ’s, bj bung trucc- 
ab)i to it along a distinct and defined cour o, th it the two f ro 
} nctuis can I n\o in tinol relations with each oilier m ri pecio/ 
it, con i leu 1 la tho subject of up irate existence If the "iters 
on tho t \ o 1 ii la do not peiM*.v«, this ut itj of ch iracter, the) aro 
m the s lino citegoij as fis>l» ami bird- 1 , etc, and are old) in 
ci lent U, mid form putt of, the produce of, their tt ptctm Mb, 
wl do ictu dK resting upon them , no proj rietor can nuko cl uni 
t* water in >uch couditiou biforo it nrmes within Ins own 

horde rt> Nor tun anj pi opru. lor claim t} it aue* the rah director e 
»i 'Him hu lorkr* or tint ho idiall not tike ip prof rut *» 
u c u,uri ■* tij on 1 is ow n 1 aid, ind m tho re esoii iblo use them f, t* 
f ri '* 1 1 it-* colliding tij on h s votl " Tho next section iil«Atra*n 


t‘) Ilf ‘lit lev ui 1U. 
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the real character of surface water “ Thus water rising natur- Adinarayava 
ally, making land spongy and wet, and squandering itself over ranedo 
the curface. has no public character whatever, although it ulti 

SOYDABA 

mately finds its w a} to, and feeds, a stream, an 1 therefore, befoie Ami and 
it arrives at any defined natural channel, it belongs solely to the ayuV'jj 
ownei of the land which it covers, and he may doal with it 
exactly as he thinks fit, while he is making a reasonable use of 
his own land Such, also, is the case with water winch pci 
colates through the porous basin of a pond, or overflows the 
edge of a well, or which passes or runs off the surface of the 
soil, before, in either instance it makes itself some natur il 
channel And, dually, water soveied from all other water, as 
ma pond or tank, and resting solely on the pioprictoi’s own 
ground, must be m a •similar plight ” When the flow of water 
on one person’s land can be identified with that on another, there 
is no reason why a right to such flow should not exist althongn 
the water may flow along an intervening piece of lmd “A 
more right of a drainage over the general surf ice of land is 
very different from the right to the flow of a stream or brook 
acioss the premises of another ' Farnham m his ‘ Law of 
Waters and V> atcrcourses/ vol III, page 3550, observes 
“■when water appears upon the surface in a diffused state, 
with no permanent source of supply oi regular com so, mil 
then disappears bj percolation or evapointon, its (low is 
valuable to no one, ind it must be regarded as surface water 
and dealt with as such In Craujord v Ratub (1) it is sud 
that suifaco water is that which is diffused our the suifsco 
of tho ground derived from falling rains md molting snow s, and 
continues to be such until it readies «=omo well defined chai n I 
in which it is accustomed to, and doe9, flow with othei water* 
whether demod from the surface or springs an 1 then t bcco i t 
the running water of a stream, and ceases to In. surface wall r 
In each ca o the question whether or not puiticular water is sur- 
face water is one of fact to In doU rminc 1 by tr o circumstance 
attending its origin and continued exrdeuie If th water i> 
spread out and flows sluggishly over the -urfar l u itsdf bv 
percolation and evaporation, it is surface water althcu^h it has 
its source m springs But the more fact that the water spre id* 


(1) VI 01 o St "S' » c, ; M 
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Adixahayana out at some places, and flows sluggishly without sufficient force 
Kamddu to form a channel for itself, does not make it surface water if the 
Sundae a ® ow ^ a3 sufficient force to maintain itself, and it is subsequently 
Ayyas and gathered together into a channel so as to foim a water course 

SADA5IYA . 

Ay yah jj -the chief characteristic of surface water is its inability to main- 
tain its identity and existence as a water body 
But marsh lands through which overflow water from a lake 
reaches a natural stream are not governed by the rules appli- 
cable to mere surface water” Well defined existence arising 
from an ascertained course appears to be the real test in coming 
to a conclusion against any body of water being regarded 'is 
merely surface water See Farnham, page 2556 Augoll refers 
to a case which throws light on what is really necessary to mako 
a water course For seven rods the stream descended rapidly in a 
well defined course to a piece of marshy ground whore it spread 
so that its flow was slight and not sufficient to break the turf 
but was generally sufficient to form a continuous sluggish cur 
rent along tho surface in a natural depression to n watering place 
within the plaintiff’s land This was adjudged to be a water 
course within the meaning attachod in law to that term Bomat 
states tho rule of Civil law as follows "If wators have their 
ConrbQ regulated from one ground to another, whether it bo by 
tho nature of tho place, or by some regulation, or by a title, or 
by an ancient pos80‘Bion,tho proprietors of tho sad grounds 
cannot innovate anything as to the ancicutcour^o of tho water 
Thus, he who lias the upper ground cannot change the course 
of the waters, cither by turning it somo other nay, or rendoringit 
more rnpid, or making any other change in it to tho prejudice of 
tho owner of tho lower grounds * 

It u quite clear that the water of the channel in dispute 
between tho parties in tho present case when it entered tho fourth 
defendant’s land could not l o regarded ns surface water It 
came from tho channel in dispnto Its origin is not On tho fourth 
defendant's laud, nor did it como npon tho sur f nco of hia and 
through *ho pores of tlio earth Iho channel did not, nccor ling 
to t! o findings, *loso itself* and get mixed up with the cvrth of 
the fourth dofondanl’a land but continued its coureo along hn 
field Tho i lontity of tho stream was preserved whoa it pawed 
out of tho held It may bo that tho fourth defendant could if ho 
chute, restrict tho iaubcq of tl * stream uloi ir hu laud hjf 
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confining it to achaunel, occupying 1 only a small portion of his Jj>jxabata\a 
field It was not, however, the fonrth defendant that obstructed B 4 y CDD 
the course of the stream, but defendants Nos 1, 3 and 3 , and ^ — • 
the obstruction was made at a place before the stream reached atiu 
the fourth defendant’s land They had no right to do bo In 
Dudden v Guardians of Glutton Union(l) the water from a 
spring flowed in a gully or natural channel to a stream on which 
was a mill The spring having been out off at its source and 
the'water received into a tank as it rose fiom the earth, by the 
license of the owner of the soil on winch the spring rose it was 
held that an action would lie against the obstructor by the owner 
of a mill who used fo receive a supply of water for his mill 

The obstruction m this case, according to the finding, was 
at a place where the channel undoubtedly existed as a regular 
water course In our opinion, it did not cease to be suchbofore 
it reached the channel which directly irrigated the plaintiffs’ 
land It did not become surface water on reaching the fourth 
defendant’s land 

We reverse the District Judge’s decision and restore the 
decree of the District Munsif with costs both here and in the 
lower appellato conrfc 

The plaintiff will also have the further relief of an mjunc 
tion against defendants Nos. 1 to 3 from jnterfenng with tho 
plaintiff’s rights declared and granted by the District Munsif 
WHO refused that relief of injunction on insufficient grounds aud 
against which refusal, tho plaiutiff filed u memorandum of 
objections in tho District Court and has also complained in the 
Second Appeal memorandum bofore us 


(1) (1857) I II and N C27 
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Before Jfr Justice Benson and il/j . Justice Sundara Ayyar. 
1012 VYAPURI GOtJNDAN and two onusa (Comnrn Petitioners), 

November 

19 one] 22 Al PEI LANT 1 ’, 

V 

A C CHIDA51BARAMIJDALIAR (pETiTiohEu),IlE8iuNDi,Nr # 

Hen judicata— ircuOon jnccre Itv g* Older rt tummy caicutio a d jticaln-n/ r 
correction C f tfe atount claimed, i it/ oi t «o(»c* to julgmtnt ULtor, it! ether 
bin ling on the deciet holder 

Where the Court without, isauin,; notice to the judgment del tor rclornel 
an execution a( j hcation, directing tho decree holder to mm t tin emit by 
reducing the amount claimed and the decree ] older failed t> appal ngwtul 
the order, 

Held, that the order a judicial adjudication in a proceeding between 
the partiea, that the decreo holder wee not entitled to the laiger amount, and 
that 0 e decree holder waa r0D«0(ji«»ntly dchirred from cluunmf tlio larger 
amount in it frtab exieution application Ihofoit that tl e judgmei t-<l» lit* r 
hal no notico it umnnUnut, ixcejt when iho i r l r lijmud ngiiirt Inn <n 
which caae it i* an cx jjar/e « filer, and cannot 1 ind n p irtj who bad n » 0| | r* 
taint; to make Ins dofu ce. 

Hi rain l Bo*e \ Dinja Cl arm Ujh f(UOO) J Cl.J 310\ Il/o/aaat/i |Ui 
v. Vnfulta Noth Aunfu CftouiZry [(UOlj I L K , X8 < ale . I..t an l Ihlhi and 
ls>ndon JJjak hinted, v Orchard [(IS* 7) 1 L B 3 Calc., 17 (1*0)] list It gi i»l 1 1 

An i al against t tio t rthr of C. G Sri mu, tlio Di&trut Jnilyo 
of T ncbinopoly, m Apptal No. Hof 1911 (Execution Petition 
No. 1791 of 1910 m Original Suit No 2&9 of lbl*7 on tlio lilt* of 
C. V. ViavAhATiu Sastti, tlio District Mmmf of TrielnnopnlO 
Tlio nocissary fiefs appear from tlio jndgimnt. 

1C, V- Kruhnoticamy Ayyar for tlio appellant a 
C. T. AnattfhaLntf nrj Ayyar for the rtapotuluU 
liK>M\ Jodtjiiat. — * 1 ho plaintiff obtained n tlocno on a mortgage 

agatnat tlio defendants Tin* decrco directed it eirt.un amount 
vt»*u jj, ^ mill futuro interest on tlio punup il »t 1» per * « nt 
l or annum VnriouH pajim nt« tvtruinado b) tho di fowl ml* 
from timo to tunu Hu ro hat o m alt bttn II npj Juitiona 1'T 
tin* i limitnT for vxuLtttion In tlio fird 12 aj*j lie ittni l Jt> 
ippr prided tho payments in lurtnnio^ (wlmlnt i* mein- irjT 

• A,j-*1 l.ilut tj|«t at* Order S» 70 MVll 
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to describe) In tlio 13th application, t e , the t ue immediately i 

preceding the present one, he nude his calculation of the 
i mount due to him in quite a different way with the result th it c udahiur* 
the amount was shown to be much laigtr than what would bo ’^ cnAL AR 
due according to the method of calculation adopted m tbo 
previous applications The Court held without issuing notice sewui* 
to kfendants that the plaintiff was not entitled to the larger 
amount and returned his application with tlio direction that ho 
should amend the amount due to him in accordance with the 
modo of calculation previously adopted by linn He never 
appealed against this order, not did he obey the direction to 
imeud his petition It was accoidmgly injected Ho put in 
the present application after the period allowed foi amendment 
had elapsed hut before the previous application was rejected 
He- made his claim in the present application on the sairo basts 
as m tbo 13th application The District Munsif held that ho 
conld not do so On appeal the District Judge held that tlio 
plaintiff was uot bound to adopt the mode of calculition piovi 
ously adopted erroneously m the Judge’s opinion We aro 
of opinion that tlio order of the Munsif on the 13th application 
holding that the plaintiff was not entitled to claim a laiger 
amount ou a new basis muse be held to bar the contention that 
he is entitled to do so lhe order was a judicial adjudication 
that the plaintiff was not entitled to calculate the amount duo 
to him ou a certim basis Ilia plaintiff was cortamly entitled 
to appotl against it, if so advised, ind lie failed to do bo 
The ground in which the District Jud Q o Ins held the contrary 
view is that the order was passed without notico to the defend* 
ants aud could not thoiefoio ho reganled as a decision 
between the two p irties In our opinion this i lew is wrong The 
pi unhi^s petition for execution was a proceeding betwetu him 
and tlio defend uits and the order decided tlio question of tho 
plaintiff’s right is against them Ilie fact that tho defendants 
wero uot called on to appear nod answer tho j lain tiff s claim is 
immaterial Suppose a suit is dismissed as barred by limitation 
without notice to tho defendant on tho ground that the plaintiff’s 
own allegations show that tlio suit is birred It woild bo 
impossible to hold that this plaintiff could ue again on the simo 
oauso of action In execution pioccedings orders roav bo 
passed Without notico to defendant If any such order is 
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VytPUBt against the defendant and further proceedings in execution are 
Goondan subsequently dropped by the plaintiff and afterwards commenced 

Chidambaba again, the previous order against the defendant would not bar 
Mdbabiak , , ° 

— him from setting up any defence that may have boon adjndi- 

^akd^ C at®d on without notice to him This is not on the ground that 

Bukdaba the former order was notr one passed between the parties, but 
Attab, jj r r 

because an ex parte order cannot bind a party against whom it 

is passed without his naving an opportunity to make his defence 
But the bar of former adjudication cannot be avoided by a 
party who had such an opportunity The learned vakil for the 
respondent has relied on three cases iu support of his contention 
that the formei order is not conclusive against his client 
Uiralal Bose v DiotjaCharan Bote(l), Bholanath Das v Prafulla 
Nath Kundu Ghowdhry(2), and Delhi and London Bank, Limited, 
v Orchard (3) , but none of theso is in point In Bholanath V(u>8 v 
Prafula Nath Kundu G houdhr y (2), the judgment debtor put m a 
counter petition stating that tho plaintiff a application for 
execution was barred Both parties failed to appear on tho dale 
fixed for tho hearing and tho Court dismissed for default both 
the petition for execution and tho counter petition When tho 
plaintiff again applied for execution tho defendant again sot up 
tho pica of limitation and tho Court hold that tho former order 
did not bar his plea as tho dismissal of tho countcr-potition 
was not basod on the merits of tho pica In Hirafal Bote v 
Dtotja Charan also tho previous application for execution 

was struck off without auy julicial determination on tho 
question of limitation which was set np m tho subsequent apph 
cation In Delhi an l Lotvlon Bank, Lit tiled, v. Orchard^ 3) tho 
head note of winch in tho roport is maocunito, all that J2un r 
Lordships of tho Privy Counoil hold was that au order sending 
an application for execution to tho record room on tho ground 
of non receipt of tho Commissioner’s sanction which was required 
under tho law was not a judicial determination of auy quest oa 
between tho parties There was no decision on tho question of 
limitation at all See Mdnjunaih Badrabl at v Venl it ah 
Gotnnd SAunb/oj(V' 

Wu ra vor*o tho .order of tho Lower Appollato Court 
The i lam tiff may auu.nd his j etmon by aubiit tutiug tho amount 

U) tije-o) icu :e (2) (ieci) i la , u c»-s, isj. 

13) tu*8}l L-B^ac»rf,47{ix;) (l) (1^3) 1 L II, 0 Dua. 64. 
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dug to him m acoirdauoe with hi? foruer calculation Ha 
most pay the appellants* coats here and in the Lower Appellate 
Coart. 

The case is remanded to the District MansiPs Coart for 
fresh disposal according to law 


APPELLATE CRIMINAL 

Before Mr Justice Benton and Mr. Justice Sundara Ayyar. 

Be S> SUPPAYA THARAGAN, Accused (in Calendar Case 

No 19 OF 1912 OV THE FILE OF THE JolNl- MAGISTRATE Korem bor 26 

of Palo hat) ™ 

CrtminaZ Proctlure Cod • ( Att V of 1898) »<e 47 C — BuncUo i to protectUt — 

Section 537 or Irrejulurity 

Whoro a sanction to proseonta giren under section 47G Criminal Procedure 
Code (ict V of 1898), did Dot order accused ‘o be rent before the nearest Fust 
Claes Magistrate but merely ordered his prosecution 

Beld, that though the sanction was irregular it was not illegal Had that the 
irregularity wai oared by section 537 (a) Criminal Procedure Code 

in tho tnalltr of lh» pthhon of Bhup Bun u or (1904) J L.B., 23 AH , 2t9 
at p 25G dissented from 

Case taken up under sections 435 and 439 of the Code of 
Criminal Procoduro (Act V of 1898), by the High Court to 
revise the judgment of A, Edoinotov, the Acting District Judge, 
in Criminal Apj eal No 27 of 1912, preferred against the judg- 
ment of J P Hall, the Joint Magistrate of Palghat Division, 
in Calendar CasB No 19 of 1912 

In this case tho accused was convicted of giving falso 
evidence by the Joint Magistrate of Palghat who toot proceed- 
ings under section 470, Criminal Procedure Cod**, and directed 
the prosecution of the aocusod hat did not send him to tho 
“oarest First Class Magistrate as required by section 47(3 bceacso 
ho considered it would be more convenient if ho were tried by 
his successor On appeal to the Sessions Court this coni tef ion 
was ro>er c ed on the ground that tho failure to send the accm>cd 
to tho nearest First Class Magistrate rendered tho sanction order 

(Criminal hemion Casa 'o 4./S of 1912.) 

(Taken op Cs»e So 12 of 1612.) 


Bsnmjn 

and 

8ONUABA 
Attah, JJ 
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it« illegal la I 113 judgmeut the ScoSioua Judge said —'i ho 
Tiubaoar wor ^ * Court* m thi* section lus been held m Begtt Sin jh v 
Empervr(l) to mean the Judge who tries the ci o un 1 both in 
the c iae quoted an l in tho Full Beucli ruling A jyakannu P Hat 
v E 12 erat (2), it has b eon ruled that tho power conferral by 
section 476 Criminal Procedure Code cau bo oxerciscd only it 
or immediately after tbu conclusion oE the tual in winch tho 
offence was committed before tho Com t 

H tSundarai 1 for tho accused 

The Pubho Prosecutor Mi C F Napier, for tho Crown 
Be\boc. Obdek — W o are unable to agreo with tho Sessions Judge 

SbmjIra that there was any illegality m tho order of Ihouas, tho Mays 
Attar JJ trate, under section 170, Criminal Procedure Code, on tho 15th 
January 1012 

Ilia omission to at onco direct tho accused to bo taken bofuru 
tho nearest First Class Magistrate vas at most an irregularity , 
wl ich was set right by tho subsequent order directing bun to be 
taken before such Magistr ito huoh irrog ilarity is oxprossly 
cured by section 537(J), Criminal Proto lure Codi Wo are 
uur bio to agreo with tho wow taken bj StAM.ni, C J, in In On 
mailer 0 / Oa petition of Jihup ICinxcnr( J) with reference to tho 
construction of that clause 

Wo set asido tho cider of lequtttal undo by tho Sessions 
Judge vnd direct him to rcstoro tho ipi eal to Ins Ido and dispose 
of it according to law 


(1) (100 ) I Lit 3t Calu - 1 (2) (1 *00) 1 L It 32 Ms l 19 (1 U ) 

(1501) ILl 2oAlt 2«<J 



VOL XXWIIJ 


MADE AS SERIES 


319 


APPELLATE CIVIL 


Before Mr Justice Benson and. Mr Justice Sundara Ayyar 


P LAKSHMINARASIMHAM PANTOLU G VRU 

(Plaintiff), Appeuant, 

SREE SREE RAMACHANDRA MARDARAJA DEO GARU 

(Minor, bt Guardian, tub Cullkjior ox Ganjam, 

TUB DEFENDANT & L GAL RAPRtSENTA I » E), R I SfON DENT * 

Madraa Estates Land -li-l (T oj 1008) » 77 — Madrat Local B a di Act {( of It 84) 
m 73 and 7 i—rtjht of la d hoi hr to dutira n ]ro}Crly of it Icr neltate 
tenure-holder for eels paid 

Neither lection 77 f tho Madras Tstitei Lag 1 \ct nor gi'CIiuds 73 and "4 
of the Madras Local Boards Vet authorizes a lmd hold r to cry d stra 1 1 against 
an Inter ediate tenure 1 oldor for lecoveru g any purl go of cess collected from 
the land holdei 


1912 
April 3 

1913 

January 17 


Second appeal against the decree of M. Mundapia Bangera, the 
District Judge of Ganjam, dated 29th March 1910, in Appeal 
No 80 of 1909 preferred against tho decree of h Sitahama Rao 
Nayudu, the Head quarters Deputy Collector of Ganjam, in 
Summary Suit No. 8G8 of 1908 

Ihe facta are fully given m tho judgment 
V. Ramesam for the appellant 
Dr 8 Sic immalhan for the re‘*pond°nt 
This second appeal coming on foi hearing tho Court (Abduu 
Rahim and Aylino, JJ ) delivered tho following 

Judgment — In this case the suit was instituted to set aside 
a distraint upon tho plaintiff s I ind made by the defendant who Atuaq JJ 
is a zntnindar The plaintiff is an intermediate tenure holdtr 
under the defendant lhe distr unt was levied m order to rccov er 
a portion of certain arrears of cess which h d been collected from 
tho defendant under section 73 of the Madras Lo nl Boards Vet 
and which poition he was entitled to rccoxcr ftom the plaintiff 
Tho first quostiou argued befoie us is that c oition 77 of tho 
Estates Land Act docs not authorize the zanuuaar to lev} d «- 
traint against an intermediate tenure-holder and no tl iuL the 
language of section 77 is clear to support thatcont- ntiou ILis, 


SkicJ Aj jetl No. 12 v J of 1910 ; 
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Lakbiiui 

NAlUSIMlfAM 

Pamduj 

Swc Sbke 
Rama* 

CftANttASA 

3lASD.lK.LM 

Oro 

Abddh 
Riant am> 
Aaliso, JJ 


in fact, is not disputed by the learned vakil for the respondent. 
Section 77 says, "At any time after an arrear of rent has become 
due tlio land-hold ei may, in addition to any other 

remedy to which ho is entitled by tins Act, ju respect of any 
arre ir of rent which lias accrued due within tho next preceding 
twelve months, distrain upon his own responsibility the movoablo 
property of the defaulting ryot . ” There can he no doubt 

that the plaintiff is not a ryot within tho meaning of the Estates 
Land Vet But it is argued that sections 73 md 7 1 of the Jladt-aa 
Local Boards Act givo power to i zammdnr to recover arrears of 
cess as arrears of rent, and that, fcinco tho znmindar has got 
power to recover arrears of rent from tho ryot by distraint, ho 
has similar power as against intermediate tenure holder from 
whom he is entitled to lecovor arre irs of cots paid by bun Tho 
argument is puma facie untenable Section 73 says "... 
Providod that in all cases where a person holds lands with or 
without a right of occup nicy as an intermediate land holder on 
an uudertcuuro created, contained or rccoguiscd by a land- 
holder, it shall bo lawful for tho land ho/efor to reoovor from tho 
intermediate laud holder the whole of tho tax paid by tho land- 
holder in r spcct of lands hold by tho mtonncdmto land holder 
less one half the t vx asse6s iblo on tho nnount of my kattubodi, 
jodi, poruppoo or quit-rent p lyablu by the intermediate had-bcldcr 
to tho land holder,” and section 7 Isa js that 4 our) land-holder 
(or intermediate 1 md holder vs the cu o m »y be) sh&U, m collect- 
ing or recovering the portion which in iy bo duo to him 1 ' under 
tho proviso referred to " bo < ntitkd to exorcisu tho faiuio powers 
is u»a), under any Act or Jlegulatiou which now hero i«, or 
v ere after ini) be, in forco, bo cxcrci id b) nm land holder in 
tho collectun nn«l iccovcry of rent ” Tho learned 

pleader for the re pondcut want'* m to -a) th it every laud bcld<?r 
entitled to exercuo m collecting a ct&> tho ‘■auio powers an 
those which otiv 1 md-h« Ider maj pos ess ia regard# not But 
*>iuh power t f a land-holder mu t be considered with reference 
to the person against whom the power is to bo exorcised. There 
is io Vet or Ki gul itto i which authorises tho landlord to lory 
dihtrmut uj on the projerty of n tciiuro h d hr fur rt\oury of 
rent Section 77 of tho Estates 1-aud Act, as wo haio j omAd 
out, only authorises n fmllcrd to levy dutruuc ujou tho xrorc- 
ablo property y f tho r)ot I hue, erm if we read tie 
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“ any ” as meaning any one of the class of land holders rested Uuuu 
with the largest possible powers for recovery of rent it is not ^p^ti clu* 
shown th it any land holder has got power to levy distraint upon * 
the property of a person other than a ryot But we may observe ^j?**** 
that the lords "any landholder" in section 71 of tho Local miwiIuJa 
B oirds Vet possibly mean such land holder We are of opinion Peo 
that section 77 of tho Estates Land Act does not apply The abdea 

result will be that the distrnnt will be declared to bo illegal aud aymnVjj 
will be set aside We must therefore ask the Dn-tnct Jud to 
enquue and find what damages, if any, were sustained by the 
plaintiff by reason of tho distraint complained of bnrfcler 
evidence may be taken on the point The finding will bo sub- 
mitted within three months from the date of the receipt of tins 
order, and ton dajs will be allowed for filing objections 

In compliance with the order contained in the above judgment, 

M Mundappa Banoeba, the District Judgo of Ganjam submitted 
tho following 

Finding —I have been required by the High Com t to submit 
my finding on the following issue — 

" What damages, if any, were sustained by the plaintiff 
by reason of the distraint complained of ? ” 

When the matter was taken up for enquiry, tlio vakils on both 
Bides informed me that thoy had no fresh evidence to adduce 
Tho distiaint complained of wa3 admitted Plaintiff s vakil 
stated that his client who is a rich ud it lluential person was 
put to considerable indignity and vu/fored much pain of mind 
and that lie is entitled to substantial damages He admitted that 
his client did not suffer any actual pecuniary loss by reason of tho 
distrnnt ihe vakil for the respondont stated that las client 
acted lonafi.de, th it the provisions oE law as to distraint were 
not cleai and that plaintiff is not ontitled to damages, unless he 
proves actual pecuniary loss and in any event, is only entitled to 
nomm il damages I am of opinion that tlio plaintiff is entitle 1 
to damages even though he has not proved ictual pecuniary lo«s 
Ihe plaintiff is a well to do man and there can be little doubt 
that a distruut of moi cable pr pert ns is loohe 1 upon a» a 
disgrace In tho presoutcaso the distiaming officers entered 
his houie and took away i silver r so water sprinkler and some 
other article Tho distraint las b«.eo loll ly tlo High Cmrt 
to bo illegal and con uquontly pi a ntiff is entitled to some 
25 a 
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damages The defendant, when lio took it upon himself to dis- 
train pioperfcy, did so at lua own risk and his ignorance of law is 
no excuse however difficult or complicated the law on tho subject 
might bo The fact tli it ho acted without uiy malice and m 
the bond fide belief tint he was entitled to distrwn can only go 
m mitigation of damages 

A 3 therqis no cwdcuco of my actual pecuniary loss to 
plaintiff md as it ha3 not been shown that tho defendant acted 
wjtli malice or any ultouor motive lam of opinion that Rs 50 
would bo a reasonable sum to award to tho plaintiff. 

This Second Appeal coming on for final hearing, tho Court 
delivered the following 

Jodqmint — Wo accept the finding and roversug tho decrees 
of tho Goui ts holow award tho plaintiff Rs 50 dimigca with 
mtorost at 6 percent from fins data to the date of payment 
lho defendant will pay tlio pi nutiff b costs throughout. 


appellate civil. 

Before Mr Justice Miller and Mr Justice Saul iran Nair 
THE SECRETARY OF STAIL 10R INDIA IN COUNCIL 

IT TUL COLlECTOr OF GanJAM ( 1 11 bT DifeSPAm) Al IlLLAkT, 


K JVN thill l MAI > A a\d T#tm onizrs (PuiMiris a\o 
DeFEM AVI:, No3 2 AM> 3), ItESrONDV-MS • 

iTudrn* Irujali n Cot* Act (4 /f o/ lSl>o}— £ir #r 6 Ion in; to Oc rf *<*raf H 
hi o"t *7 c/— nd / a j at i An o' to vattn e/ rntro •*! 

tl # r fa (*—H«l r |r»j<r i ir/ tijflt t* tl.ee* J — Jfa IrM 
£ tit- out ml i I (/!! a/ 19iu ct if «j i» 
rtr J — (i \ »u t ( r t) • r -cuVi r j Iru \ CoTtrimeoi f watar-r*** 

lilt ally [ x i jla cnc» nf wtiou cr»"i Otarh tc»» on ou wblcii tb* ca*< t* 

do Ad J a. Ult rl« 131 f »cl »0u e II ( «J o LI tut n \ t dot • n l »| I 

TL* H „l C ur 1 >t r.K h 1 1 n hacdulu t J/jldUl unma Gor*/ 1 1 .w* 
i • ! trier. T Sn »U y / _f I* Jw I aim (lJll) I L.L 31 Mad, -U oa 
fac a . "tila* t tL m i I 1 i.pou ia the j t »crt c^t tl at |L» 1 1 

i *« •• * tlur U II^ uO k ».ni cl »ucb 1 cd e. wti * waiter at U* 
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which should be followed until orenuled by a Pull Benoh or a Oighoi Court. Sccheta bt 
F ollowed accordingly of State 

JPer Sankaras Nair, J —Under tlis customary law of thu countiy water j 4fl * KlRA 
belonged to the owner of the estate through which it passes, so long as the water matya 

emjuscd on the land, subject to the claims of the proprietors below Tie 

members of the village community and the zammdara or fob 5 am were entitled 
to the water which flowed through tlnr lands If Government are tliepio- 
prieto rs of the land they aro the owners cf the water (heicon and those rivers 
and streams of whjch they own tho bed ui d the hauls bel >ug to Government 
It was the policy ol the East India Company in granting the permanent 
s an ads to recognise pnvato projnelftry ri„hts and to divest themselves of such 
rights which may have been Vested in them it is against the pul cy and the 
spirit of the permanent settlement legal itiou to hold that the Oovcrn.in.nt 
reserved to themselves any power to increase the teveuue on tho zamindwrl or 
to levy any assessment for the use of water 

The permanent sacads granted to Jlajas aud chieftains did not interfere 
with their use of the waters of natuial streams for the cultivation of all lands 
within the ayacut (» • , tho aiea of land that can he inigatid according to the 
customary methods) subject to tho claims of the ryots The new zimiodans 
created by tho East India Compaii) were placed on the same footing as 
the old. 

** Speaking gLnerally, whi never the Government couti ad that these zjmmdars 
ore not entitled to exeiciso any of thy rights which are capable of pm ate 
ownership, and that such lights ere vested in the Crown, it lios on the 
Government to prove that such vammdoia wore depmod of them either 
expressly or by necessary implication under tho aauads granted under that 
regulation (Kcgnlation XXV of 1802), the new zaunndiris were placed on 
the same footing The sauoda referred to aro those which wero granted by 
Lord Clive, a copy of which will be found in the earlier editions of the 
Standing Orders of tho Board of Eeveime ’ 

Under tho Kcgnlation of 1802, the Government did not enter into any 
engagements with tbo landholders to supply water The circumstaucos nodor 
which Ibe permanent sanada were granted preclude any auch engagement 

In the case of new zamindatis created, theie may be cates in which tho 
Government reserved to themselves tho control of water courses 

Act YI1 of 18C5 was intended by tho legislature to refer to all rivers and 
streams in those ryot wan districts where no miraw or any eorre 'ponding n 0 bt 
provailod, aud the words “rtreis belonging to Government ’ do not apply to 
rivers running through or by zammdarit The \ct was not intended to effect 
any change in the substantive law bat to enable Govcrnmiut to levy a chj 
on account of the large expenditure mturrid by Governu» nt in the unit traction 
and improvement of U ligation works Ibe rjotwart lauds wire as»aaied to he 
Government property, aud all rivcis running through ry twar» Uudi were 
accoidiugly triatod as belonging to Government But 11 does lot insti’e the 
Government to lovy a watoi cesa where thi Undunmra use the water* of 
rivers in accordanoo with the rights they had before 

Tho exemption clauso so section 1 of tho Act— '•Where a x»miad*r or 
loomdar by vtrtuo of cngvgiuuul' with the Gown. 10 . 1 1 ■» mm ltd to trri a »u..i. 
free of separate ohaj-ge, no fen undir this let shall he laijufed Ux water 
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Seouita nT supplied to tho extent of such r glit and no more" — docs not apply to those 
or bTATE zaraindans and proprietors who thomselvea take and are entitled to take the 
Jana at ha ■water for irrigation from the rivers and streams in tbeir zamndaria without 

uaVti 1C being juppl ei to them hy Government 

Even if the section with the exemption clause applied, the ‘ ODgngcment 

to be implied la one to allow the \ roprletors to irr gate nil their lands witl m 
the ayacut which could bo irrigated without any fei and without any cl arge 
As Act lit of lOOo does not interfere with vested rights, it cannot bo used to 
intorprot Act VII Of 18G5 to take away soph nchts 

The efo o i atler let I'll of 2885 (standu g on effected by subsequent lf£i» 
latiouj t was not competent to the Government to levy auj cess for an] water 
taken Gom the Vam-rndhara river without tbo aid of Govtrnment worts 
*• See tho end of the judgment for u summary of the conclusion " 


Appeal against the decree of \V B Ailiko, tho Distmt Judgo 
ot (iiujam, m Original Suit No 30 of 1901 

Tho facta of tho caso are statod la tho judgment of 
fcAhhATAN NaIK, J 

lho llonourablo tho Advocate Goner »1 for tho ippcllant 
P Nagabhushanam for respondents Nos 1 and 5 to 7 'lho 
other respondents not represented 

iliLt u, J — lho learned Advocate General argued only two 
questions at tho hearing of tho appoal — 

(1) "\\ hethor tho suit is barred b) limit itiun and 

(2) Whether tho water-cess was property loviod by reason 
that tho Vnmsadhara river is a rivor belonging to tho Go\ern- 
mout. 

As to tho first question, it is not denied that if tho suit is a 
suit to establish i poriodicalty itcurnng right, ft suit, that is, to 
which irliclo 131 of tho second schodufo of tho Limitation Act 
of lt>77 is ippUcablo, then it is burred, hut it is contended that 
that article docs not apply and that a cause of action arises ou 
eich occasion on which tho teas is demanded 

This contention is supported by Snman 3fa ihal tsht A e/aw* 
ma v Goiisdlt Xacayanaaatcmy iVaufu(l) an! ilio ta*o therun 
referred to, Go\ ifahwu \ i\.rraju(.i) , in fict, it seems to mo 
that if those cases nru nghtty dtcidod tho rupomlents' conten- 
tion must provul lho Ad >ocato General did not sicceod »U 
eatistyiug un> thut 5riM0u \t<idfuikhu*hi Aehamma \ f/epwlh 
iYiroy imicairmy Aaufu(l) can bo disiiuguulnd frulUvring 
that ciio I must hold that tho suit is not larrud. 
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On the second point Jlcvno, J , and I in Kandulun Maha- 
lakshmamma Gant, Proprietnx of Urlan v The Secretary of 
State for /mZia(l), have held as a matter of law on the facts put 
before ns m that case that the Vamsadlnrais a river belonging 
to the Government Mr Nagabhushanara did not on this point 
la} before us any facts which weie not before the Bench m 
Kandukvn ZlahalaMimammu Garu, Proprietnx of Urlam y 
The Secretary of Slate for Jndia(l) but argued as a matter 
of law that the decision in that case is wrong It has 
however been followed by another Bench and has not }et been 
overrnled by a Full Bench or a H gher Court , till that is done 
it is in authority which I ou,ht to follow, and I follow it 

Mr Nagabhushanam presented for our onsideration some 
ovidence as to the repair and control of the Mobagam channel 
by the Urlaui zamindai That evidence, it scorns to me, does 
not affect tlio case , it might peihaps be evidence in favour of 
the zatmndan of a contract with the Government, but does not 
help the plaintiffs, who do not allego any contract with the 
Governmeut for tho supply of water 

I would allow the appeal and dismiss the suit with costa in 
noth courts 

Sankaban Naib, J — This is an appeal by the Secretary of 
State for India in Council from the judgment and decree of the 
District Judge of Ganjam, by which it was declared that the 
Government are not entitled to levy any water ce^s from the 
plaintiffs for having cultivated their lauds with the waters of 
the Vamsadhara river and the Mobagam channel Tho plain- 
tiffs are the inaindars of tlio village of Varahanarnsimliapuram 
paying a quit rent to the Zammdar 1 heir case is that the 
lands iu their village wore lingated by the Mobagam channel 
which convoyed water to their lands from the \ amsailbnra mer 
They alleged that they havo been cultivating their lands from 
timo immemorial with this water and that the Government have 
illegally collected from them since 1891 water cess under Act 
VII of 1805 for tho water from this ch inncl used for converting 
dry lands into wet and for raising second wet enps on lands 
which were ilread} under wet cultivation 1 he) thoreforo 
prajod for » doclai ition of then titlo alleged and an injunction 
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SEcafTiav to cnforco such declaration, and aUo foi the recover) of tho 
amount illegally collccto 1 from them Ilio Government pleaded 
lu”** that tlio Yauisadhara nveriau Government s urea of irrig ition 
— . and that the Mobngam channel is the propei ty of Gm or nine lit. 

Nair, j S They also pie idol that a right to the freo uso of water supplied 
from a Government source cannot bo acquired by lmncmonil 
user bat can bo tequirod only by virtue of an engagement with 
Government and that there was no buch engagement with t ho 
pi iintiffb The defendant also pie ided that tln> payments undo 
by tho plaint ilia were voluntary and not therefore recover iblo 
and that the Suit was barred by limit ition Tho District Judge 
held that tho payments vvero not voluntary and thi.ro «o> «o 
lumtatiou bar, on tho merits, ho hold that tho plaintiff* hive 
failed to prove that tho Mobagam channel nos const i noted by, 
their ancestors as illegcd by thorn, and that before Ie03 it was 
tho jnopudy of Government but that m 1803, when tho (Jrlum 
cstato vv is gi anted to tho predecessor in title of tin proscut 
/annndar, tho Mubigam channel was also gruitcd to him As 
to tho Vaxmadhnra river ho found that tho Government had 
filled to piovo that it was tidal and navigable, and lo was 
further of opinion lliat, even if it was a tidil anil navigablo river, 
that would maho no difference with roferouco tj llio cl inns 
advanced by tho plaintiffs On tho questions of law whichwi.ro 
raised, ho held that tho pi untiffa vvero only entitled to claim any 
rights relating to tho irrigation ol tho lauds which were 
rceognww-d. by tho titlo dee-ds and according to them thur right 
to irrigation must bo limited to v singlo wet crop on tho wet 
I mis liu aUa held that, oven if tho plaintiffs hid acquired a 
j re^criptivo right to tho uso of water a* against Govorumu t, tl is 
would only dob ir the Govenunent Irom interfering wi litl e supple 
oE water hut would not affect the right of Government to eh irgw 
water rate for wet troys, as ho was of opinion ll at »uch right 
is only bunted by any engagement with Govern nuu uuhr \ct 
% 11 of lido, and tho tillo deol showed no such eiigi^em nt in 
this ease However, on tho tinding th it iieiiher tin Vinna* 
dh era river nor tho Mobagam cli mud was a Goternno t 
sound of supj 1) ho decree l tho pi untiffs’ claim Vgaiast th s 
decree tho ''eerelary cf 81 »to appeals 

l ho appeal w e» tir t ar^ue 1 before ill * to, J , uni i «y»elf 
by tho Mien Advue-»l< Guund, Mr hivutwutni Ayjur 'Ih« 
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questions of law m tins case weifi argot d before mo and Abdob Srcstn*R 1 
Raiiisi, J» in another becond Appetl by Advocate General w 8tAT ® 
Mr Napier and finally tiio aj peal was again re heird by Javakiba 

Miller, J and xnjself when tlie Advocate-General Mr Rosario - .* 

argued the case on behalf of the appellant S Na***J* 

As to tlio voluntaiy natmo of tlio payment, I cannot help 
expressing iny regret that the Government e\er put forward the 
pica that the plaintiffs, are not ei titled to lecovei the amount 
paid by them and wlncl, would have been collected from them 
by tbo Revenue Offici ils by coercive pi ocesbea it tl oy had net 
paid, even if thoj establish their title alloged by them and tho 
illegality of the demand on the giound that it was a voluntary 
payment It was given up in this Court as the question had 
been decided in Kanduhun Mahalakshmamma Gar a, Proprietor 
Urlamv the Secretary of State f r Ituha(l) following Snman 
Midhabu&ln Achamma v Gopiseih Naray tun steamy Kaidu(2), 

I also hold that the suit is not haired by limitation I bow 
piccced to consider the maiu question 

1 ho facts found by the Distuct Judge wcie scarcely dispatod 
in appeal by the Advocate General on either oc aMtn, and as to 
the quostions of law reliance w is placed upon a leciuoti of this 
Court in Kandutsun iTaholakahmat ima Q iru, Piopnetor Urlni \ 
the Secretary of State for lndia(l) !lhe suit out of winch that sp 
peal arose was nlso tued by the same Distnot Judge It hid 
reft i ence to tho claims of Certain proprietors to irrigate lands from 
the amo river and channel, to tho Vauisadlnra and the Moba 
gam, ai d if the coi clubion (heroin irrivcd at is right, it is conceded 
that this judgment under appeal cannot be supported As no 
further arguments w ere adduced on behalf of the Crown iu support 
of thoso conclusions than those contained in that judgment, I shall 
st i(u briefly the grounds of decision in (hit east) .fAe learned 
Judges therein pointed out that under section 2 of Act III of 1903, 
subject to easement ind natural and customary rights of 
lan Iholdcrs, all stood ng und flowing waters, which are not tho 
property of any one el e are the property of Government \ am 
sidlinrn nvor bung undoubtedly a i atunl *-tr am and the waters 
of that nver in their opinion not belonging to any ono else, it 
followed that tin body 0 f w ittr forming tin nur is the property 


(1) (lull) I L R , il«d - * 


(2) (1910) LL.B* S3 MaA 17L 
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of Government ami from tint it followed tint tho river itself 
belongs to tbe Government 

They found on tlio evidtnco, agreeing with the District 
Judge on this point, that when tho estate was gnntcd to tlio 
predecessor in- title of the pres nt TJrlim zaimndnr tho beds of 
the channels were not reserved by Government but passed with 
tho lands to the proprietors to the same extent and in tho satno 
way is tank-beds, village sito3 and other poramboko lands passed, 
bat the non-reservation of tho beds did not show anything rnoro 
tlnn. that Government fixed the rovenuo with reforonco to tho 
oxtont of laud then under cultivation and is no oudonco of any 
agreement m my particular easo to permit fteo irrigation from 
Government «sourco of water supply They further found tint 
tho fact that tlieiQ was no water cess ohnrgo 1 until tho year 1901 
is not evidouco of a lost grant, as iu tins case beforo tho Settle- 
ment ia 1S03 tho Government had tho full rights of ounor apart 
from tho rights of ryots, if my, and tho sinnad itself does uot 
gi\o tho mamdnrs any right to tihow itorfroo of any coss , and as 
they woro of opinion that tho Government aro entitled under Act 
VII of 1 803 to chargo water cess if wator is supplied from a mor 
or ohannel belonging to Government and there is uo ongagunont 
betweon tho parties that tho irrigation is to bo freo of a sopinito 
chnrgo, they hold that tho Government woro ontitled to impose 
tho ccss. 

It will thus bo secu that m appeal tho question was decided ou 
grounds very different from tho a which wi.ro ur^td m tho Coart 
below , nml if w o aro now to reverse tUi decrco of tho Lower 
Court in f\\ our of tho Goii.rmni_ut and justify thur action ia 
impo mg tho asso ‘•mont, it wilt bo on grounds \try ditfifLiit 
from thoso on which such usstssmout w is imposed by tho 
Government on the plaintiffs and by uason of mi Act III of 
1900, which was passed subsequent to tho institution of tho 
suit. 

If the Acts III of Pu5 and VII of 1^05 cn ibU tho defendant 
to lovy a vr\Ur Ci»s when tho wat<,r of a n »tur d atrt »m is Used 
by a zatmndar or other Kndt l j ropru lor fir impaling h»»l ind», 
in tho absence of any tngigtsn nt with Govcr muiit to tho 
contrary, thou tho facts that tho (lOitmiiw nt hid uo *uth rights 
boforo, that tho j ropnetor «a» intitU) to u*o such wat^r for 
tm gallon without tho foavo of tho UovorUncit, an f tl at tbc 
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Government promised not to levy any ci ss, nuless such promise 
amounted to an engagement, would m-ito no difference 

In order to decide the questions in issue it appears to me neces- 
sary to state tho facta in some detail Varusadb ir i river rises m 
the J05 pore zamindari and after leaving the zamindari it flows 
through ryot u an lands for a very small portion of its 
coarse It passess then through the Urlam zamindan, and 
the Mobagam channel takes off from its left bank in 
the village of ATobagam w the Urlam estate It has a course of 
about 7 milc3 and passes through eight or nine villages It im 
gates about eleven villages It has a total ayacut of about 4,000 
acres, of which about 500 icres are ryotwan lands Pour of the 
villages belong to the Urlam zaminthr, and there are soven 
mam villages irrigated by this chaonol Of these Boven villages, 
VarahanaraSimhapurim belonging to the plaintiffs is one 'Ihe 
plaintiffs' village as well as certain other villages, mainly ryotw an, 
aro irrigated by cbaunels which take off from the Mobagam chan- 
nel One of such channels is Merakabatti It takes of from tho 
Mobagam main channel within the limits of the plaintiff),’ mam 
village and after partially irrigating it, enters the Government 
village of hladapaxn This Merakabatti channel has no head 
sluice or regulator and its control, as w ell as tho title of the 
bccrotary of Stato in it, is found by tho District Judge to begin 
only at the point whore it enteis ryotwau land, and the Judge 
finds that the Secretary ol State has nothing to do with this 
channel from whole it takes Off tioni the main Mobagam channel 
to where it enters the ryotwan village of Madapam This find- 
ing has not been attacked before us m appeal Mobagam chan- 
nel has a head sluice which was constructed in 1892 by the 
z&mmdur of Urlam, and tho Judge fiuiL that there is evidence 
to show that sums have been expended by the Urlam zamindari 
from time to time on tho chanucl Ho also finds that the Iteve- 
nue officials nevor exercised any control over tho distribution of 
water from tho maiu ohaunel and that no monej has bceu 
expended tow irda its upkeep 

There 13 another chanucl, Lukulam, which al o takes off from 
tho left bank of tho VaniMidhira nvtr from what is now a 
rj otto im village Its head sluice n> under the control of tho 
Government, the Lululam chauuel and taefour branches which 
take off from tho Mobagam channel to which I have already 
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TIio policy of the E ist Tndia Company's Government it tint timo 
wis to take aw ivy from tlicso chiefs or zamradara tho rights 
which according to tho western ideas should he exercised only 
ly a ruling so\ercign and to leave to them all such rights ns 
could bo exercised by a pninto proprietor Thorowero some 
oluins which apparently did not fall clearly within the Ncofc of 
the ono or the other and they wero dealt with by n'inio It was 
necessary that there should bo no doubt on tho question ami 
great care was theieforo taken to enumerate the rights which 
were till then oxeiciscd by the rajas and which should no longer 
be exorcised by tbcxn tor instance, all salt aud saltjctro 
revenue, duties of every description by sea or land, tax on liquor 
and intoxicating drugs, nil taxes personal aud professional, all 
taxes mid lands for Police establishments wore expressly excluded 
in tho saunads ( See tho fourth clause of Lord Chvo’s Pormancut 

Sannnds — appendix to tho Standing Orders of tho Board of 
Rovenuo, and Tifth Report, jingo 321 ) Waste lands wero 
especially referred to as having been granted to tho zammdars 
Tboro were claims winch were gem rally includod in tho Dam o 
Sayar understood to refer to taxes generally {See Fifth report, 
pagoJSl, paragraphs 13, 1 1, 13 and 1U ) As already stated, it was 
not intended to dtpmo these rajas of nuj rights which tiny 
wore it that timo exercising as tho j roprictors of tl ose lands 
And looking to the items which were by name resumed and the 
purpose of tho rcgulotion and tho words in tho permanent 
sannad, there is a cry llttlo doubt that they wero coutirmod in 
tho exciso of thoeo rights other than thoso which Wtro enutner- 
nlid, and in tho cases of z imindars of Goi eminent creation thoto 
rights worn gmntod to thein_ units* specially resorved In my 
opinion, speaking gentr illy, wbenoior tho Goiomnunt contcnl 
that these znmiud irs aro not entitled to exercise any of tho rights 
which aro caj ablo of j rnato ownership and that suih rights aro 
Nested in tho Crown, it lie* on tho Government to provo that 
su h xaimndnrs wero dcprmd of tl cm other ixj rtstly or ly 
ntctssary unjhciton under tho tannads gnnttd under th»t 
figuhition, tho now zan ltidaris wero intended to be j’acvd 
on tho tamo foot rg Tlo sancads to which I rtftr ww tfu.se 
which wero grintel by Lord Cine, a c<jy of win b Will lo 
four 1 m tho esrlur edit ions of th< Mamin g Ord«r» of tho 
lit aril < f IU vi.tuu 
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It non* remains to consider bow far these views may be acted 
upon m cases of water-supply In considering what title to 
waters passed to those to whom sannads weic granted, it is 
desirable to bear in mind all the different forma of water-supplv 
for the cultivation of lands Except on the western coast, 
throughout the Presidency the rainfall is moderate and insuffi- 
cient for the satisfactory production of noe, the crop which is m st 
abondantli cultivated, so that the country depended a good deal 
upon the supply of water otherwise than by ram In many 
districts there wore tanks for the conservation of watci ulurh 
depended for their supply mainly on the rams lhey even now 
exist m vast numbers throughout the Presidency for the irriga- 
tion of lands. Most, if fcot all, of them are of old native 
construction though sow© few of them have been kept (ruder 
repair by the British Government It can scarcely bo suggested 
that, where tho<-o tanks are situated in znmmdan lands, it was 
not the intention of Government ontirely to part with then con- 
tiol to the zainmdars 'Ihero were also groups of rain-fed tanks 
connected with each other for cultivation by means of channels 
There is aery little doubt that in their ca«t* also, whenever this 
group of tank* was situated in a zamindan, the control com- 
pletely passed over to the zammdars Some of these tanks are 
largo reservoirs which contain a good deal of water, and the 
supply of water therefrom can bo safely relied upon after tho 
monsoon had commenced Tho water supply, however, of a 
great number of these tanks is very precarious, and the cultiva. 
tion often suffers from wator not being sufficiently supplied and 
does not attain the general standard which it secured from 
other sources Greater dependence is placed therefore upon 
tanks supplied by liver-water Many tanks are supplied not 
only by the rams but by tho high freshes of rivers by means of 
channels unconnected with any dams. But in the majority of 
cases tho level of tho nvor is lowor thin that of tho adjoining 
fields aud it is usual to put up an auicut or masonry dam 
right across thu nvtr bed in oider to store water and raise 
its love)* Gnmrally, except in tlie cases under Government 
supervision, the dam consists of a row of gramto posts of the 
necessary hoight, with the interstices filled with turf earth 
. — often a wall with the satno materials 1 eing put in front of 
tho posts, which is washed away during the monsoons leaving 
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tlio posts alone standing Tho water whoso level is thus raised 
pusses into tlio channels Pioin these channels van ter is t ihcn or 
distributed for cultivation It is vlso stored in reservoirs and 
luidorod available for purpo es of irrigation often by chiliads 
from, those reservoirs The area of I ind thitcau thus bo irri 
gated according to tho customary methods is c lUod.tho ayacut of 
0 o n\er, a well-known rovonuo term which is thus defined 1 1 
tho Standing Orders 1820 — lbG5 of tlio Board of Revenue 
w Ayacui • — 'iho tot il area of lmd ui v \ lllago , vvhon applied to 
nrigation estimates, it means tlio Iind tint can bo v, stored, by 
tho tank or channol referred to ” Garden 1 md is often, if n t 
generally, cultn lied with water by cattle power or roanml 
power. With ref creuco to tho channels convoying waters from 
the river for irrigation and liver fed tank*, it c umot bo denied 
lb it tho ancient chiefs who iftorwards became zaimndors und r 
rannads vvero cxercisng every form of control subject only to 
tho claims of the ryots, if any Tho Central powor seldom 
interfered with such cxerciso of control Lvcn when tlio 
Muhammadan rulers considered that such an mtorfcrcnco 
was necessary, it was don by dupriviug tho old chief* 
mid mirnsidars of thoso rights and transferring them 
to their Governors ami other ofl cnl* who took their pluco who 
vvero also constituted znmndars liy tho I'ast Iudiv Company. 
Viticulture and tho wealth of tho country depended upon tho 
water supply, and it w is scarcely likely th it they ever meddled 
with it. After tho grant of perm mint sannada tho supply of 
tivur-w iter coutinucd to bo n3 uoctSavry ns before*, for tho culti- 
vation of those lands which depiiuled upon river-feel channel* 
auil tanks l hi ro is nulling to indie ilo that tho Government 
ever d cm red to interfere; with what was behove i lobo tho ancient 
us ego Lvory thing tends to show that tho z uni udars end tho 
ryots Wtro elbwed to uxerusu rights of ownership md to use) tho 
river water as before \\ hen tl u eh irug .»>b’c i j rov vile 1 »t I* 
pu a bio that a Mtlvuratrlir or Government di 1 not tabu tho 
troullo to insure tho nice ary fuj jly of n iter Uni a l\n a* 
unit .betthmnt ui:h j <.*1 cuah < r ct h j ivir 1 1 to t} o Govcri* 

» eat j ro-»upj <,»« « tl o cout lau i ico of tl oin, »1 wale r *u,ij ly I ( 
the l»c 1# elid 1 1 1 ri-vl ivu it, (» mrne et t eou’d t oil aio eXjexLd 
th • la—irv'tr lo j ay Tl otwelltl c’ue teef iLe »x iCaJacvJ'cm- 
{ ale* tl f^ilni I* ly the .'•Under* »j h tl 0 ryot* So.h 
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engagements for payments of rent show that the zamindan ryots seorstabt 
were entitled to get the required supply .See also paragraph 37 0F Statb 
of tbo Fifth Report, page 32o The zammdars and the ryots Janakira 

therefore must hive continued to receive the supply It is 

obvious that in the zammdans the Government dnl not under S ^** R * N 
take to, and did not, supply watei Ihe landholders therefore 
must have continued to take the water as before for irrigation 
from tho m ers Thero is absolutely nothing m the volumes of 
papers relating to the revenue settlements to show that there was 
any restriction placed upon them musing the waters of the rivers 
or exercising any right as before, assuming that it was open to 
tho Government to restrict it The presumption is that they 
allowed it Tho Government contemplated the cultivation of tho 
waste lands — see page 324, paragraph 27, Fifth Report That is 
unlikely unloss tho right to take waters from the rivers was con 
ceded Any increase of re\ enue due to such increased cultivation 
was certainly not contemplated any more than if such cultivation 
had been carried on by water from wells or tanks constructed at 
the expense of tho zamindar If such an increase is claimed 
on account of the right of Government to take a share, it 
conld be claimed quite as well in the one case as in the other 
We see m the ryotwan district the Government actually taking 
a share of the produce wlion waste lands are brought under 
cultivation 

The Regulation and the sannads granted thereunder mako 
it quite clear that tho object was to give security to property, 
thero is no security if at tho pleasure of Government any assoss 
ment not rogulatod by law, not under tho coutrol of tho Courts, 
may bo imposed for tho uso of what is a necessity for cultivation 
Ihe sannads dcclaio that tho assessment on thezamindan lands 
should w ne\or bo Iiablo to change under any circumstances * 

An unlimited powor to tax a commodity indispensable for culti- 
vation is undoubtedly against tins solemn nssuiance 

I now rofor to the ono difference which was recognised in 
tbo caso of Ilavclli lands which places this question in iny. 
opinion be) on! all liasonablo doubt I staled in a previous 
part of tho ju Igmeiit th it besides granting the o perm ment 
sannads to tin. nociuit chiefs tho Government al«o came to tho 
resolution of tiansfcrring tho property which was at their 
disposal hko tho Ha>elh lands in tho north For that purpose, 

2t> 
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Sec ret aux they had to divide the Havelli lauds into various lots, sucli 
of State division being made with reference to the facilities of water- 
Janikira- supply In the case of these lands, unlike the case of ancient 
— zamindaris, the tanks aud the water courses belonged to the 
S Nair S J N Government It was open to them to transfer them to the now 
zamindars or to letain the contiol in their own hands, it was 
however distinctly stated then that the consti notion and repair 
of tanka and water courses were to be left to the zammdara 
except in those cases where there may be works of great general 
importance to the country or too extensive to be entrusted to 
the charge of individual proprietors or where there may be other 
reasons to make it advisable for Government to reserve to them, 
selves the tight or duty of looking after those water sources 
See page 331, paragraph 59 of the Fifth Report. It will be noticed 
that the Government evidently did not consider it necessary to 
point out that in the case of ancient chiefs they proposed to 
transfer such rights or obligations to them or to reserve any 
control to themselves a3 obviously such right of control was not 
with the Government and the zamindars were entitled to it In 
the case of those zamindaris formed out of Havelli lands, there- 
fore, there may be cases iu which the Government reserved control 
of the water courses, but that has to be made out by Government , 
where the Government do not prove that any such control was 
reserved there is nothing to distinguish the case of these new 
zammdans from that of the old — see paragraph GO, Tiffck 
Report, pago 331. This appears to me to be decisive of the 
question in the case of old zammdans as well as in the case of 
the zammdans founod out of those Havelli lands The water 
courses are generally of no use without the supply of water from 
tliB river 

If we look at the usage and practice that prevailed, it also 
tends to the same conclusion In no estate from tho tuno Iho 
permanent sannad was granted up to 1805 when tho Cess Act 
was passed is it tho fact that thu Government over increased the 
land rotenuo— there was no law entitling them to claim a chargo 
otherwise — on account of wntot being tikcn from any natural 
stream, or nnpo od any separate ch irgo from tho for 

t iking water bom tho mors thombol\es. 

In tho ryotwan districts, if a i jot used water from tho nvor 
for other than tlio usual cultivation, they levied an euhancoi 
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revenue. If a second crop was raised with additional water, Secbf f asy 
there was a second crop assessment If a well was sunk within or ® TAIS 
the ayacut of a river and cultivation earned on with the water of Jamkira- 
that well, it was usual even for years after the parsing of Act WAn _* 
VII of 1865 to impose additional revenue on the ground that he S ^““j N 
had had the benefit of tho river water. In the case of the zamin- 
daris no such demands have ever been made. I am not aware 
that m cases of ancient zamiodans any head sluice has ever been 
retained under Government control Whenever the Government 
wished to intei fore with any 6ooh sluice for the benefit of their 
own lands, it was, as in the Vaigai case — Ponnusaumt Tciar v. 

Collector of Madnra(l ) — with the consent of the proprietor. 

Most of these zauiindans were at some time or other under tho 
Conrt of Wards The Court of Wards, so far as I know, never 
recognized such a cl uin on behalf of Government The decisions 
till within the last few years assumed and, where necessary, held 
that where there is no limitation in tho grant itself the proprietor 
was entitled to unlimited water supply Secretary of State for 
India m Council v Perumal Ptllai(2) 

I now come to tho change in the law introduced by Act VII 
of 1865 In 1802 and fer some years afterwards, it was not tho 
policy of tho British Government to embark upon any irrigation 
projects 1 he irrigation works of the Cauven river and of the 
Godavari aud tho ICistna rivers in tho Godavari and Kistaa dis- 
tricts were completed before 1855, wlion the general survey and 
settlement of tho Presidency was nndei taken They entailed an 
enormous exponditmo and the Government looked to increased 
revenue to lecoup thorn bo far as the ryotwari lands weio con- 
cerned, they could got over tlie difficulty by increasing the land 
revenuo on those lands which profited by these irrigation works, 
aud it appeals that, when lands were permanently irrigated from 
such sources, a consolidated assessment was imposed leaving it 
to the ryot to occupy or throw up that ’and If only a temporary 
use of such water was made, a watcr-mto was added to the dry 
land rate and tho aggicgito funned the rovoutie demand 

In tlie case of zaimndaim ami mams to wh ch water was 
Buppbod, it wisopmto tho Government to uup< se londitions 
before supplying them with water But the Secretary of State 


(1) (!Eii9) 5 M H C B , 0. 


(2) (I *01) IX. I!. 2-1, il»d, 279 it p. 2*3. 



338 


THE INDIAN LAW REPORTS 


[VOL XXXVII 


Secretary 
dr Biais 
v 

Jahakira 

MAYES 

Sankaran 
Naib J 


suggested for tie consideration of the Madras Government, m 
considering their proposals for a general survey and settlement, 
whether a separate water rate might not be charged when water 
from these sources was used or was permanently available so that 
the profits derived on account of these irrigation worl a could 
be ascertained At that time British Government hoped to 
attract British capital and enterprise to India m the construc- 
tion of irrigation works as in Railway undertakings The 
Madras Irrigation company started m 1858 was the result 
of this policy It was given up only some years after the 
passing of Act VII of 1865 If British capital was to be 
attracted to India it was necessary to recognize the principle 
of a separate charge to be levied for water supplied m order 
to leolize this If therefore water cess wis to bo imposed 
and levied separately fiom land revenue, legislation was neces- 
sary to recover it m tho same way I have referred \n some 
detail to the proceedings which led to the passing of Act VII of 
I860 in my judgment in Kaptlesuaraupram Znmtndar v 
Secretary of Slale(l) They show in my opinion beyond all 
doubt that the object the Government had in view u as to obtain 
1 return for the cost incurred by the Government and not to 
realize increased revenue where none was incurred and where the 
ryots and the zummdars were only utilizing such facilities of 
irrigation as existed before This return was to be obtained out 
of the increased piofits which would naturally be derived by tho 
ryots They show further that when tho Government interfered 
with any pic existing souice of water supply, they supplied water 
freo of charge from Government sources See in particular Gr 0 
No 101, Rovenm, dated IGth January 1864 and GO No 986, 
Revenue, dated 11th May I860, which contain * tho drafts of a 
bill aud of iuIcs foi the levy of a water cess in localities whero 
the Government may see fit to adopt th it mode of realizing the 
revenue from tcorka of trr galum in preference <0 levying a 
consolidated assessment " 

lho proaml lo of Act Vll of I8t»5 joints out that u largo 
cxpui lituro out of Government funds has been and is still bcit g 
111 cum.il m tho construction an 1 improvement of irrigation and 
dntna 0 a to tho gro it advantage of tho country and of 


(1) (1914) I Lie, 37 Mad 355 
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proprietors and tenants cf tie land/’ and then states that u it is 
right and proper that a fit leturn should bo made to the Govern- 
ment on account of the increased profits derivable from the lands 
irrigated by such works” So £ot the preamble nukes it quite 
clear that under the Act what wa3 intended was that there must 
bo works of irrigation or drainage constructed or nnproi ed by 
the Government and that there should be inci eased profits 
derivable from lands irrigated by such works Thire was no 
idea that, where water was taken as before by a zammdar or ryot 
without having recourse to any such work9, any revenue was to 
be imposed Then section (1) empowors the Government to 
levy a ce»a in certain cases , under section 1 of Act VII of 1865 
it is a necessary condition that tko “ water is supplied or used 
for purposes of irrigation from any river, stream, channel, tank 
or work belonging to or constructed by Government ” Tbo 
question for decision is whether these words “ river, stream 
belonging to Government” apply to natural streams like 
Vamsadhara A M river” 13 composed of bed, banks and water— 
“Angell,” pages 3 to 5 , “taraham,” volume II, pages 1402, 1557. 
The bed of the river is the part between the banks. The 
banks are the elevations of land which confirm the water to a 
definite coarse Hois therefore the owner of tho, river who 
owns the beds, the banks and tbo water It follows thorefuro 
that in zammdam whore the zammdars own the beds and banka 
of rivers, as in Jeyporo and Hrlam, they cannot be called 
“rivers belonging to Government” It bis been contended 
that all. tidal an l navigable rivers, and they only, belong to 
Government I do not think bo, as such an interpretation will 
exempt from the operation of the Act min} natuial streams to 
which llm Act is evidently intended to apply and also, as the 
Judge points out, Vnihwto no difference line teen recognised w> 
far 03 irrigation rights are concerned betw ceu tidal an 1 navigable 
livers and others The English law when the Act was passed 
was laid down in Embrcy v Oircn(l) ''blowing water is public* 
juns, notm the sense that it is a bonum t acant, to which tbo first 
occupant may acquire an exclusive right, but that it is public 
and common in this sonso ouly, that all may reasonably u«o it 
who have a right of access to it, that nono can have any property 
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m tie water itself, except m the particular portion which he 
may choose to abstract from the stream and take into his 
possession, and that during the time of possession only . But 
each piopnetor of the adjacent land has the right to the usufruct 
of the stream which flows through it ‘ It is possible that the 
words “ river, sti earn belonging to Government ” were used in 
the section to indicate only this kind of ownership I am 
satisfied it certainly includes that 1 lght The river therefore 
may be said to belong to Government when they have got the 
proprietary interest in the bed or adjacent land' which gives 
them access to it and power to exclude others This reason 
limits the ownership to the part of the stream adjacent to the 
land and excludes therefore rivers and streams in zanundans and 
mama or adjacent *o them But t think the section includes 
other claims as well The riparian right above referred to 
depends upon vicinage and consequent right of access This 
power does not generally vest m the Government or zaramdars 
It vests often, perhaps generally, m the ryots, Moreover this 
riparian right will not entitle Government or zammdar to use 
the water foi the cultivation of tenements not m the vicinity 
while it is undoubted that they have been doing so from timo 
immemorial. The customary law of the country may throw some 
light 

So far as the old customary law in the Madras Presidency is 
concerned, the question appears to bo clear In the deeds of 
conveyance before the days of British lule and in conveyances 
executed even afterwards, at least m the early years of the 
century, by mirasidars and lauded proprietors like zatmn&ars, 
matndars, eto , which have como before the Courts it is generally 
stated that the lands are convej ed with the eight incidents of 
ownership , 

"The eight incidents of ownership in land are stated in 
the following aerse — 

1 2 * S 4 5 0 

HiJhi meshepa } a&ltanam eiddha t-ddhya jaldnici/am 

7 8* 

Acs} tny' agami * sam juctam ash t&bhug <t samanxcilam 

1 Treasure I rou- 2 Prop rig depo&thd in the land not 
claimed bj another 3 Mountain*, rods and their contents, mines, 
mineral*, Jc S -4il land, ^c, yielding produce 5. Allj roduca 
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from such laud, etc. 6. Rivers, tanks, mils and all othei uaters 
7. All privileges actually enjoyed 8. All privileges uhich may be 
conferred, these are expressed by the general terms Ashta- 
bhojam, the eight rights enjoyed by the owner of land " Seo 
ilirasi papers, page 208. These papers were compiled and the 
translation made by Mr. Bajley, who was a member of the 
Board of Revenue, and they were finally corrected by Mi 
W. Hudleston, secretary. It will be noticed that the conveyance 
cames with it “ Jalam,” to, “ river?, tanks, wells and all other 
waters.” These rights were possessed by mirasidars and other 
proprietors of land. Ihe deeds, printed in Mr Hndleston's 
Muasi papers were executed by tho mirasidars J he various 
water sources are therein mentioned in some deeds separately 
and also uuder a general term Where tho landed proprietors 
known by different names like mirasidars and others in diffoienfc 
districts were dispossessed of their ancient rights by Hindu and 
Muhammadan Chiefs and Governors, such rights were vested 
m these latter But when lands wore granted to favourites, etc , 
by ralers, theso rights were confcned upon them Iu a case 
reported after this case was heard, a grant in 17o8 by tho Tanjoro 
Rajali under which the properties were held till recently was 
produced containing the same words , “ Total of 6 1 vehes of land 
including wet and dry lands, watei, trees, stones, Ntdhi, Nicshepa 
(Treasure), Siddha, Sadky i (whatever is and may be brought into 
existence) present and fnturo patta all banb and all Kan a with 
all Samudanama with water poured from the hand ” beo Jeeyamla 
Bai v. The Secietary of State for /udia(l). 

ihe right to water was therefore treated as a proprietary 
right and ownership in it was recognised as m land, treasure 
trove, etc 

iha ownership ceased when the watoi left the land There 
is no reason to thmk this rulo was discarded The right which 
tho propi letor has to use the water for agriculture is obviously 
not the right of easement as there is no dominant or servient 
tenement. Nor is it, as already pointed out, the natural right of 
a riparian proprietor Both the boverumont and the zarmndar 
claim and concede in this cose tho right of hndt older* in no 
way riparian proprietors, to tho use of river water Iho nght 

(1) (1&12) 12 M L f . 641. at jp *>4.-513 
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claimed fiy Government is not to prevent the zamindar from using 
such, water hut to impose a water oess, even if ho is entitled to 
ttso it foi irrigation and this is tho right upheld by the District 
Judge 

In the ryotwan districts, villages which are not adjacont to 
the natural Btream use river water for irrigation. The right to 
prohibit such use has never been recognised 

If I am right in my view of the customary law of the country 
that the proprietor of the land is the owner oE the water thereon, 
then those rivers or streams of which they own the bed and the 
banks on either side belong to Government Except on the west 
coast where the cultivation is dependent npon the runs, not 
river water supplied by Government, and in those few and 
dwindling places m the eastern districts whei e the mirnsi right 
is recognised, the Government have asserted their claim to all 
waste and poramboko which include river bed and the banks , 
and any channel therefore could be constructed only by Govern- 
ment or with their leave I have therefore little doubt that tho 
Legislature, which only carried out the behests of tho Executive 
Government, intended this Section to refer to all rivers and 
streams in those ryotwari districts where no roirasi or any corre- 
sponding right prevailed For the same reason, it did not apply 
to nvers running through or by zatmndaris 

Further, if the words “rivers belonging to Government” 
apply to zamindaris, it will he open to Government to imposo 
water cess on zamiudan lands in the exercise of their natural 
rights for irrigating their lands with nver water as before the 
permanent settlement This is clearly against tho Regulation 
of 1802 and, as tho amount of tho water-cess is not open to dis 
cnssion in tho Civil Courts, practically repeals tho Regulation 
and cancels the eannads in tins respect and involves such gross 
breach of faith that tho Courts should not, if possible, adopt a 
construction which will ha\o that effect But to c<-capo from 
this consequence, reliance is placed ou behalf of Government on 
tho exemption clause It runs thus “where a zamindar or 
mamdar by virtue of engagements with tho Government is 
entitled to irrigation freo of separato cl urge, no cess uudor this 
Act shall bo lmposod lor water supplied to the extent of such 
ngbt and no Uioro”. It will bo noticed that under section (I) 
tho water ccss may be imposed when water is rvyphed or vstJ, 
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but the exemption applies only to cases where water is supplied, 
of course, by Government These terras have been explained iu 
Venhatappayya v. The Collector of Kistna(l), followed m Knsk 
nayya y Secretary of State for Indta(2), and since the amend- 
ment of the Act in 1900 on account of those decisions retainod 
this word as before, the judicial interpretation may be faien to 
have received legislative sanction This exemption therefore 
does not apply to those zammdars and proprietors who them- 
selves take and are entitled to take the water for irrigation from 
the rivers and streams in their zamindans without its being 
"supplied” to them by Government In their cases you cannot 
imply a demand 

Moreover, if we are to presume an engagement to "supply ** 
water by reason of the grant of permanent Sannad then tho 
Government are bound to supply the zammdais with water, but 
such is clearly not tho case I am therefore unable to accept 
tins argument It is only advanced to meet the untenable posi- 
tion in which the Government find themselves in asserting thit 
a river like tho Vamsadbarais a Government source of irrigation 
for zamindans That tho exemption clause does not apply 13 
conclusive to show that the section itself does not apply to 
such nveis 

If however the word a supplied ” only means " used and 
the section with the exemption clause applies, I am clearly of 
opinion that the “ engagement ’ to be implied is one to allow tho 
proprietors to irrigite all their lands which could be lrngatcd, 1 e , 
all those comprised in tho ayacut without any fee and without 
any charge Ihereis nothing to suggest in any Government 
papers that tho unqualified power which tho old zammdars had 
to cultivate waste lands with nvei water was taken away and 
such right was confined to the cultivation of those lands then 
under wet cultivation Iho usage till I860 teuds to the simo 
conclusion Tho object of Act VII of 186 > was only to ct licet 
a cesa for water suj pli d from Government works Furtl ir to 
hold that the “ oogigement ** was to illow water for the cultiva 
tion of lands then under wet cultivation is to ignoro tho history 
of the permanent settlement In 'omo cases a comparatively 
small pesheush alone was fixed as a pJedgo of submission to 
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Becbetasi Government without any refeienco to assets' — Arm, for instance, 
° y a ]aghir of ancient days It was a complaint of the Famine 

^ matt a*" Commission m 1880 that, receiving substantial benefit from 

Government works, the proprietor declined to contribute and could 

S Naib K J N no ^ compelled by law to pay any cess See Madias section 
of the Report, page lo4, section 61 In a few others the pesh- 
cuih was simply an equivalent for the mihtaiy services formerly 
rendered by them Without any leference to their assets The 
great zamindans of Venkatagiri, Kalahasti and Karyetuagar 
are among these Their pesheush was a pioportion of the cost of 
the zumuidar’s military establishment inclusive of amarams and 
kattubadis less the revenue from Balt, abkan dues, etc Some 
were settled without any enquiry into their resources Siva 
ganga is one of the most important of them. A few of these 
estates, when they passed unaer British rule, had to pay a certain 
proportion of what they were paying to the old Rulers — 
Kangundi for instance 

In all these instances the obvious intention of Govern- 
ment was to leave it to the zammdar to exercise all the 
proprietary rights as before The extent of wet cultivation 
or the assets hadnothmg to do with the pesheush The condx 
tions under which the pesheush was imposed rebut any othei 
presumption 

In the district of Gaojam, with which we are now immedi- 
ately conceined, no proportion of the jamma was adopted, hut 
the pesheush was m each case in. point of fact fixed by the Board 
of Revonuo at their discretion on a consideration of all tho 
Circumstances and accounts before them 

‘When tho Act was pas^od the Government had these faots 
before them, because about that time another important opera- 
* tiou to afford socmity of titlo was going on — the enfranchisement 
of moms Ihe Inam Commissioner, the Board and Government 
had to consider the circumstances under which every estato was 
held to decide whether they had tho right to the rovernion and 
therefore to enfranchise the inauis therein It also appeared at 
that tune that the accounts on winch tho settlements of some 
zamindaris like Ramnad may have boen based wore lost m tho 
Government othces How is it possible m all these various cases 
to assume that the word engagement 3 ’ in tho exemption clausa 
ia section 1 of Act YU of 1865 had reference to tho “wet laud” 
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at the time of tlia permanent settlement when it had either Sfcrxtabt' 
nothing to do with a«sets or it was not possible to find out 01 
whether it was so In some of tho important zimindaris like 

Pittapuram the peshcush was fixed on certain accounts taken b / 

the circuit committee between 1776 and 1786 Are wo to ignore 
tbo very probable increase in cultivation between 1786 and tho 
Sannad ? It seems to me to raise a strong presumption that the 
extent of wet cultivation wa9 not the determining factor In 
those other cases, where the peshcuth was a pripoition of the 
fixed assets, it was the averago of certain years before the per 
manent settlement that was adopted Is it then seriously 
contended on behalf of the Crown that a zammdar like Urlam 
was entitled to cultivate wet land to the average extent bnt must 
pay ceas if be cultivates lands of the larger extent cultiva'ed m 
the other years ? No zammdau was then surveyed The wet 
area was never localized If the zammdar is now made to pay 
ce«s for the excess area, he cannot now localize the area, if any, 
then under cultivation so as to demand their contribution from 
the tenants of the excess aiea, aud where the wet arei, if any, 
adopted as the basis of the settlement is less than the actual 
extent of wet cultivation before the settlement as it well might 
happen on account of the average area having been adopted it 
would be impossible for the zammdar to localize the wet arfea 
1 am therefore unable to accept the view that the zammdar was 
entitled to cultivate only the mamool wet free 

I am therefore of opinion that under the Act as it stood un 
affected by tho subsequent legislation (Act III of 1905 to which I 
Bhall presently refer) it wa* not competent to the Goi eminent to 
levy any cess for any water taken from the Vam'adhara river, of 
course, without tho aid of Government works l make this 
reservation to exclude Lnkulum with leferenco to which I 
express no opinion 

We have now to consider the plaintiffs' position as mamdar- 
Tho village was granted to their predecessors m-title in 17o4 
by the zammdar of 1’aTlahmndi When tlie llavelli lan Is 
along with this village were granted under a deed of permanent 
Sannad to the predecessors m-title of Urlam, the quit rent was 
included m the assets Iho Sannad is not before me bat if tho 
general practice was adhered to tlie reversion was in the 
Government, and nccoidingly tho Crown enfranchised the mam 
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SECBEiiRT afterwards. As I have pointed out already, the evidence is not 
or °^ ArB clear as to the circumstances under which the ilobagam channel 
1 mi vraa COna tructed , but as it was iu the Havelli land at the time of 

the permanent settlement it may be presumed to have belonged 

>1ib, J s Government. The ioamdar was undoubtedly irrigating his 
lands from the blobagam channel at that time as it was his 
source of irrigation. The general policy of the Indian Govern- 
ments was against any restriction on irrigation as they shared 
iu any increase m produce. There is no reason to suppose that 
this inamdar was entitled to use only a ceitain quantity of 
water or to irrigate only a certain extent of land. Inkes, J > 
* rightly states the principle applicable to such cases: <f whcro a 
channel has been constructed by Government acting as the 
agent of tbe community to increase the well beingofthe country 
by extending the Benefit of irrigation and m pursuance of that 
purpose a flow of watei is directed to tbe villages designed to be 
benefited, it becomes simply a question upon the circumstances 
of the case whether there lias not been a couveyan'" to such 
villages in perpetuity of a right to tbe unobstructed flow 
of water by the channel. Looking at the permanency of such 
works aud to the permanency attaching to the object, that thero 
was a transfer in perpetuity would seem an almost necessary 
conclusion, unless there were other circumstances to lead to oao 
of an opposite character. It might of course be capablo of 
being shown that the privilege was granted as a mere hcenso 
and that before the water was allowed to flow to the Villages, it 
had been loft open to Government by arrangements then made 
to obstruct tbo flow at will at any future period” — Ponnuiairnu 
Tevar v. Collector of Afadura(l). Any arrangement between 
the zamnnHr and* Government at the permanent settlement 
cannot prejudicially affect him. After tlio enfranchisement, 
it is said that ho is ouly entitled to irrigate the laud then 
declared ” wot.” But we cannot imply an engagement between 
the Government and tho inamdar, as tbo Mobagam channel and 
tho Merahubitti channel which takes water from it to irrigate 
tho mam are not under Government control and they cannot 
control tho distribution of water therefrom. Tho fact that the 
Government has control over tho JJcrnkabatti channel only after 
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it leaves the mam ia significant Moreover there is nothing in. Blcvham 
the title deefis or proceedings to show that tlio raamdtr is only 0F BiatB 
entitled to cultivate with channel water those lands entered as Janakira- 

wet £reo of chargo and that even thoso lands are entitled to 

exemption only for tho fust crop Neither in the despatch from 
the Government of Madras’to the Secretary of State, Revenue, 
dated 9lh August 18o9, with the enclosures thereto giving full 
information of the intended proceedings to enfranchise mama, 
nor in the final report of Mr Blur on the operations of the 
commission, dated 30th October 1869, the proceedings of the 
Madras Government aud the despatch of the Secretary of State 
thereon, dated 10th August 1871, nor in the mass of records 
rotating to the enfranchisement of mams, is there any indication 
that it was the intention of Government to advance any claim 
on account of any excess cultivation or that tho mamdar's right 
was confined to the wet area mentioned in the title deeds If it 
was 60 , the Government could very easily prove it without 
asking the Courts to upset a practice upon theories The avail 
able records support the contrary conclusion, when water was 
supplied fiom Government ameut wirhs, no cess was levied on 
the mamool wet presumed to have been under wet cultivation at 
the tune of the permanent settlement or the enfranchisement 0 £ 
the mains, but cess was levied on water taken for tho irrigation 
of tho rest That the claim was so restucted to water from 
Government works is not without significance The copies of tho 
inam title-deeds show that tho main is only ‘ claimed to be of 
acres of dry laud and acres ot wet laud AH information 
had to bo given in tho registers as the assessment was 
fixed, at the discretion of Government , no inference can bo 
drawn therefore that any fact therein mentioned was tho 
basis of any contract In asking the Government to cancel 
their order that mams limited to a limited number of Uvea 
should not bo mtoifered with, tho Inam Commissioner said I 
“It ia superfluous to add that in all such ■settlements every care 
is taken that tho interests of Government do not sailer A fair 
addition is mndo to tho prosent value of tho village on account 
of tho prospective v iproiemeut /torn tie cultiiation of untie 
lands ” 

The Government accordingly cancelled then Order ivo 945, 

Revenue, dated 3rd June ]fC4 TLis sit ms decisive fceeaiotha 
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Commissioner's order quoted in. my judgment in Secretary 
of Stale v Ambalavana Pandara Sannadhi{l) 

Further the mamdar as such is only entitled to Govern 
ment revenue The title deeds have been declared by 
legislation not to interfere with the nurosidars or ryots An? 
engagement would probably have bean with them I am there 
fore of opinion that in each case it is for the Government to 
prove that thb right of cultivation is limited as alleged by them , 
otherwise the so called evgagLment will he taken to be in 
accordance with usage or with the conclusion arrived at by 
Tunes, 3 , already referred to 

After the passing of the Act, the practice continued the same 
as before, the Government claiming a cess only when water was 
taken from Government works The first note of dissatisfaction 
was that of the Famine Commission m the report presented by 
them to the houses of Parliament in July 1880 They pointed 
out what they deemed to be an abuse, that the zamindan lands, 
which on the introduction of canal irrigation were in the enjoy 
ment of any means of irrigation however inferior and precarious, 
were supplied with canal water without any additional charge, 
with the consequence that the zainmdar gets a continuous and 
unlimited supply foi the whole of the area ho had ever brought 
under cultivation They thought there is no reason why this 
benefit should he conferred The Government supplied this 
water m consequence of their havmg interfered with the 
iaimndar's channels Many ot these channels supplied him 
with river water His right to irrigate with such water was 
thus assumed From this time began the efforts ever since 
continuously maintained to carry out the above suggestion 
Among the suggestions were that the proprietors should be 
required to prove with reference to every field that it was being 
fully irrigated to entitle them to claim Government canal water, 
that they must prove what oxtent thoy were cultivating accord- 
ing to the permanent settlement accounts, which were in 
Government custody and which thoy are not boon 1 to produce 
and which the Government condemned as inaccurate when thoy 
wero against thoir contention, see G 0 No 84t, Revenue, 
dated 18th September 1902 An Irrigation and Navigation Bill 
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was introduced in 1884 (No I of 1884) which assumed the law Secretary 
as I have stated it The local officers continued the old practice op s * Ars 
In 1886 the Collector stated the u*age correctly when he di Janakira 

reeled his Assistant Collector that no coss should be^lened for 

water taken from rivers by lifts or by channels dug and repaired fun j 
by private proprietors (Exhibit XIV) In 1889-90 there was 
an inquiry, and the Revenue Bo ird came to the conclusion that, 
as nothing was spout on the channel by Govunmout, the 
Government had nothing to do with the regulation or distri- 
bution of water m the Mohagam channel — Board's Proceedings 
No 3014, Miscellaneous, dated 29th July 1890 That this was the 
opinion entertained till then appears ilso from the records andihe 
judgment in the Full Bench Case decided by the Chief Justice’ 

Muneo, 3 , and myself The question is not whether these 
orders or opinions are binding on tho Govommeut but whether 
they do not supply strong evidence of the usage till then 
prevailing 

I may now refor to the TJrlam judgment — Kandukurt 
Mahalakihmamma Garu, Propi lelrix of Ui lan, ' The Secretary of 
Stale for Iiidia[ 1) It holds that, as the Government owned 
these lands before conversion into zaimudaus, the sannads must 
expressly or by necessary implication convey the irrigation rights 
claimed , otherwise they must bo taken to continue with tho 
Ci own This is perhaps so m the case of ordinary Crown grants 
But, as I have pointed out, these arc sannads granted 
under a Regulation with a particular object and it was intended 
with one possible exception to place tho new zammdans m the 
same position, as tho old zamiudars who had full proprietorship 
before tho grant No distinction so far as I know has ovei 
been recognized between the two classes It is stated in tho 
judgment that it was "not contended that tho water is their 
prop city ’ — te, of those who own tho banks of the river, 
and "it follows it is the property of tho Government," 
but "water” is tlieir absolute proporty for ordinary u«os 
It is limited property for extraordinary Uses It is farther 
pointed out that as the water is Government property the 
stream also is Government property and the explanation to 
section 7, Easements Act and JfA r a6\ Rofcrrtion(2) are roferred 
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to. The explanation throws no light on the question before us. 
It is intended to show that permanency or tidahty is not an 
indispensable element. It says however there must be a 
** known coarse ” which implied definite bed and hanks. The 
case cited illustrates this. There a lessor let two ponds to a 
tenant w together with right to the water in the said ponds and 
in the streams leading thereto/* and the question was whether 
the word “stieam” was used in the ordinal y sense of a nvulet 
or course of running water or any water which found its way 
into the pond even by percolation through marshy ground The 
majority of the Lords held in favour of the foimer view. The 
decision had nothing to do with the question before ns. The 
word u stream ** no doubt is also used to indicate water in motion 
But this use is exceptional Lord Halsbdey who took this view 
says it ordinarily means definite stream within definite banka. 
In Act VII of 1865 it is used after the word “river ** to mean a 
little "river**; if it means anything else it has no bearing on~ 
the case as Vamsadhara is a “ river ** and not a stream. It is 
assumed in the judgment that the assessment was fixed with 
reference to the extent of land under irrigation at the time, not 
with a view to any possible extension of cultivation , as a general 
proposition applicable to all zanundars and mamdar*, this is 
obviously inconect as I have already shown. The Permanent 
Settlement accounts are with the Government. They seek to 
alter the existing practice. It is for them therefore to provo 
that the assessment was so fixed I seriously doubt whether 
fho Government will be able to prove it, as my experience is 
that, where the assessment was based on the assets, it was the 
average demand and the average collection for a senes of years 
that formed the mam clement m the consideration of the question. 
No Court is justified in raising a presumption or proposing a 
theory to upset a usage that has prevailed for a long time The 
propor function of a theory is to explain or to find a legal origin 
for a long-standing practico; it should not be used to got nd of 
it and to unsettle the claims which have long boon deemed to 
be noil established. This must bo dono, if at all, by legislation. 

The pleader m that case appears to havo gi\ cn up the ground 
on which the District Judge based Ilia judgment that llobngatn 
channel was the sourco of water-sapply. Tor tbeao reasons, I 
&u anabJo to follow that docision on thoso point*. 
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It 13 contended, and tlie Urlam judgment decides, that binder 
Act III of 1905 all flowing waters which are not the property of 
any one else are the propeity of Government and theieforo the 
waters in the Yamsadhara river and consequently the river itself 
belong to Government I am cleaily of opinion that if under 
Act YU ot 18o5, as it stood before thrn Act III of 2905, the 
Government were not entitled to impose any water-cess, this Act 
coupled with the other Act does not give them the right to do 
so Act III of 1905 was passed to prevent encroachments on 
Government propeity, and it is not permissible to construe the 
water cess Act in the light of tho provisions of this later Act 
unless there is some special provision to that effect In Nairn 
v St Andrews Unnersttyfl) , the House of Lords decided that 
such a construction is not justifiable , under an Act of 1863 the 
right to vote was given to “persons” which print# facie would 
mcludo women , but it was hold on nccouut of the usage that 
had prevailed till then that the Aot confined the francluso only 
to men , the argument was that a later Act of 1899 taken with 
the Act of 1868 had the effect of conferring the franchise upon 
women too With reference to this argument »tho Lord Chan- 
cellor stated “ It proceeds upon the supposition that the word 
1 person * in the Act of 1868 did include women, though not then 
giving them tho vote so that at some later date au Act purporting 
to deal only with education might enablo commissioners to admit 
them to tho degree, and thereby also indirectly confer upon them 
tho franchise It would require a convincing demoustiatiou tq 
satisfy mo that Pai Lament intended to effect a constitutional 
change so momentous and far-reachmg by so furtive a process 
It is a dangerous assumption to suppose that tho Legislature 
foresees eveiy possiblo result that may onsuo from the unguarded 
uso of a single word, or that the language used m bt itutes is 
so precisely accurate that you can pick out from various Acts 
this and that exrprtsston and, skilfully piecing them together, 
lay a safe foundation toi some remote infet cuco Your L rdships 
aro aware that from early times Courts of law have been con 
tinuously obi ged, lu endeavouring lovilh to carry out the 
intentions of Pirliamcnt to observe a senes of familiar precau- 
tions for interpreting statutes, ^o imperfect and obscuro as they 
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Secretary of ton are M It also appears to me that the words -of the Act III 
01 S V ZATS of 1905 do not support the contentions It only declares that 
J ^vvta* fc k° ^ater is Government property, bat the river does not 

thereby become so Again if the water or the river must be 

S £rr considered Government property always by the provisions of 
that Act, there is no reason why we Bhould go back only to the 
Act of 1865 and not to the Regulation of 1 802 It appears to 
be clear that the Government must have conveyed all their 
rights including the water and the river within the boundaries 
of the properties in the samiad Such a consti notion was not 
till now adopted as the Government did not own them Tnither 
the Ac£ preserves natural rights and rights by easement There 
is no natural right to appropriate and consume entirely or to 
some extent another's property v The proper construction there- 
fore to bo adopted is that, in so far as the riparian proprietor 
has any proporty in water or any person has any customary 
right, it is not Government property Any other construction 
would enable the Government to levy a cess when a parson is 
oxeicising his natural rights and should not, therefore, bo 
adopted It will be au interference with the Perinanout Settle- 
ment, Regulation and the Sannads Moreover, if I am correct 
in my view, according to tho customary law flowing water in a 
nver belong* for certain purposes to' tho owner of the bed and 
banks , and tho act docs uot interforo with vested rights Tor 
these roasons I di^aflow ihi3 contention 

As to tho reported cases, Poanusumv Tctur v. Collector of 
Madura{^) shows that tho zaimndar was using tho water of the 
Vaigai for other than riparian villagos, that tho Government 
got his consent to erect a "Unco 111 tho channel to convey wator 
to rjotwari villages aud tho Govormnont cliim to intoifero with 
tho flow of water so far as tho zammdar was concerned was not 
rocogniEiod, while it was recognised so far as rjotwari tenants 
were concerned 

I nm mnblo to agroa with some of tho dicta in tho Peranai 
dam caeo which deal with tho right of Gov ernmout to rogulato 
tho distribution of wator m zimmdans. It is stated therein, 

— seo Bucher v The S erttory of Stale for “ \Vo nru 

proj ared to hold that tho paramount right of Government under 
tho law of this Presidency u independent of tho owiu.r*hip of tho 
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bed o £ the stream We also think that no distinction can be BctaKTiRT 
drawn between ca«es where the interest said to bo affected is ^tai* 
that of ryotwari tenants nnd whoie the interest which is said to Jaiukira- 
be affected is that of holders of proprietary estates ” No 
authority is cited m favom of this pioposition It is really ^A^ R j y 
unsupported by any authority The Government bavo, ,1 
believe, a ngbt to legnlate the distribution of wate*' among 
ryotwan vdlegea without causing injury to any of them But 
they hive clearly no such right m zamindans Tho reason of 
the thing is against it Because tho zamindar is at least under 
the same obligations to his ryots as the Government are towa ds 
their own To assume such a right is to ignore the history of 
the Peimanent Settlement, the conduct of tho persons concerned 
and their legal consciousness*, common law is the offspring of 
such consciousness and conduct and in India particularly it is 
unsafe to rely upon anything else in opposition to it A Royal 
prerogative is presumed when it is in public intei ests to do so, 
bot not for revenue purposes, and any such prerogitivo is 
entirely against zaraindars’ and zamindin ryots' interests, m 
whoso case Government have no power of remission of revenue 
or rent 

The decisions in Luichmea Dost v Secretary of State for 
2hdia(l) and Chtdambara Rao v The Secretary of State Jor India 
in GounciZ(2) referred to sources of irn 0 ation outside 
the estate In Secretary of Stale for India v Suami 
Naratheesu,arar( $), the river and channel were admitted to be 
Government property There aro some observations m it 
however which may require further consideration 

The decision in Secretary of Slate for India v Ambalatana 
Pandara Saimad?i»(4), only follows the Urlam judgment Tho 
latest decision, Secretary of State v Venkata atnanmahfi) (Be^on 
and Sondaka Ayyah, JJ ) is, it appears to me in direct conflict 
with the Urlam judgment It holds that a mtural stream of 
which tho beds and bauka belong to the uiamdar was not a 
btieatn belonging to Government 

My conclusions are — Tho Rajas and Chieftains who after 
wards woro granted permanent «=innads were usiug the waters of 

(i) (1 C Q9) IU 35 Mad AM O I 23 Mad . CS. 

(3) (Jell) I L It , 3A Mad 21 (4) (leil) ILU.U Mad , vw! 

(6) (1814) I L.B, 37 Mad., 3vl 
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natural eti earns for tho cultivation of all lands that lay within 
tho ayacut of the streams subject to the claims of the ryots 
While the sannads deprived them, in express terms of some 
of the powers they were exercising, there was no interference 
with their claim to use the waters of natural streams 

There is no evidence whatever to support tho suggestion that 
the zanundara were entitled only to cultivate lauds then under 
wet cultivation free or that the Government reserved any right 
to themselves to increase the revenue if waste land was brought 
under cultivation or additional or different crops wore raised on 
the land This suggestion that part of a zamindan alone was 
to be under permanent settlement is inconsistent with proba- 
bilities and against tlie policy of tho permanent settlement 

Usage disproves the suggestion The Governmout imposed 
revenue when waste lands in ryotwan estates were brought under 
cultivation but never claimed any rovenuo from zammdars for 
cultivating waste lands Similarly they claimed enhanced 
revenue when river water or water from well sunk at root's 
expense within the ayacut of a river was used by ryots but not 
from zammdars when, they used such water 

The ground on which the contention for the Government 13 
based, that tho pesheush was generally fixed on tho basis of a 
certain area under cultivation ha? no foundation m fact It is 
disproved 111 a great number of instances 

Ri\ cr water is indispensable for tho cultivation of tho lands 
that lay within its ayacut and any prohibition of its uso either 
directly or indirectly by tho imposition of a cc's or increase of 
land revenue 13 lmj robable - 

The Government wero precluded from recovering any clmrgo 
for water 03 land rovonue by tho terms ot tho permanent sannad 
and there was no law entitling them to recover it othorwiso 
any restriction placed upon the uso of water either by prohibi- 
tion or imposition of any assessment, at tho pleasure of Govern- 
ment, is a breach of f nth destructive of tho security of property 
winch it was tho object of the permanent settlement to crcato 
The ntw zamiadatH created by tho Last India Company 
were placed on the satins footing as tho old 

Act VIII of 1805 whs not intendod to effect any cl urge in 
substantia o law. It was «nly intended to ccublo Government 
to recover wator-ct ss for anient water, to recoup tbcmseUca tor 
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the expenditure incurred for tho construction of irrigation work 1 , Secheuby 
or when a ryot used the water in a natural stream owned by or S J AT * 
Government Jasakira- 

Act HI of 1905 cannot bo used to interpiet Act VII of 1865 ; 
it does not make the river or water therein Go\ ernmont pro- ^iVV 
porty. t 

Under the customary law of the country uver water belongs 
to the owner of the estate through which it pisses subject to 
the claims of tho proprietors below. 

I would therefore confirm the decree and dismiss tho appeal 
with costs. 

Under section 98, Civil Procedure Code, the appeal is 
dismissed with costs 


The following three cases printed in small type form foot- 
notes to Secretary of State v. Ja»aXtrtimayya( 1) . — 

I 

• SECOND APPEAL No. 573 OP 1911. 


ZA'ItVIUB 
h a picks- 

W ABAPCRAM > 

''Ll RFTABY 
of State 


Sl'hABll* 

Bahamian Hair, J -The 2|ipe(I»nt uoMot t be tfutv id Zamwdai * whose \aik J 
judicial history will be found in Raja Venhata Itav v Court of Waris(2) and Sri 
Rajah rsnlata NurasMnha Jfpa Rom r Six Rajah Itanqaiii/a Appa /W(3) 

The Zaminilar alleged that the lofendanfc the becietsrv of State, ennsti ictod 
io 18G3 the Lib re Canal to carry the ancut water through lie Zatnindari and 
thereby obstructed the flow of water into ono of bis t inks Voddo Clleravo from 
hit other three tanks, and since that timo the GoYerninont have been supplying 
him with water free of charge for the cultivation of hia lands, about 507 acres 
14 cents, which depended on t) ise tanks for their irrigation broia 1889 they 
allowed water aopply free of char go only for 427 Seres 91 cents and on hia 
appeal from snch reduction it lias still further i educed to 20d acres C7 cents 
11% toe a. dactaxotvux of hi* right to the supply of watte ai hefoto and Cv* 

certain reliefs consequential on such declaration Tho Government hied tt nr 
written statement and issues were framed which covered all tho questions of 
fact relied upon by the plaintiff But without talcing any evidence the question 
whether the plaint discloses a c&uso of action was gist argued and dici led 
ngaiust tho plsintift. 

The Subordinate Judge held that no express “ uigs„emini ’ under Act \ 11 
of 1805 having been alleged, all lands irrigated by hllore canal water must j ay 
cess. Tho Judge in appeal held that a j-romuo by the Government in 1M3 u» 


(1) (1914) I L.IL, 37 Mad , 32i fJj (1879) IlR.,2 hlad., 3.3 (PC ) 
(J) (190o) U. It* 29 M*d , 437. 
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supply water may perhaps bo impLed m the pi amt, though the issues according 
to him show that the claim was based on a letter of a Deputy Collector of May 
189J, which, it may be remarked, however, is not referred to in the plamt. He 
was of opinion that unless there was an express agreement, the Government are 
entitled to levy water-cess at pleasure. 

The dec sions of the Lower Courts go beyond the claim set up by the Govern- 
ment, who concede the plaintiff's right to water free of charge for 200 odd acres 
in their written statement The Subordinate Judge states that the p’aintiff’s 
pleader in argument before him relied on a oontract with the Goiemmentand the 
Judge states that the plaint apparently implies it Issues No« 1 to 4 were neces 
sary only if an implied agreement formed the basis of tbeclaim. They certainly 
include it In these circumstances as the evidence had not been taken and the 
plaintiff re'ied only on the facta alleged in the plaint and rimed by the issue, an 
amendment of the plaint setting forth that the plaintiff relied on an “engagement” 
with Goverument should have been al'owed if netessarv. I do not rlimk tee 
omission to mention it is fatal to the suit. However to remove any difficulty 
we have allowed the plamt to be so amended The question whether the facts 
set forth disclose a cause of action has been fully argued before us As the 
plaintiff relies nuon an “ engagement” !n 1863 with the Government m the reuse 
in which that teim is used in Aot VII of I865.1t is nooossary to refer to the 
events which led to the passing of that Act. We assume that tbo facts on which 
the plaintiff relies are true When it was proposed m 1850 or thereabouts to 
undertake a general suney and reassessment of tbo lands in tho Madras Prcst* 
dency, the question arose how those lands irrigated from theGoda'ari and Kistoa 
amenta were to be assessed Till that time tho practioo in tho Presidency when 
water was supplied from irrigation works was to charge a consolidated wet 
assessment when water was permanently available and to levy a water-rat* only 
when it was temporarily required for cultivation. The lands were classified us 
either * irrigated" or “ non-imgated The Secretary of State suggest* d that 
this classification of lands according as they woro capable of irrigation or other- 
wise from the Government sonroes should be abolished and all land bhould be 
classified with reference to its soil and prodnctu eness without irrigation, a 
water-rate being charged wbtn water is used or permanently available. 

After a long correspondence which showed that different views were put for- 
ward and virions difficulties pointed out, among them the practical impossibility 
of fixing tho assessment to wl Sch the land which has been long under 'ret coUiva 
tioa would be liablo ns ommgated land, it was finally resolved to accept the 
suggestion of the Secretary of Stite and orders were issuid by tho Government 
of Uiidim on the 12th March 1853 that "a water-cess calculated with refer* nee 
to tho additioaal irrigation canal communications, drainage and irabankmrnts »» 
to bo levied invariably od all lands rngalcd from the Godavari aal Kittoa chan- 
nels from the second year of irrigation, without any reference to wl ither t) ej 
are Government lend, Inaui lands or belonging to proprietors, and if in the latfet 
two cases tho Acting Collector (Maaulipstam) has mglectel to take tnQtjti***!* 
and opposition is mado.he is forthwith to stop thp supply " This® instructive* 
reooired the sanction of tho Secretary of State, and one of hia reason* was tba* 
ihiswoull be the vaiiist anJ most ojuiubls mode of obt-dolngs fair root^lb.»t^- ,,1 
from the /.atnindort toward* the re jiajment of the expenditure incurred in tk* 
construction of •* drainage Irrigation aud other works undertakin by Government 
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and benefiting the lands of those proprietors as wall as of Government." ThiB 
is how the term " engagement" (see proviso to section 4 of Act VII of 1865 of 
which the draft bill was then under consideration) was need, bo far as I know, 
for the hrst time. 

These instructions were communicated to the Revenue Board and officials to 
bo earned ont. 

From this the following conclusions way bo deduced 

Water rate was intended jn re payment of tho cost of those irrigation works 
which supplied the water. It was not intended to assess lands which received 
their supply from sources, as in th a ease, completely under the zemindars’ 
oootrol with which tho Government had nothing to do No “ engagements " with 
ryots were contemplated obviously for the reason that it could be included in 
land revenue, the only mode at that tune of recovering the water charge from 
proprietors at dlstingawed from rjots of Government lands was to enter into 
enpav* nf"!* with them, and jf they refused to do so, the remedy suggested was 
to stop the supply of water It is clear that the xaunndar w as not bound to outer 
into any engagement with Government to taka water when he was the owner 
thereof a" when it was confine^ in tanks or reservoirs or in virtue of lus riparian 
or casement rights from rivers, as it was not open to Government to prevent him 
from domg so The Government were not m those oases supplying him with 
water , nor could they therefore «*op tho supply 

It is probable therefore that vrhero the Government continued the supply it 
Wfti under sortio engagement 

With reference to these two classes the-e was no difficulty Tn the first 
class of cases »n which the irrigation was carriod on without any cost to Gov- 
ernment and in eiefcise of the proprietors’ right* of easement by vicinage, of 
ownOisbip,no wator C6bs was levied or m fact could be claimed Iu (.he 
second class of cases where irrigation was carried out with water supplied from 
the amcots and only by means of Government nngation work*, channel* etc 
tho Government were entitled to dictate tbur ,wu terras for Ihe supply of water 
If they wore not accepted tl oy were entitled to atop the *u, ply T1 e result 
was that, between the construction *> f ‘he -l,ld the P* HMn " of tl,a Aot of 

1865, water was supplied t" the propnetor* on terms 

Phiro were however other cases which it was more difficult to deal with 
Iiiaiua wc»0 exempted fiotn permanent s&nads and tho usn]a menu were 
u r (gated from Government sources Similarly whole tl cio were wunisdanos 

vai.d tl uw formed o»‘ of llavelh lands in which water sources wore i tunned 

under Government control would be such) wl„cli were is»t at* -1 from GoV.ru 

raent, souices Vs they wrote entitled to Government water, the following rule 
for water assessment was Panel for their bon eb t On the -6th October lbol - 

'■ Lands granted a« naoja moms and folly irrigated accordingly a i the 
Government cost will not be charge-’ with water im sment * The same rule 
wad applied to camuiiUn 

ihore was a fourth class 'Natcr from the Government ameut works was 
often carried to the rvotwari Unds by means of tbucU cl annuls which paired 
through wuwdttioi and woie for lhat purfose improved enlarged sn l extended 
by the Government The taiuindar who obtained his water through these 
channels naturally cJaimod the ancient water which flowed through his chan, 
ncl*. Some of tl e Government channels flowed tl rough the tanka or reservoirs 
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Zamisdab which were Mmin pioperty, and the zaminilar Mas thus deprived of bis tank 
^ water Soma channels, as the Llloro canal in tljo rasobefoio us, cat off the 

uarapcbam S0 PP^7 to tanks on which tho cultivation of samindan lands depended. 
v. It is obvious that the zamindar in all these cases had a just grievance Tho 

Si out , tart Government however considered that the water-supply beforo the days of tho 
Ot SlATF, , rr j j 

unicut w as precarious and irregular and they issued the following rule on the 

Svnraban 26th October 1SG1 — 

^ No 12 “ Such nanja loams as were formerly imperfectly irrigated and 

have since been folly supplied with water from the anient works, will bo 
charged at half the above water-rates ” The rule was made applicable to 
zainindaries also There waa a proposal sometime afterwards that even the 
rule which allowed the full supply without any charge should bo altered to 
allow half rate on the ground that there was never any adequate supply beforo 
Oil account of tbe strong protest of tbo Board of Revonuo tho Government 
altered tho half rate rn'o and allowed water free of chargo oven where tbs 
half rate had been lowed on lands which “ owing to tho construction of tbe 
several antcut channels and other works connected therewith were found to 
have lost wholly or paitiolly their pre-existing sources of supply.” Seo GO. 
No 101, Revenue, dated tbo 16th January 1804 For determining what lauds 
lost their sources of supply, the order states “ the real criterion is the 
rote of assessment which the accounts show tho land is hablo to * The 
order further says, “If this indicates the title of the land to water or if 
other reasonable proof can be adduced, then no chargo should ho made for 
irrigation, as tbo eugajement to supply water manifestly implied a full and not 
an imperfect supply ” 

There is only ono further order to be refcirul to The Secretary of Stall, 
m considering whether a cultivator should have the oj lion to refa«o Gove-nuicnt 
water, said the 10th January IBM “ with rofironie to your question, * win tl ir 
the ryot should bo allowed tbo security against au cxicssiro charge which tho 
option of deciding, by a stated period of inch year, whether he will have w ator 
or not will Ri\o lum,’ I am clearly of opinion that sack option should l»o 
permitted Them is little ground for apprehension that Ills ojtion would bo 
oxerciseu by tho cultivator in the way of declining to uso the means of irriga- 
tion when they nre snj plied to hiiu ut a modcrato pneo, and tho J oaaossion of it 
would lu no respect limit the right which the Government, acting on jour own 
tv half or on that of the Irrigation Company, must retain, tho right of declining 
to supply any particular tract of country with water, unless tho cultivator should 
be prepared to enter into engagements to l»ho the water nt tl o stipulated rsto 
■a such numbers and for such terras of years as might wariaut tho required 
oethjr Although fair would probably rejict tho opportunity, yet no cooipulsun 
to lake the water must he eaercjnd toward* tho dissentients, and they most 
Iti no way l a disturbed in tho posseteton of tboir lands, io It ng a* they desire 
to hold tlum, and continue to pay tbo ordinary rata of assessment.” 

This despatch makes it clear that tho Secretary of Stale wtuUd to give tbe 
ryo’s tbo same i jition of taking aided water as tbo *aroiudar» and inamdar* 
had 1 b is i r ler waa communicated by the Madras Government to tho o thee S 
conn mod an 1 it was pointed out by tbo Government that ‘as regards land* 
■hell hare t»on Gtted for Irrigation by the onntrs and have actually been 
irrigated for at Last tea seiiron it may fairly bo luIJ that tuck jf*r«fati»* 
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and acceptance cf a e r imply acq tsce c« w tb the ntnge of the country vh ch 
does not requ tea y formal engagen e t Ihat really means in other words 
anen 0 a tt enentw Jibs mpl ed between the Coternmcot to faro ah a ter and 
the ryots to rece ve th a supply In these c ses where the rater as forced on 
the ryots the opt on was allowed and rgreements acre d rected to bo 
taken from tt em for any further supply of water Ami they dded The same 
rule must of course apply equally to tl o holders of lands n 2 m nd&r os Sot 1 
the 2am ndars come to terms w th the Government and collected ce s In 
accordau e w th those d ect ons rules we e frame 1 n ISCt the b 11 wh h 
subsequently became Act VI t of 186a wasd re ted to bo prepared accordance 
th these orders of the Secretary of Stato I extra t below t o of t e rules 
r*le( ) — IV here ryots dee re to convert dry land into wet apj 1 cat on * 
to be made to the Co lector either d rectly or tl rough the Tahs Idar on or befu e 
Slst March and tlo Coll cto II arrange tb the PubI 0 Works Departma t 
for the supply of water TlTiere the mean g of Irnga ion for such land already 
exist the ryot shall us a ru e hive the opt on of cont nu g or css ug to use 1 e 
wa^er at h * pleasure prov ded that wl ere water is taken etc Th 9 si o s 
Clearly no ater cess vas intended whero tbe ryot useB onlv the n eaus of 
irngat on he al e dy had 

Rule (10j — Tl ete rules shall apply to * m ndan and oim lauds excel t o 
the case of zammda es a compos tsoa shill have been madu e the lor tied 
yearly payment or accord O totheq anttyof vaers ppl ed Tro d«d alwa H 
that no charge hntever aha 1 bo made under tl e*e rul s for a s u 0 l crop for 
aam uoan or Inara land where such lauds are pr ved to have been customer I 
cult vafed vt wet crops under old lanls channel 0 by any ran of « yatro 
whatever pr or to tl e construct on of an cuts or to have b a cha ed t ® 
acco nts v tl such a rate of assessment as ndub tab y nd cates the 1 1 e 0 * 
laud to water or by the terms of ho g ant to ha e been g ven as c ja n in 

Tl tre ve e thus tl reo c reumstaoecs re ogn zed as on er ng a r „b 
exe nj t od from water rat otbc tv sa le ab c — 

(1) The ex stenoe of onv moans of rr g t on a lud ng tank c a e s 
whale er pr or to tho construct on of an cuts 

(.;) la dg be ng charged v th nan]a assessment and 

(3) tho t tic deed showing that an cam was granted as nanja 

Two conolus ons fol ow 

Tl at t was not ntended to levy any char 0 o o n cul va on carr cd on * th 
any pre ex St ng source of 1 pp y tank channels and r vers and that n ! ee 
Instances the Government ere o ly carry ng oat a 1 e al obi ga n c at d by 

Interference W th such pr ex sti g 60urco of sujply wl ch would 1 b d 

C nforc d by the coutta 

A 1 Act was n ccssary to collect tbe c ss in the van e way as land r enu a j 
pe ha| s to ro ovo tl o d Bcult S tl at g t be Caused b> ak u 0 wa er h on 
gati adort nud mam lands It vat fret ntended only for the 1 > 1 • wl c 

used tho Godarar a d h. st a water nnl po cr was re erred in I « or k a 
draft to extend t to the tber d strict* Hut finally tt o b 11 was dr»f ed f r the 
Ires done/ 

Before cons der eg vl st thorolat ons of tho 1 irt es were or wh tl r tb re 

was an ngai.oment hotwevn the poru lit th* t me « n lrG3 and IS i I 

•l all f *1 my rev e v of tho proceed a » h ch led to the Act 
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In forwarding the draft Act to the Government Pleader, the Government 
asked his opinion whether it was necessary to specify zamindan and mam lands 
in order to enforce the special cobs “ on land neirjy im 0 ated from Government 
sources at Government expense The opinion of tho Government Pleader was in 
the nffirmatii o and he drafted the section m these terms “ This Act shall 
oitond to all lands held, by zamindart or inamdars for the irrigation of which 
wafer may bo, after the pasetnj of this Act, newly supplied or used from any such 
river, stream, channel, tank or work as specified m section 1 ” On Us being 
pointed out that tins might precludo the levy of any water rate for irrigation 
newly supplied to such lands since tlieconstnic'ion of the anicutbut prior to the 
passing of the Act and which supply may hereinafter bo continued, tho Govern- 
ment modified it by omitting tlio words ' after the passing of this Act, nowly " 
and tho section then ran in tho form in whioh it was finally passed by (he 
Legislative Council thus “ This Act shall extend to all lands held by zjmiudurs, 
inamdara or any other description of landholders for tho irrigation of which 
water may lo supplied or used from any such river, stroam, channel, tank or 
work ns is specified in section], ] rovided always that whore a zannndar or 
mamdar by virtue «f engagements with the Government is entitled to irrigation 
free of separate chaign no cess under this Act shall bo imposed for water 
supplied to tho extent of suoh nght and no more ’ 


In the case before us the water is supplied to tho lands in suit from a 
Government source, to wit I- lion. Canal and Government ameut works, and 
therefore unless the plaintiff proves the ' engagement ' that h« sets up the 
Government are entitled to lovy water tax Tho word ‘ engagement ’ iu the 
section is no doubt used in the s-me senso in which it was used m tho protecd* 
mgs to whiohlbavo already drawn attention Now, what was tho it do of 
things when the Vet was j assod ? When the Government mterccj ted tho (low 
of the water fiom the other three tanks mentioned in the plaint into Voddi- 
cheruvo, they undoubtedly inflicted on injury upon the plaintiff, and if tho 
plaintiff bad enforced his claim in a civil oourt ho wonld bavo obtained a decree 
for compensation payable to him for such liitoifcnnce, which would probably 
haie been n direction to supply him with that water which his lank was usually 
getting before tbo interruption or some equivalent compensation. J»ow, it is 
not to bo presumed that tl o Government did a wrongful act if the facts ore 
consistent with any oiler suppositn n Tbo natural presumption is tl at 
they compensated him in somo form Us find that tho Gorornuicat 
hal issued orders that where their irrigation works lad interfiled 
with a pre-eiittmg source of supply, water was to bo sup] he! fne 
see hero lloro was such luterfert neo and the consequent free supj ly* 
Tho orders slso show that in other cases water his to be supplied to ssmiudsrs 
under engagements to at certain rates. VVo see here no such payment 

receired < r demon 1^1 W o faith* r find lloit oven ns (o the ryotwari lands the 
(•oTcrnuient proceedings dinclrd t! -t < uga^tments sbuul i bo tntund ictoai d 
thit tho tiovcrmr cut j us-iimd tl at, when the rjo • jrepsrtd tlivir lands for 
irrigat or an i received uatir iruio sach iriigutioa sources aiiou r .».omentml.ht 
bcim|ti i 1 a I«r these clrvumstan rs, ui Kst Cbo free saj j ly of viUr (run 
lbi*J t <i| lamed by Uuvirnment, it oj pours to mo tJ e | mimj lion, not only 
ultrtl Lai aiuiost untutiUi, ta that there was ui Imj litsi et i,ag«msiit bctwoi n 
iu |oiUn I r tl o (roe su| ] ly of water lie dud e o rightly olwcrnsi "the Act 
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was an embodiment of the Government Order ” , but be holds that “ it was for 
the 2 &mindar to hove entered into an engagement with Government as to the 
extent of irrigation to which be was entitled’ In xny opinion he is wrong in 
holding that an express agreement is necessary That the plaintiff was irngat 
mg the lands in amt with Government water free of charge is clear evidence 
that he was entitled to water sufficient to irrigate them either because they were 
then being irrigated « ith his tank water or could have been so irrigated or it was 
only on those conditions that he permitted any interferences with his property 
The Government Pleader contends that, though there may be an engagement, 
it is only to the effect that the zamindars are entitled to leceive fiom the 
Government water necessary for the old customary irrigation of their lands, 
that is to say, they are only entitled to water sufficient to irrigate that area 
which is entered as wet in the permanent settlement accounts, and, in the 
absence of auy allegation in the plaint that the land for which they claim free 
supply of water is land so enteied as vet in the old accounts, the plaintiff is not 
entitled to maintaio the suit If the argument is that the ‘engagement’ 
■n 1863 with reference to this estate had reference only to the old 
settlement accounts to the knowledge of both the parties, it is open to the 
Government to plead it and prove the same That woall be an expiess 
tgreement Otherwise it cannot be used to limit the plaintiff's claim based on 
the state of things m 1863 For, the zamindar may have improved the capacity 
of his tank or inoreaBed the area of hie wet cultivation since the sanad and the 
8 apply of water most have been made to compensate him for his loss then 
sustained If the argument is that an engagement’ referred to is to be 
implied from the conditions that existed at the date of the permanent sanad, it 
is not an answer to the plaintiff’s claim , because, if the facts imply an engage- 
ment m 1863 when the supply was obstrocted that there was another engage 
mint in 1802 or afterwards when the permanent sanad was granted unless it is 
shown that that is the only engagement which is intended by the Act of 16t 5 
is not material The Bection ltBelf is not lefctncted to any engagement at the 
time of the permanent settlement And I have no doubt it was open to the 
parties to enter into any engagement at mij time they liked TIil plaintiff may 
be entitled to say that if the old Gudignt wet aiea according to the permanent 
settlement accounts entitled lnm to more land than what ho now claims then he 
should be entitled tu the free cultivation of lands to that extent in addition 
He may also be entitled to saj if ho was getting water sufficient to cultivate 
more lands than the area he now olaims he is entitled to such quantity of water 
and cultivate more lands with it as it is reasonable to presume that the Govern 
tneot could not have intended to deprive a man of his property without compen- 
sation This is apparently the effect of GO No 211G, 17th June 1 b9 j ‘where 
the maniul wet areas to be allowed are found to be in excess of the highest 
recorded aims under wet cultivation in the village concerned the maximum 
area irritable should he allow od_" It is unnecessary however to consider this 
question as ho makes no such claim in the plaint The rales, already extracted, 
in force ut the time tho Act was passed, support tl is conclusion, lie is entitled 
to exemption if bis pre-existiug source of supply is interfered with or if the 
accounts show a nanju assessment or if the title-deed supports the claim. The 
one is not exolusivo of the others The Act, as rightly pointed out by the 
Judge being only an embodiment, so far as this matter is concerned, of 
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the pre existing rule, da engagement will be implied if any of these 
grounds exist The tanks, if any, in the zatmn undoubtedly belonged to the 
zammdar The Government lay no claim to them It is not probable that 
there was theieforeany engagement by the Government to supply water for the 
irrigation of such lands under those tanks From where could the Government 
supply such water? Not from these tanks with which they had nothing to do, 
and ltis not shown there was any other source of water supply No engagement 
can therefore be implied Au engage men* can only be implied in those cases 
in which it was in the power of the Government to stop the supply of the water 
claimed or when they undertook to supply snch water themselves Otherwise 
I see no reason for auy railed contract so far as the lands irrigated with any 
pre-existing source of supply which did not belong to the Government ate 
concerned For these reasons I am unable to accept the Government Pleaders 
aigument that the engagement 1 1 be proved has refoienco only to the wet area 
as shown in tl o permanent settlement accounts It, however, it is neccssaij to 
prove wbat the area was so entered, then, the fact that these lands were under 
cultivation from 18C3 to 16S9, and it is not shown by the Government that the 
lands were brought under cultivation only simo timo after the permsnent sanad 
was granted, would be evidence to show that they were mamnl wet even at the 
date of the permanent settlement The permanent settlement accounts are with 
tbo Government and if the extent to wet cultivation under these tanks is reforrt d 
to in those acco mts, it is for the Government to produce tbcui if it is matonal 
The only case that has been cited in argument before ns is against the Govern- 
ment Pleader s contention Secretary of Stater Kamt»uaramnui{l) was a simitar 
case and the learned Judges, Brasov and Mill kb, IJ , stated the question f<r 
decision in these terms "The question for decision in this appeal ism effect 
what is the extent of land m the village of Ravipad which was irrigable from the 
irrigation works existing before the construction of the Godavari omeut irri- 
gation stem ” I entirely agree It appeared that various accounts showed 
the various extent of lands under cultivation but thoy adopted the greutest area 
irrigated which no doubt showed those lands were capable of miration works 
before tbo days of anicut. They did not j ut the plaintiff to proof of what the 
settlement area was I am therefore of opinion that, if tbo facts relied upon 
by the plaintiff are proved, a cause of action is disclosed Tl e Judge is theroforo 
directed to return findii g* on the issues in iho case It Will bo OJ on to luia to 
direct the Subordinvio Judge to submit findings to himself 

Six months arc allowed for findings, nnd seven days for objections 
Saoasiia Attar, J —I concur in tho decision just now pronounced by uiy 
burned brother, and if I add a few words in my own language, it is mi rtly on 
account of the importance of the questions involved ia this case This is one of 
th no < uses ansii goat of tho Government s having constructed anient lUanncli 
and other worse countcUJ theiewitb in the Godavari and hutn&doUn* Some 
of these channels interfered with the sourot-t of irrigation to the lands of certain 
lan Hicldir* or interfered with the flow of water to the tanks wl ich formerly 
tuj plied wator for irrigation to such lands The Frucooilinta < f the iloird of 
Itevcnui.daU 1 tbo llth February 1&>3, con'am the following — 

■* V* ben tl o s) item of ament irrigation was introduced into the Godavari and 
hit: nx leltoa Got irnmcot allowed frxe irri„»ti m from lb* anicut*, to all lands 


(1) A j peal No. 182 of J 04. 
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which, owing to the Construction of the several amcut channels, arid other workg 
connected therewith, were found to have lost, wholly or partially, their pre exist- 
ing sources of supply (GO. No 101, lleTeune, dated 16th January 1884) ” 

This shows that about IS 04, the Government offered to a JJow free irngatioa 
from the ameuts to such lands as were deprived of their formei sources 
of supply I he owners of such lands who did not enter into litigifc.on with 
the Government in order to prevent Government from interfeusig with the 
old sources of supply and who took the water supplied by tho Government 
from the Government amenta must be taken to have accepted the offer of 
Government as 'afisfaction of their claims against' Government The fourth 
} aragraph of the plaint in this iase says that the Government supplied 
the plaintiff’s laud with water from the year 1883 to fasli 1*100 and that the 
plaintiffs accepted such water Thire was, in my opinion, therefore a clear, 
completed engagement between tl e Government and the pi untiff set out in the 
plaint and hence tho plaint shown a good cause of action Similar amts to this 
were instituted by the propnetnx of the village of Tavipadu, the propnetor of 
Chincbmada and by two otl er proprietors in 1902 in the District Court of 
Godavari Mr Htfmnett, tho teame l District Judge who decided those suits, 
acted upon the Govcrement Order of 1664 and found an implied engagement 
between the Government and the proprietors of those estates and gave effect 
to that engagement as against the Government On appeal to tho High Court 
by the Government, it was contended as tho very fir»t ground in the appeal 
memorandum (see the appeal memorandum in Secretary of State v Kame*~ 
iraramma(l)] tbit the District Jodge erred in law in finding tnat there was an 
implied cootrnct between tho l lamtiff and the Government to allow free im 
gation for the extent of land, the irrigation sonrcca of winch had been cut off 
by the anient works Tho learned Judges (Rbmon inb Miuxr M ) who 
decided that appeal and connected Appeals Nos le3 and 184 of 1901 saw 
nothing in that contention and begin their lodgment nt once w ith ll e sentence 
" Tho question for decision in this appeal is »» effect what ■■ the extent of land 
la tho village of Ravij ail which was irrigable from 1 1 o irrigation sourci i existing 
before tho construction of tl o Godavari onicut irrigation system ’ following 
the decision m those appeals, we must in this esse set aside the decisions of 
the lower Courts which held that tho plaint discloses no ca ise of action I 
may add that in Secretary of State v KamniLjrami io(l) it waa nsaamed that 
if there was an engagement betweon the Government and tho propnetor tl a* 
eDgagiment waste supply water free of tax on the extent of Hod which was 
irrigable from the irrigation works existing just before 0 ‘i construction / the 
Oodatart anicut Irrigation work*, and not merely on the lands which oeri 
irrigable as wet Ismli at the It ne of (As permanent ecttleminf The contention of 
the 1, arned Government Pleader before nn Oat the engagement i unturned in 
Act VII of 1885, section 1 (a) relate a to tho ingsgemeut at the time of the 
permanent settlement cannot be accepted in the face of the decision in 
Secret iry of State v KTame»ir.iratnma(l) It seems unreasonable to hold that 
after a landholder has improved hie ramiedsri and brought between 2tyJ2 
and IbGl, ft large extent of land under wet cultna.ion by iniproung his irriga- 
tion sources, when the Government by their new onicut system cut off the 
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sources of irrigation supply to those largo extents of lands, they intended to 
arrange with the znmiudar to sopply him wator free of charge only to the wet 
area, which existed m 1602 but not to the area which had begun to ho per- 
manently cultivated ns wet at tho tune when they constructed the ament 
channel* The Government Order of 1861 anil the Boards Pioceedings of 
1698 nlroadv referred to are against *ho contention that the Government did 
not undertake liability to snpply water free to all those lands whoso then 
exist og irrigation sources were interfered with by the Government's con- 
tractions In the result 1 agree in the order proposed by my learned brothers 

II 

APPEAL No 15 OP 1907. 

Orufr — To enable ns to decide this appeal satisfactorily, we consider it 
desirable to allow the parties to adduce further evidence on tbe following point — 1 
(1) IV hat, if anything, passed to the grantee uuder Exhibit XX under tho words 
besides porsmboko ’ and w hether she obtained a right to the channels conveying 
water to the tanks irrigating the lands of tho Lakkamdidi *illa D o or to those 
tanka themselves ? 

Tho lower Court has not dealt with this point in its judgment, but appears 
to havo assumed that the Government did not reserve the channels and tank* at 
the time of the Inam settlement 

Wo request tho District Jadgo to laho the additional ovilenco that tho 
parties may adduco and to submit tbo samo togethor with his opinion on the 
effect of such evidence within one month after tho ro opening of tho District 
Court after tho recess. 

In pursuance of the above order, tbo Dislrfot Judge of flunjaia took 
additional ovidence, both oral end documentary As regards tho oral eritUiico 
he found that it was of very hltlo use The accounts given by tho witness 
might bo set aside as of little valao in coming to a conclnsioa on tho question 
whether tho inatndnrs of the plaint village of Lakkamdidi wore entitled to tho 
beds of the plaint V cllsmanchili channel and its sub-channel* so fur as those 
bed* lay within tho limit* of tho Inam village of I Akunduli 

A* regards tho documentary evidence ho found that the plaint village of 
Lakkamdidi was nnnofthe villages in tho Chicaoole Ilavoli. Before 17od the 
Ilaveli belonged to tho Mogul Lmjoror Tho Emperor granted tho manage- 
ment of tho Circurs to tho l o*t India Company, which leased tho Und* In 
Cbiraeolo to om fiitaram I ax. Flio latter granted Lakkamdidi to Knnu*p*U* 
Uamavadbanulu for subsistence It was V i kxbogha Agrohar up to bth February 
li>01 on which date the holJcr of tho village «hid liaung Kanni pllli Venkala- 
rati ammo, — hi* childless young wiJow (i«e Il-citils in 1 xhibit lo) The 
llavcli lands wero resumod by lb* Government from tl o temporary l #»«* and 
tild in lot* in 16u3 at>d 1801 to the 1 latest hid Jers on permanent settlement. 
Twenty | roj netsry estate* were formed 1 y tho sale of ths Chic-Mole Ifaveli land* 
in 1*>03 One of thorn was Jarjangu The plaint tgrahaiam nlla^e c f Lakkam* 
didl was with n Jarjan*! Tbe proprietor* of those twenty estate* were entitled 
to get only kaitulnJi Tho Government seemed to havo neorred to them wire* 
the reversionary rl*Ut in the inam Unutx* iucladed in these projiuttry estates 
(S*« p* s e 119, t xhibit N ) There could be no doubt that Lakkamlidi waa an 
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Yekabhoga Agrakaram (whole Tillage mam) enjoyed by Brahmin inamdarB ViNEvtii* 
besides the major whole Tillage mams there were minor nams which rela’ed ratnammaq 
to grant* of defined extents of landa as contrasted with giants of entire villages * 

(sea paragraph 29, page 155 of Exhibit N) or ST ATfc 

A reversionary right to resume the loam on failure of direct lineal — 
heirs seemed to have been always asserted by tho Government [(junnaiyan v ^Sran* 
AamalrKi Ayyar(l)] In 1834 the Government wished to give np their rever- Attar JJ 
nonary interests in the whole Tillage inams and similar mama situated in the 
zammdaris after fixing a permanent quit rent The Deputy Collector as 
Inam Commissioner, being appointed to fix such values, prepared the register 
for Lakkamdidi (Exhibit 1C) The whole village of Lakkamdidi was an Yeka 
bhoga main till the middle of the 19th Ceotary. Then one tenth of the village 
area seemed to have passed to Itavi Jamkiramayya by a coart auction sale 
and nine tenths « as enjoyed by Kannepilh Vonkataratnamma Two title deeds 
were issued to Venkataralnamma and Jamkiramayya in 1SG7 Neither of 
these is forthcoming now The form of grants then obtaining la respect of 
whole Tillage mam title-deeds appeared from Exhibits K, K 7, K-10, K 11, 

L-l, 2 (a) and 2 (31. The form in the first page first act Out the grantee's 
present title and was then followed by the Government proposals to give up 
their reversionary right in consideration of a quit rent Then on the second 
page, the conversion into free hold in favour of the grantee was entered at 
the grantee had igreod to pay the quit-rent demanded The foi m in page 1, 
paragraphs 1—3 was as follows — 

1. On behalf of the Governor m Council of Madras, I acknowledge your titlo 
to the akrotnem village of . olaimed to be of . . . acres of drj 

land and . . acres of wet land besides poramboke 

2 This inam is subject to a jodi or quit rent of . . . and is hero* 

ditary, but it is not otherwise transferable , and in the event of failure of lineal 
heirs it will lapse to the estate 

3. On vour agreeing to pay an annual qmUrcut of . inclusive of 

the jodi already charged on the land as above Bald, your iuam tenure will 
be converted into a permanent free hold 

Venkataralnamma got her title-deed in this form (dry and wet landa 
“besides poramboke’) It had to bo observed that in the caeo of minor 
inams, the title deeds issued about that time did not contain the manuscript 
addilioi.il words 1 besides poramboke ” Act VIII of 1869 made clear that only 
the rights of Government were intended to be granted and that no proprietary 
right In the toil (which did not already exist in any pai ticnlar inamdar) were 
ii tended to bo newly given About 1898 VenkataralDamma wanted a renewal 
Of her last title-deed of 1SG7. Exhibit 20 was Issued to her on 20th June 18 JS. 

Although this title-deed varied from that of 1867 in some particulars, it 
followed the old form including the insertion of the manuscript words, *» beside* 
poramboke ’ after the mention of the area of dry, wet and garden lands. 

A* regards the meaning of these words “besides poramboke/’ ono very 
lmpor’aut eulry appeared in Exhibit K-2 (the Lakulam Hegistsr of ISCdj. 

The Inam Commissioner first mentioned the yvdtkat extent of the land* in 
Lukulam for purposes of valuation lie then deducted the extent of poram 


(1) (1903) I.Ull., 26 Mad, 339. 
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Venkata* 1,1 favour of tbo inamdar [p ora mb oka consisting of (a) the bed of the river 
batnammah Varosadhara, (b) piths, (c) pasture land, (d) hunal grounds, (s) channels, 
Skchetahv 0^ sandy deserts, (g) sandy heaps in the bed of the iwor, (h) tanks and 
or Statf (0 village sdesL Then lie made this important note “ The a^rubaramdara 
UiNsii N llft ' Q «*-• to **° bed of the river,” tbit is, he denied their titles 

bVMiARA P t * 18 ** eu 8 lnar ^‘- < f («) and (6) above ont of the poramboke items but lie 
Aiyar, JJ did not say that the agraharamdars had no right to the other porambolte 
arcus, items (b) to (/)» (b), (») which included the channels (e) and tank* (},), 
The Government must have intended by the insertion of the words “ besides 
joramboke” m the major mam title deeds issued between 1803 nnd 1807 
to acknowledge tbo title of the inamdurs to the poramboke lands along with 
the cultivated dry, wet and garden lands The insertion of the wonls could 
not wean that only the Government right to revenue from poramboke 
land was given to the inamdar, because poramboke lands were not assessed to 
revenue Tbo interpretation of the words as meaning “excluding poramboke” 
or “ tbs Government reserving to iteolf the por mi boko ** was to say the least, 
far-fetched By the words “ betides the poramboke ” the Government acknow- 
ledged the title of the inamdors of the whole iuam village to the channel beds, 
and tanka in dispute 

Tins Apptal coming on for final lieai mg, after the return of the finding of 
the Lower Court, and the case baling stood over for consideration the Coart 
delivered the following 

JUDGMENT 

The District Judge (Mr Sadasiva Ayyar) has submitted the frtsh cvilooco 
adduced both by the plaintiff and the Government and ! as expressed h(g oj imon 
that bj the words’ bc-sidis poramboke “ in the mam Utfe-dicd, Exhibit XX 
Ajren to the inamdar— pro/ rjetor of the village— tho Government ucknowledge 1 
the title of the inamdar to the channel hods and tanks in dispute. Thu 
claim of the Government to vruttr cos* cannot bo miintaimd unless the 
water irrigating the village flaws directly or indirectly from any river, 
stream, channel, tank or work belonging to or constructed by Government. 
According to tho former District Judges finding tbs Gsrchulagedda which 
irrigates the lands in tho village takes us rise in tho Farlakimtdi taniin- 
dsn and doc# art pnss through any Government lands beforo It irrl* 
^ales the plaint village i and tbo Government 1 ns not exercised any control 
over tho gedda. But it was contended at the former hearing of the appeal 
that, although thvrw is no evtdinco that tho channel or stream and the tanks 
irrigating the Tiling® btlotg to Govirmmat it must bo jk turned that the owner- 
ship thereof is vested m it l»y virtco of section 3 of Act 111 of 1905 (Madras 
1 snil h o cro sc b moots Act) which enacts (we ijnole only the necc-sory portion 
of tho Section) that " . , . , tho ted < f the sea on 1 all 1 arbours and 

rrceks below high water mark and of river*, streams, lakes and tanks a»i all 
cara's and water-courses snd »ll standing sndflowii g water and all lands wl trevrf 
sitnsted, save in so fsr os the asms are the property (a) if any namultr, 
j~lig»r miUsdsr Jugblrdar, slimlriemdir. or Inam lsr or sny per* ti claiming 
thvi’Ui.h or 1 Wing no hr soy cf them .... are and hereby 
declared to be the {roprrty uf (jovrrom-nt t cxce| t s« may be ethirwise | fOvideJ 
by any law for the time bring in force, subject al ways to *ll rights of way an 1 
othir |vUie rights aa.1 to the natural so l easement rights of ett «» Ind-ovsni 
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and all customary right* legally subsisting. * It was contended for the plaintiff, 
the inamdar that the section doe* not real)} alter the lftn- as previously under 
stood and that the channels passing through the whole mam village cannot be 
presumed to be the i roperty of the Government We consideied it desirable to 
call for « finding on the question whether by the grant of the warn to tbo 
matndar the title to the channel irrigating the village belonged to the 
mam dar 

The original main title-deed which was granted by tho Government in 1887, 
has not been pi I need It is stated to have been destroyed A fresh title deed 
nbicti was grai te 1 in 1808 has bceu produced and is marked us Exhibit XX 
An extract from tho Inaiu register, Exhibit XVI has also heeu pioduced It 
appears from it that tho Inam su originally gran'td in 1767 to cine Kannepalh 
Itaruavadhanulu as person’ll heroditsrv mam by Sitaiamraz Sitaramraz was 
the brother of \ iziaramraz tho then Zamindar of kiziaoagram He was a 
renter andor tho East India Company which had obtained a Firman from the 
lloghul Emperor granting the management of tho circarB to the Company Tho 
nllage in question was included in the Chtcaca e Ilnwh m 1802 The Govern- 
ment sold it* lfaveli lands in 1803-04 to the highest bidders on permanent settle 
ment and 20 proprietary estates wero formed by tho sale of the Chicacolo 
Htveli 1 he village in question is situated in one of the aamindans so formed 
named Jsrjangi Tho loam Tillage was excluded from the permanent settlement 
of the Jntjaugi Estate The proprietor of the estate was entitled only to get 
the kaltiibadi fixed on the village, the right of resumption of the mam being 
reserved by the Government T1 e Government subsequently recognised tho 
inam granted by Sitarsmara* and settled tho mam With tho matndars aud 
granted » J atta to them The inam n^iater Exhibit XVI does not show that 
the Government intended to exclude anypoition of the in itn which had been 
originally granted m 17b7 1 xlnbit XVI shows the mode m which the quit-rent 

payable for the village was fixed, the porambokos consisting of channels, tanks 
village site" ] attis, burial giounds, hills as well aa jnngle and pasture lands to- 
gether amounting to 110 acres was excluded from the total acreage of the village. 
The assessment was fixed on the cultivated dry and wet land Exhibit XX, 
the main pitta of 1898, shows that tho Government acknowledged the title of 
the niamdais to tho whole village It states ‘I acknowledge your title to a 
personal mam consisting of tho right to the Government revenue of land clsimod 
to ho 10S 33 acres of dry 218 53 of wot and 13 acres of gaidenand situated In 
• he Jnrjongi proprietary shrotrnuu portion of the village of Lakkimdidi of 
Chicacole, district of Ganjam " 1 ho words " besides pora m bone” are insi il *1 

in the margin, tho extent of this poramboke being as appears from Exhibit XVI, 
116 acres Hie District Jndgo assumes that tho origin il title deed must I »»« 
also acknowledged tho i inindar’s title to tho shrotriam village said to noi .l»t 4 
a certain ovtcnt of dry and wet land lesiies poramboke flu* »s*umj i 
is base t on the form of grants issued m respect of who’e village mams ssuj p. ts 
mg from tlio title deeds granted by tho Government for other ti)I»h s j * ^ ^ 
on hchilf of tho plaintiff It is unuooessaiy to cousiler whether this * 
t on wbs safely made It is contended on behalf of the Governi M 

object of tho Inam title deed was only to nscogniso tho mamisr'a ' + , „ 

Government rtvenuo or wclvsrsm of tl e Tillage and in cases wher. - 
enfranchised to gt\o op the Government’* right of testm pt-c*, ~ „ 
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metvarara was levied or pajuble on poramboLes thorn could have been no inten- 
tiou to recognise themamdar’a title to an} poramboko by the grant of title deed 
'Vo do not decide in this case that the mire insertion in tho maigia of tho title, 
deed of the words “ besides poramhoko ” must necessarily bo tasen to bo on 
acknowledgment bj tho Government of the inamd&r’s title to all kinds of poram. 
boLe. It was held in Ifardyanasnam* t> JTii»n>Gj>jj<}(l) by this Court that *«uch is 
not the necessary effect of the insertion of those words Tho question in that 
rise related to the bed of a stream Tho inam thero was granted by the British 
Government tn 1802 m lien Of certain land* held o& emolument* of the office if 
Xnttuvar winch had been resumed Ly tho Government N»* boundaries were 
stated in the doenments relating to the grant ami no mention was mode of tho 
river or river bed. The Court held that notwithstanding tho msirtion of tho 
words •* Insults poramhoko " in tho margin of tho title deed the documents 111 
tho cats showed that it was not Intended to acknowledge tbo inanidar's title to 
tho bod of the stream In Amicfatoaa Pandora Sai nadfn r Secretary of State for 
India(2 , it was held that a grant of village “ with all wells, tanks and waters" 
within tho boundaries did not past to the grantee an artificial waUr-coorso then 
Misting which irrigated the village granted and other lands There was no 
mention m the grant of the channel although tho oxiitinco and importauco of 
channel* at separate cnlittoa w*a present to tho mind of the grantor end 
although tanka and wells were separately mentioned It was hold that the 
omissiou of the channel was intentional and that from that eircnnistunoo it was 
clear that it oeuld not have been the intention of Gotcrnment to recognise the 
inamdar’s title to (he channel or its bed The tffict to b« given to tho msirtion 
of the word* “ besides poramboke" must depend on tho oinlcnco available in 
each case and the circumstances attending the grant In this ease it i* 
Mtreniely unlikely that when the whole of th« vrllago was granted m l7t*7 
bv Sitaramras it was not intended to oonviy to the grantee all the waste 
si »1 poramhoko a m the village Tho llnltsh fiovcrnmint icccpled tnat grant 
ami I* cognised the inamdar’a title under it. Thuihnnnil was not i.no which 
puxied through any Government property Loforo it react od tho ullage of 
Idikkinulidi. It is opjarintly not a largo atrium conuectod with «ny njetem 
i f irrigation maintained by GoTornment find St feund by the former District 
Judge the channel was nut controlled by tho Govoinment to any appreciable 
i Unit. Then, w nano intention on tho part of Government at any tfnio to dero- 
gate from tho grant made in I7b7. I'-oth of tho linrned District JuUgia who 
dealt with the cnee i roceided on the footing that tli* channel nnd other poram* 
l>oke In (ho Tillage lielongid to tl e inamdar On tho whole «u «#« no riaeou W 
dissent from that conclusion. It has therefore not Iwen (rural that tie water 
irrigating tho village tickings to Government. In tho ivault, wo dismiss the 
•if jwal with costa Tho uii mamnduin of ibioiliors haa i ot t << n signed •' i »• 
also dismissed with cost*. 


(I>neeoi>i tj peal No. 1 4 IS of I't III („') (I « 5) I 1. 1» , ZSttad ,S.T* 
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SECOND APPEALS Nos 1831 AND 1834 OF 19C8 
Sankaras Nair J —The i lamtiff is the matudar of Adangarknlam village in 
Nangunen taluk lie slates that a natural stream n&Damanadhi which lakes 
ita rise ic the lies tern Ghats (lens through hie village that he has beon talcing 
the water of that river to hie tanks, fix in number at certain seasons of the year 
when it was required for the irrigation of his lands t that in order to divert the 
water into hs channels be had to pnt up a dam across the river-bed as the 
nver is on a level tow er thsu that of the channels and water could not flow into 
tl cm when it was knee deep or less than that and that be has been doing so, 
according to him from time immemorial The dam consisted of a masonry 
anient with interstices between tbe vertical stones which he filled up when 
necessary with mud or palmy in leaves The plaint states that the masonry 
anicutin soma places was damaged and he bad therefore, to put up a temporary 
mud dam in front of it, for diverting the water into his channels The first 
defendant the Government, recently levied an assessment from him for taking 
the water into his tanka The other defendants are the ryots of some of the 
neighbouring villages w bo also deny plaintiffs right to take water as claimed 
by him. lie therefore seeks a declaration of bia right to take the water of the 
stream to his tanks by diverting it into the channels and for that purpose to put 
up a dam across the river bed, and also a declaration that the Government had 
no right whatever to levy any tax on him for taking such water The hrst 
defendant who is tbe Secretary of State for India in Council denies that the 
nver where it passes through his village belongs to the plaintiff. It is asserts 1 
that the nver belongs to Government and that the plaintiff at the time of the 
mam grant did not acquire any rights claimed in the plaint to the use of tie 
water It is also denied that tbo anicut belongs to the plaintiff or that he is 
entitled to put np any dam across the river or to take water as he alleges 
through the channel for purposes o( irrigation. The Government also allego 
that the plaintiff can only take n ater to irrigate the lands which were under 
wet cultivation at the time of theiram grant and that the assessment was 
imposed because bo utilised the water of the stream for the purpose of raising 
nanja crop on lands on which it was i ot usual to raise biforo The otl er 
defendants also deny the plaintiff a light They allege th ,t if tl e plaintiff is 
allowed to take water as claimed by 1 lm irretrievable loss and injury would be 
caused to the defendants who 1 old lands below. The right of tho Government 
to the river bed, how over is not accepted by them in their written statement 
Tho facta which are admitted or proved beyond doubt arc— tbe llanu- 
mauadhi river tukos its mo in tlm Western Ghats and after running through 
various ryotwari villages in (lie midst of whioh the plaintiff’s mam village 
>« situated flows info tie sea Three of the hamlets belonging (o (bit 
village he ontlo western sidoofthe river and the fourth or the last one, 
Uramah hamlet lies on the eastern side of it. For the irrigation of tho lands 
belonging to these three hamlets lying to the west of the nver, there are 
five tanks aud there is ono tank for tl e Uramah hamlet on the east side of tho 
nver The masonry anicut which is referred to in the plaint u built across tho 
river-bed to raise the level of the water to divert it into the channel which takes 
water for the stream to the live tanks of the three hamlets. That masonry 
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nmcut being now in disrepair tiie plaintiff Jagg pat sp it mad-darn m front of it 
to divcit the water. At some distance below that anient the ritcr bifurcates and 
at or near the point of bifurcation the plaintiff bag put up a mud dam to prevent 
the flow of water along ono of the branches and to make it flow into the other, 
that is the eastern branch that he might take it into bis Uram&li tank 

The jlaintiff’a caso it that this system of taking water into hia tanks ha« been 
in existence from timo immemorial. The subordinate judge has fonnd that the 
nmout acrosB tho bed of the river nas built by the plaintiff’s predecessors 
within tho limits of the Adangarknlam village, that the river Hanam&nadhi ran 
through the village both the hanks of the river belonging to tho plaintiff He 
also fonnd that ho was a riparian owner of tho mam village. The question whe- 
ther he was ft npaiian owner was raised apparently with reference to tho plaintiff’s 
claim as an wamdar On the question whether the plaintiff was entitled to take 
tho water he found that the plaintiff as a riparian proprietor was entitled to take 
tho water for the irrigation of his own lands without causing any material mjuiy 
to tho other riparian proprietors and that the method he bad adopted of con- 
structing a incut s for the purpose of damming tho river was in the circumstances of 
the case, the only reasonable method of enjoying his right. He also found that 
no material injury was thereby caused to the other riparian proprietors. He also 
carao to the conolusion that the plaintiff’s predecewora-in-title had been putting 
up the dams m question and thereby diverting the water of the stream into h»« 
channels for a very long time probably from the year 1603 and certainly 
for mow than 30 years Ho was therefore of opinion that even »£ the plaintiff’s 
natural right to take the water as a riparian proprietor has not been proved be 
baa provod a right by prescription to tako the water and he was also of opinion 
th it in tho circumstances of the case there is a. presumption of a grant by the 
Government in favour of the plaintiff. Ho further held that tho first defendant 
was not justified in impoaing penal assessment on the ground that the plaintiff 
had put up a dam and that the plaintiff as a riparian owner was entitled to the 
use of Ins Btreani to irrigate his mam village to any extent provided he did not 
thereby interfere with the lights of tho other riparian owners either above or 
below him It was alio held that it was only when the plaintiff used Govern- 
ment water for the irrigation of any lands in excess of tie original area that the 
Government had a right to raise any revenue on that account and that this was 
not Government water in that sense The other questions winch were argued 
before him and decided are not material for the purposes of this Second Appeal 
11 e accordingly passed a decree in favour of the plaintiff declaring his right to put 
up a dam in the river 

In appeal it is first contended before us that the finding of the Jndge 
that the dam erected at A in the plan across the bed of tho river to take 
water to the five tanka is within tbo plaintiff’s village of Adangarkulam 
is wrong Th« Survey plan of the mam village of Adangarkulam on the west 
of tho river and of Tbanaikuiam on tbe east of it, shows that the bed of tho 
stream is included within tbe limits of Adangarkalam Tho river at 
that place li called Adangarkalam rivor in the PymaBh accounts and is 
de verified as tbe boundary of another village, KalyanaknUm also on the eastern 
side (k). The Goveroment Revenue accounts of 1803 treat the bed of the stream 
adjoin *ng it as part of the Adangarkulam village (Exhibits R, R 1, andR-3) 
Theae are the reasons given by the learned Subordinate Judge for bis finding. 


\ 
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The Advocate General however states that though the village is rocogmrod 
as belonging to the plaintiff and tho descriptions of the boundaries and the 
JteTecue account* of the village may show *hat tho river bed is included within 
its limits, yet nnlesa it is expressly stated that the -iver bed is oonvcved it will not 
pass and he relies upon the decision in Karayanasi amt r Xamwappa(l) and 
in hTonduppanem Aotayi a v Ganqurt 3eshc.yya(2) That was a case of a grant 
on ehrotnem tennre an 1 it is stated in the judgment that the object of the grant 
was to make a provision for an official whoso office was no longer necessary and 
“ what was regarded was the land as pro lacing an inoome ” In the case before 
na there is no grant produced There is thorefore nothing to lobut the inference 
drawn by the Subordinate Judge from tl e facts above set forth It also appears 
that the plaintiff and his predecessors have been exorcising acta of ownership in 
the bed of the stream by putting m stone pillars Moreover wlion the plaintiff 
applied to the loam department of the Revenue Board offico that tho porambolre 
in the village may he ordcied to be expressly included in the Inam patta ho 
received this reply, “ It is not the practice to enter the extent of poramboke 
lands too in the pattas issued on the Settlement of the whole village The term 
entire village includes the poramboke and all other faods which are within the 
fonx boundaries and comprised in mam patta link The inamdar, thorefore, may 
enjoy ra aov way he pleases all the lands witlun tho boundaries of each village. 
There is no necessity to pay separate tax to Government for it " (Exhibit S). I 
uphold tbe finding of the Subordinate Judge on this question 

It is next urged by tho learned Advocate-General that tho plaintiff’s claim 
to erect a bund or dam up a nver is unreasonable The plaintiff is a ripanan 
proprietor ho has a natural right to uso the water of the stream for irrigating the 
lands of his Adangarkulam village provided be does not thereby came any 
material injury to the other riparian pr ipnetors Wbat quantity of water he is 
entitled to tako and how he is to take it for irrigating the lands must depend 
upon the circumstances of eich case Fronting adam or bund across the bed of 
a liver when it is low to raise the water to a imfficiont height to divert it into an 
artificial channel for irrigation is one of the common methods in this Presidency of 
using tl e water of a stream by a npvrian propuetor That a dam niny be erecto 1 
when it is reasonably required for tho uso of stream water is rooognised by the 
Judioial Committee See Wtnrr v Gtlmour (3) and Debt Pershad Singh v Joynath 
£in0h(4) Tbe Subordinate Judge In n careful judgment finds that, when tbe water 
in the stream is only knee deep or below that level, the erection of bonds to raise 
the level to divert the watei into channels la necessary for purposes of irrigation. 
He finds that the holders of land above and below hare been similarly erecting 
bunas to take watei to their lands t>ix i ermaneat anicuts above and two below 
were erected by the Government to divert stream water into irrigation channels 
In 1873 1874, 18S2 and 1889 the existence of the dam and its prejudicial effects 
on the cultivation of Government ryotw an lands was brought to the notice 
of the Government and they reoogmsod tho plaintiS’s ngbt to take water by 
the erection of dams (Exhibit O) It is diffioult to believo that, if this had 
been unusual, it would have received any recognition. There is therefore 
strong ovidonca to support the conclusion of the Subordinate JnJge that the 
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(3) (1853) 1 2 Moo , P.C C , 131 (4) (1897) I L.IJ., 24 Cala, 865 (P.Q ) 



372 


THE INDIAN LAW REPORTS, [VOL TXXYI1. 


Secretary 
of Stair 

AMBitAVANA 
Pa'.dAka 
Sai» vadbi 

Bar karan 
Nair J 


ereotion o£ bunds at certain (seasons when the water was only knee deep is 
reasonable and m Second Appeal we cannot interfere with that finding 

The Subordinate J edge also finds that no material injury has been caused to 
the defendants by the erection complained of We therefore uphold the deci 
sion of the Subordinate Judge that the plaintiff has ti e right to erect dams 
which he has erected to enjoy his nataral lights No objection baa been taken 
to the dimensions of the dam or to the time of its cieotioa 

The Subordinate Judge goes further and finds that even if material injury 
was caused to the other riparian propnetois they are not entitled to OompUiu as 
the plsl ntiff has acquired a right to take water to his tanks by prescription He 
finds that even if the masonry ameut was put up for the first time only in 1872 
or 1878 the plaintiff has been damming np the stream to take water through bis 
channels to his tanks for irrigation by putting up mud or sand dams across the 
bed of the river long before that time He finds from the documentary and 
oral evidence adduced in the case that those channels have been m existence as 
supply channel* for his tanks from before the year 1803 He discredits the 
defendant’s evidence that they were only marukalls or diainage channels This 
Cnding is supported by evidenoe and we see no re iso a to interfere with it, and 
on this finding also the plaintiff is entitled to the declaration that bo has 
obtained 

It is contended on behalf of the Government that the plaintiff was not 
entitled to take water to raise wet crops on lands on which hitherto it was only 
customary to rawe dry crops, on tl e ground that it must be taken that the 
plaintiff was only entitled to receive so much of the water of the Btream as was 
conceded to him by the Government when the village was granted J o him in 
inam, and if he takes any more water he is liable to pay any ( ssessment that 
may be imposed undei the Madras Act VII of 1865 The Suborilinato Jndgo 
disallowed this claim on the ground that the river did not belong to the 
Government under section I of that Act aa he had iound that it ran throogh the 
plaintiff b village tl e banks on citl er Bide belonging to 1 un and also on the 
ground that he is a npanan proprietor It is however urged by the learned 
Advocate General that nnaer Act III of 3905 whatever might have been the law 
before it must now be taken that the water of the stream belongs to the Govern 
inent The j revisions of this Act were not considered by the Suborlinat j Jndgo 
hb the Bait was instituted in 1901 heioie the Act was passed In reply to this it 
is urged before na by the respondent's pleader that first of alt, tbe Act did i o4 
interfere with the rights wl ich existed before and the npanan rights of the 
plaintiff are preserved and secondly that neither the water nor the stream 
belonged to the Government It was also uiged that on tbe facts found m this 
case theic was an engagement be ween the plaintiff and the G iverninent by 
which the former was entitled to irrigation free ot charge It is not contended 
that tbe pi dnt iff has taken moie water than he ha* been taking before It 
appears that he has taken water from the river only to fill tho tanks as he has 
been doing hitherto The carrying capacity oi the c! annels is not said to bo greater 
now than before i or is it said that the tanks have been widmod or deepened in 
order to take in more watei than t itherto The plaintiff is clearly entitled to 
irrigation of such land us it is in his power to do so with tho water which according 
to tbe hndiugB he la entitled to take from the sti oatn. The right that W proved 
is tho light to take the plater until tl e tanks are filled It is not shown tfcqi b? 
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tig taken more water than that We mast therefore disallow the contention on 
thi* ground The Second Appeals are dismissed with costs under section 82, 
Civil Procedure Code. Wo allow a period of three months for payment of costs. 
Anccs Bantu, J- — I agroe 


APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Sundara Ayyar 

PRAM \.THAN THUPPAN NAMBUDRIPAD (sox op 
Pathaikara Manakkal Thoppan Pramathan Nambcdbipad) 
(Plaintiff), Appellant' 

CHOORAKKAPATTI MINDEKOTTIL ITTICHIRI AMMA 

AND ELEVEN OTHERS (DEFENDANTS), RESPONDENTS* 

Adierse possession— Possession by person claiming as trurtea — Animus possidondi 
dstermines nature ofnjhl prescribed— Estoppel— Landlord and tenant. 

When a person purports to hold property as a trustee, ho cannot by such 
possession acquire a r gbt to the property by prescription for himself against the 
beneficiaries 

The character in which possession is held and the animus possidendl of the 
holder determines the right which the possession would confer 

ifadhaiav Narayana (18S6) I L It , 9 Mad 224, Thaiore Faienngji v Bamanjt 
A Dalai (1903) I L E , 27 Bom , Oil, Secretary of Stats for India v. Xrishnamont 
Gupta (1°02) I I, E , 29 Calo , 518 (PC ), Ljell r. Kennedy (I8S9) 14 A 0 437 
and Soar v AfhusK (1893) 2 Q U , 390, referred to 

The plaintiff s father claiming to bo tho trustee of a temple demised temple 
lands in 1 B 6 G on lanom to the first defendant, and the second defendant was the 
ultimate assignee of the kanoxn interest at tho date of suit Tha plaintiff’s claim 
to the trusteeship was negatived by decroo of Court iu 1894 when a third party 
was declared to bo the trustee It was found that the plaintiff was not the 
trustee at the date of the present suit instituted by the plaintiff for recovery of 
possession of the lanom lands from the sect nd defendant. 

Iltld, that the suit must fad, as the plaintiff was not the trustee JTeJJ 
further, that the second defendant was not estopped from denying the plaintiff's 
right on the ground that he was no longer the trustee, though he would bo 
estopped from denying the title of the temple. 

Second Appeal against tho decree of A. N. Anantabama Attar, 
tho Suboidmato Judge of South Malabar at Calicut in Appeal 
A T o. 28 of 1910, preferred against tho decree of S. K. Suucier, 
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the District Muu«i£ of Walluvmad, in Origin il Suit No 273 
of 1909 

The facts appear fully intho judgment 

T B Ramachandra Ayyar and AT Kunjunnt Naif for the 
appellant 

J L Rozano for the second respondent 

Judgment The suit out of which this Second Appeal arose 
was instituted by Patbaihara Pramathau Tliuppan Nambudripad, 
the Manager of aNambudn I\lom, to recover possession of certain 
lands demised on kanom in I860 to the first defendant by tho 
plaintiff’ 8 father. At the timo of the suit the lands were in tho 
possession of the second defendant The original demises, tho 
first defendant, assigned his rights to one KnshnanNair in 1894 
He subsequently in 1901 attorned to one Kadalur Nambadri who 
claimed the lands as the property of a temple Kizhuthir Lovil 
Devasvam The second defendant subsequently, obtained an 
assignment of the rights of Knshnan Nair Tho second defendant 
denied the plaintiff’s right to redeem the mortgage and set up the 
right of the Devasvam to the lands and his holding under the 
Devasvam Ho denied the genuineness of the demiso BueJ on , 
but both the lower Courts have held it to be genuine In view 
of the findings of the Appellate Court it is unnecessary to refer 
to certain other contentions raised bv the Bocond defendant In 
the kanom deed, Exhibit VII, the lands in question are described 
as belonging to the temple and the counterpart Kychit, Exhi- 
bit A, provides that the annual rent Bhould be paid at the 
Devasvam Office 

Both the lower Courts have found that the lands belong to 
the Kizhutbir liovd. Devasvam The District Munsif gave the 
plaintiff a decree for possession He said, “ I find that the plamfc 
properties are attached to the Kizhuthir honl Devasvam proper 
ties and belong to the plaintiff and that they are held under the 
plaint Kychit, Exhibit A He was of opinion that the second 
defendant who was an assignee from the assignee of the original 
kanomdar was eBtopped fiom denying the plaintiff’s title to recover 
the properties and w is bound to surrender them One of the two 
defendant’s contentions was that it had been finally decided 
between the plaintiff and Kodalur Namhudn that the latter was 
the trustee of the temple and not the former , bat tho District 
Munsif decided this issue in the negative in plaintiff’s favour 
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On appeal, tbo bubordmato Judgo held that the plaintiff's fHOPriw 
claim to the trusteeship of the temple was negatived long before bbipId 
the suit and that he was not the present trustee of the temple ^ v 
He al«o held that as the lands were demised by the plaintiff's anma 
father as the property of the temple and as the plaintiff was not 

the present trustee thereof he could not claim to recover the S® 1 *®*** 
* Ayyar, JJ 

land and dismissed the suit The District Mtinsif’s judgment 

la rather confuted While holding that the lands belong to the 
temple, ho also observes that they might have been kept apart 
as property belonging to the plaintiff s family when tko temple 
itself was made over to the Kodalur Hambudn m 1848 by a 
member of the plaintiff’s family It is not quite clear whether ha 
intended to decree the lands to the plaintiff as the private property 
o f bis Ulom or as the property of the tem pie His j ud gment must 
be regarded as based on his finding that the second defen 1 int 
was estopped from denying the title of tlio plaintiff from whose 
father the ianom was originally obtained by the first defendant 
It is quite clear that if the lands still belong to the temple and if 
the plaintiff w no longer its trustee, the principle of estoppel 
would not apply inasmuch as the demise was made by tbo 
plaintiff’s father as trustee of the temple The templo being the 
virtual demisor, the second defendant could be estopped from 
denying only the title of the temple, and would not be estopped 
from denying the plaintiff’s right on the ground that he was not 
the trasteo at tbo date of salt 

Mr T E Ramacbandra Ayyar, tho learned vakil for the appel- 
lant, contends that tho temple itself la treated m the demise as 
the property of the demisor and that therefore the plaintiff's father 
must bo treated as having demised the property rs lus own This 
proposition clearly cannot be uphold Even assuming that thero is 
foundation for the appellant’s argument, that the temple was a 
private one in which the publiohad no rights, it is quite clear that 
it was still trust property though the beneficiaries might bo only 
members of tho I’athaikaia family Tho lands demised would 
also be trust property att iched to tho private temple Itis argued 
tho stipulation for ji ly went of rent at tho temple office merely 
described tho place vvln.ro tho rent was tu bo delivered an! did 
not ludicato tbo ownership of tlio temple over the liuds but 
taken dong with tho cleir description of tho lauus in tho 
hanom deed as belonging to the teiujle, «o have no hceiwtioa 
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in confirming the finding of tho Subordinate Judge that the 
land3 in question were demised by plaintiff’s father as the 
trustee of the temple No attempt h is heen wade at the hearing 
to dispute the correctness of tho finding that the plaintiff at the 
date of the suit had no right whatever over the temple It 
would therefore follow that tho decree dismissing the suit must 
be upheld 

Mr Ramachondra Ayvar urges two contentious in support of his 
argument that the plaintiff is entitled to recover the property 
first, that the right of tho temple and of the ICodalur Nnmbudri 
as trustee tboroof to the pioperty is extinguished hy limitation 
and that the plaintiff has acquired a right thereto by adverse 
possession secondly, that assuming the propeity to have been 
originally temple propel ty, it ceased to bo such m 1848 and that 
it hae since remained as pmato property 

It will be convenient to deal with the latter contention first 
The second defendant m his written statement stated that, in 1814 
at a division between the tlienharnavan of Pathaiharamauaand an 
adopted son of his, subsequent to the birth of a natural born son, 
the temple was assigned to thp adopted son and that tins person 
sold tho temple with its properties to tho Ivodalur Nambudn m 
1843 The demise m question m this suit, it will be remembered, 
was m 18G6 by tne Pathaikan Numbudn subsequent to the 
tiansfer of the devasvam to the Kodalur N unbudri The argu 
went is that the temple being i private one in which the 
members of the Patliaikarainana alone had any beneficial rights, 
tho trust ceased to exist when it passed away to the Kodalor 
Nambudn in 1848 To begin with, this argument is based on 
tho assumption that tho temple was a pmato devasvam and not a 
pubho one The District Munsif no doubt observes in paragraph 
1 1 of his judgment, “It is admitted that the Devasvam was a 
puvate property of the plaintiff s mana * But the Subordinate 
Judge says. There is no admission of the defendants on record 
that the Devasvam was a private property ol plaintiff’s mana and 
set apart to an adopted son after tho birth oC a * natural ’ son as 
staled by the District Aluusif m paragraph 1 1 of his judgment ” 
Evidently the defendants denied m the Court of Appeal that 
they made any admissi >n regardiog the private character of tho 
temple \\ e cannot, m tho circumstances, proceed on tho 
assumption that tho temple was a private institution. But 
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assuming that it mu Mich, wo cannot assume that the trust tbcppav 
cea ed to oust when tho Kodalur Nanibadn obtained a tians{cr 
of the tcuiple Admittedly, there were disputes about the * 
temple the Pjthaisanm mu ami the Kodalurmona regarding jjji/j. 
the right of management oi the temple, and the question was ^ E ^^ As0 
finally decided m fa\onr of the Kodaluriuana This is not Spmjmu 
reconcilable with tho cessation of the temple as a religious 1 
institution with properties attached to it Even m tins suit the 
plaintiff contended before the Mbusif that lie vvis the manage* 
of the temple liter the transfer to the Kodalurmana tho 
mestimptiou wool I be, oven if tho temple was a pj irate one, that 
the uvumbet* of tho Kodalurmun it least would all bo entitled 
as bencScitlrica, to the temple aud its properties i'he temple 
would still continue to own the lands attached to it though the 
benencianes might havo changed bp the transfer to tho Kodalar 
uiana It is not shown that the plaint lauds ceased to belong to 
tho temple by their being severed from it by auy \ahd act on the 
pan of tho trust co The demised property must therefore still be 
regarded ns belonging to the temple and vesting in its truAoo 
unless the light of tlio tunplo has been extinguished by limita- 
tion It is thereforo ueccss «ry to deal with tho contention that 
the plaintiff has acquired a right to the property by adverse 
po& eaaion Mr Kara tchandra Ayyar aigues that as tho plaintiff 
and hw father have always continued to remain in possession 
of the lands the templo has list its light under tho statute of 
limitation Rut tho donnsc in quo tion was made by tho 
plaintiff s fithcr as the representative and trustee of the temple 
In i860 when tho dounao was rnado the deumor was evidently 
claim mg to bo tho trustee and t lie litigation which negatived his 
right ended only in 1894 AVe must hold that the demisor 
purported to deal with the lands as trustee of tho temple As «» 
matt or of fact, ho bis bceu held to be Hot tiusteo now Ho 
never succeeded M acquiring the right of trusteeship by adier«o 
possession But when a pirson j Urports to hold the property as 
a trustoo, ho cannot by such pos-vosoion acquire a right to the 
property by pro cription tor hi until against thi 'iKnelicianes 
In determining what fight adver o posst siou would Confer on 
tho holder tho uiitmn yns»*Je«di is the den&iie factor Thy 
tkuAaUr iu w Inch, po session is held must determine the right 
ifhicli thu pOj,3LS5,ioi» would confer Thus a person who Has 
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been ro possession for the statutory period in the assertion of a 
kanom right would acqune only a kauomdar’s interest by 
limitation Madhatd v NarayanaQ-) Similarly one who asserts 
to the right of a permanent lessee would acquire that right , see 
T halcore Pat esimyt v Barmnjt A X>alal(.-) “When a person 
takes wrongful possession of land, and keeps it for the presonbed 
period of limitation, claiming to be himself entitled in fee, or 
not setting up any title at all, he gams the estate for lus own 
benefit, bus if he enters, claiming a limited interest under 
some instrument, it does not follow that he can, by possession 
till the rightful owner is barred, claim the whole estate in per- 
petuity Thus, if a nnu obtains possession of land claiming under 
a will, he cannot afterwards set up anothei title to the land against 
the will, though it did nob operate to pass the land m question , 
and if lie remain in possession till twelve years have elapsed and 
the title of the testator a heir be extinguished, he cannot claim by 
possession an interest in the property different from that which 
he would have taken if the pioperty had passed by the will ” 
Bosanquet and Merchant on * Limitation, ’ page 498 “ Ihe 

nature of an inchoate possessory title may be stated as follows — 
If a stranger upon entering claims an existing particular estate 
in the land, as a life estate, he is seised of that estate If 

he only clwma an existing term, he is possessed of that term , 
and his possessory title will devolve as personality , ’ Lightwood s 
Tune Limit on Actions, page 125 The same principle is appli- 
cable where a person is in possession as a tmstee and not ior his 
own benefit, because his possession in such a case is really that of 
the beneficiaries under the trust In Secretary 0 / State for India 
v Krishnamom Gufta{ 3), the Judicial Committee of the Privy 
Council held that if a person is in possession as the tenant of 
another of land which really belongs to himself he would lose his 
right by continuing to hold as tenant for the statutory period 
because, m reality, hia possession is that of the landlord In 
Kernaghan v it was held, m a case where wrongful 

possession was neld by a peison as cestui g ue trust uuder a will 
which did not divide the property, that his possession would bo 
regarded as the possession of the trustee and would iuuro to tko 


(1)(18SQ)ILB 9 Mad -4.4. („j (1J03) I L U 27 Bom jIS 

t.3> {l902)inil „> Calc 518 (.PC) (4) U Ir C-i U p , bS 
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benefit of all who would take if the pioperty had really been 
demised to him. “ A person purporting to act as trustee cannot bo 
allowed to say for his own benefit that ho had uo ughb to act as 
trustee and is estopped from, taking advantage of the lapse of 
time ” In Lyeil v Kennedy 1 1), this principle was affirmed by the 
House of Loids There a person was managing certain land as 
the agent of a life tenant After the death of tbo life ownei he 
continued to receive the rents and pay them into the Sank as he 
was doing before, not informing the tonants m actual occupation 
by stating to several persons that he was acting as agent and 
receiver for the truo owner whoever ho might be, after the 
expiration of twelve years from tlio death of the life tenant he 
claimed the property ou his own account The assignees of tho 
heir brought an action against him to recover possess on of the 
laud, and for an account of the rent and profits Ihe House of 
Lords held that the agent could not claim any light by virtue of 
his possession as he purpoited to hold on behalf oi tho true heir 
whoever ho might be Lord Selbokne regarded tho principle as 
wolf established Alter referring to the earlier cases — Rackham 
v. SiddaH(2)and Life Association of Scotland v Stddal{3) — His 
Lordship observed, " Tho principle of those decisions, as stated by 
Tdk>ee, L J, in the latter case, was, that a person who had 
assumed to be a trustee ‘ could not be heard to say, fyr his own 
benefit that be had no right to act as a trustee Mr Lewin, in 
his learned and accuiate trea f ise upon the Law of Trusts, thus 
puts it (seventh edition page 191 If a person, by mistake or 
otherwise, assume tho character of trustee when it really does not 
belong to him, and so becomes a trusto da son tort, he may bo called 
to account by the cesfui que trust for the monies ho received under 
colon r oi the trust ’ In Soar v AfhueJl[4), tliB same rule was 
acted upon by the Court of Appeal Lord Bowen says, referring 
to the case of Life Association of Scotland a StdJal(d) “ This 
extension of the 'doctrine is based on the obvious view that a man 
who assumes without excuse to be a trustee ought not to bo in a 
better position than if lie wue what he pretends ” Kav, L J , said, 
“Tho result seems to bo that there arc certain cases of what 
are, strictly speaking, constructive trusts, in which tho statute of 

(1) (16l>9) 14 A.C 437 at p 45J 

(-»} (ISoO) l ilac. a»d G , 007 at i 631 (J) (ISbl) 3 D 1 an J J , .>3 at p. 6. 

(4) (1SPJ) - Q U oOUai pp. JJu *nJ 4Uj 
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Limitations cannot be set up as a defence. Amongst these are 
the cases where a stranger to the trust has assumed to act and 
lias acted as a trustee ” 

It is clear from tile akovementioned cases that the law will 
not permit the plaintiff m this case to say that he held in any 
character other than that of trustee of the temple It is not 
alleged that at any time subsequent to the demise he lepudiated 
the character of trustee and claimed to hold the land for his own 
benefit Mr Ramachandra Ayyar urges that ho did not apply the 
rents of the property for the benefit of the temple hut took them 
himseli, bat this cannot better Jus position It would only bare 
the effect of making him liable to account for the rents which 
he, having collected in the character of trustee, misappropriated 
for his own benefit. It was observed in Shaw v Keighron(l), “ I 
think it is necessary to go beyond the mere circumstance tint 
some one not entitled to tho rent has leceived and kept it The 
section requires not only that the rent should have been received 
by a person other than the person rightfully eutitled, bat that it 
should have been received under some claim of title and that a 
wrongful one For example, if rent were received by a person 
falsely pretending to bo agent to the rightful owner and who 
never accounted for it this would not bar tbe rightful owner.” 

We must therefore hold that the pi nntifl did not acquire any 
title to the property by ndverso possession as against the temple. 
The right th the property must go with the right to the 
trusteeship c ee Gnanasambanda Pandara Sannadhi v Velu 
Pandaram(2) also the judgment of this Court m Ambalain 
Pakl iya JJdayan v Bartle(S) 

We dismiss the Second Appeal with costs. - 

(1) I E , 1i q , 674 (2) (1900) I L R , 23 Jfcd , 271 a* p 279 (P C ) 

(3) (1913) I L U , 36 Mad , 418. 
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APPELLATE CIVIL 

Brfore Mr. Ju^ttci Benson and ih. Justice Sadasiva Ayyar. 

If K SANKUNNI MENON (Plaintiff), Appellant 

v 

X K GOVIXDA MENOX (Dependant), Respondent* 

Lmlilion Jet {IX e/ 1903) orf> 49 tO, 61 C2, SI, 89, 120 and 145 — , S}ectfic 
•morealla piopetty’ me a i j n/ ii» ailtcls 49 — TFAelAer »i elude* money — 
liesuluary ailvele, vhtn to le applied — Honey had ai d received to tl « plamUjJ'e 
we. 

Where the lamaran of a Halabar tarirad sued a junior for recovery of a 
Bain of tarn ml money received by the latter, but withheld by him in den ai of 
the plaintiff a right to the same 

Held that the case was governed by article 62, of tho Limitation Act (IX of 
1908), as the defendaut had received moniea belonging to the jlaiuliff which ex 
.rque ct to o he ought to refund and tho cause of action was for money had and 
received to the plaictiti s use, and arose on the date « f the receipt, and not on 
the date of the denial of the plaintiff s r gbt to the money 

A/uActneJ IFo>»6 r Ha> omci Ameer (1905) I Lit , 32 Calc , 627, referre 1 to 

* Specific moveable propeity ’ id article 49 docs not include money, tho igh 
money is ' moveable property ’ within article 89 Specific properly is property 
which is recovered in epecet, i e , the Tiry piopeity itself, not any equivalent or 
reparation 

The residuary article 120 should bo applied only as a last report, if no other 
article 13 applicable 

Bharoop Date Honda I v Jogyessur Jloy Chou d Ary (1SP9) I L It , 2G Calc , 564, 
referred to 

Second Appeal against tho decree of L. G. Moore, the Acting 
District Judge of South llnlabar, m Appeal No 14 of 1910, 
preferred against tho decree of K. Iumcnum Nair, tho Sub- 
ordinate Judge of South Malabar, at Palghat, in Original Suit 
No 43 of 1909. 

Plaintiff and defendant were brothers, and members of a 
Malabar tarwad, tho plaintiff being the karnatan. Defendant 
asked plaintiff to assist him with a loan to enable him to 
deposit security for tho post of a teller in the Currency office, 
Cahcjt. Plnutiff and defendant jointly executed a promissory 
note on 14th October 1903 in faaour of hunavan who paid tho 


m2. 

February 
15 and 28 


becoud Appeal >o 1402 of 1910 
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Sinku'jm money to the defendant, who in turn deposited the money 33 
Oovinda security in. the tieasury, Subsequently the defendant’s appoint* 
ment ceased, and he took back tho money on llth October 1901, 
but did not pay it over to the plaintiff i ho plaintiff paid fcliepro- 
missoiy note amount to karnavan on 11th March 1906, and the 
defendant repudiated the plaintiff’s title to recoier the amount 
on 6th November 1906 The plaintiff then brought the present 
suit for lecovery of tho amount from tho defendant on 30th Sep- 
tember 1909 Tho District Munsif dismissed the suit as barred 
by limitation under article ol or 81 0 f the Limitation Act. Tho 
District Judge confirmed tho decision of the Munsif agreeing 
with his reasoning The plaintiff preferred this Second Appeal 
C V Anantakriskna Ayyar for tho appollanli 
J. L Rosario for the respondent 

Benson and JUDGMENT — Iho plaintiff is the appellant before us in the 

Avtas, JJ Second Appeal As karnavan of a Malabar tarwad ho brought 
this suit for the recovery of tarwad money (Rs <3,000) which 
the defendant (a junior member of tho tai wad) lias been with- 
holding from him (the plaintiff), tho defendant having denied the 
plaintiff’s title to recover that amount as tarwad money from 
the 6th November 1906 to the plaintiff’s knowledge Tho cause 
of action is stated m the soventh paragraph of tho plaint to have 
accrued on tho 6th November 1906 The suit was brought on 
the 30th September 1909 

Tho facts have been found m the plaintiff’s favour by 
the lower Comts and the only question we have to decide is 
whether, on those facts, the suit is barred or not, the lower 
Courts having dismissed the suit as barred. 

The lower Courts have held that cither article Gl or 
article 81 of the second schodula to tho Limitation Act applies. 
Aiticle 61 applies to a suit “for money payable to the plaintiff 
for money paid for the defendant " The plaintiff in this case 
did not pay any money for tho defendant (to any croditor of 
the defendant or otherwise) but claims money belonging to tho 
plaintiff which the defendant had all along admitted to be tarwad 
money till November 1906 Neithei does article 81 ajiply as 
tho plaintiff was not a surety and the defendant was not a 
principal debtor in respect of tho taiwad money m tho hands 
of tho dofondant 6. ho lowci Courts seem to us to h ive boon 
misled ly the natnro of tho previous transactions which resulted 
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in the defendant (n junior member of tlio plaintiff’s tarwad) Sankonni 
becoming po^es^ed of tbo tarwad money in 1904 GomnA 

If neither article t»l nor article 81 applies, what is the proper 

article to be applied to the facts ? Tbo plaintiff’s (appellant’s) Sadasita 
vakil contended before us that articles 49, 60, 145 or the general AYrAB > JJ 
article 120 applied Artiqle 49 i elates to suits "for specifia 
moveable property or for compensation for wrongfully taking 
or detaining the same ’ We do not think 

that a suit for monev or for compensation for wrongfully detain- 
ing money can he brought under this article, as money is not 
" specific moveable property” Money has been held to come 
within the phrase “ moveable property ” m article 89 (" by a 
principal against his agent for moveable property received by the 
latter and not accounted foi ”), bnt it cannot be hold to como 
within the meaning of tbo phrase “ specific moveable property ” 

Specific property is property which is recovered in specie, i e., tho 
very property itself, not any equivalent, substitute or reparation 
In a suit for money specific coins or notes are not claimed, only 
coins or notes of a certain value Order XXI, rule 31, of the 
Civil Procedure Code uses the expression " specific moveable ” 

Rule 30 which precedes rule 31 relates to tho execution of 
decrees "for the payment of money ” and rule 31 to decree for 
"specific moveable” thus showing that the words "opecifio 
moveable ” cannot include " money ” 

Article 00 is also inapplicable as tho plaintiff did not 
make any deposit of money with the defendant but tho defend- 
ant got the tarwad money into his hands from tho person with 
whom it had been deposited Articlo 145 is liken iso inappli- 
cable as tho defendant nas not a depositary or pawnee Tho last 
article relied on by tho appellant is tho residuary article 120, but 
it should bo applied only as a last resort [seo Sharoop Dass 
Mondial v Joggessur Roy Chow(lhry(\)~\ if no other article is 
applicable and we have therefore to stt if reallj no other article 
applies Wo aro of opinion that tho correct view is that tho 
defendant received tho money for tbo use of the plaintiff as 
representing the tarwad In that mow article o2 is applicable. 

Tho application of this article is fully di cussed in Mahomed 
Wcdub v Mahomed Amcir (2) As observed m “ Blackstone’s 


(1) (IS**) I L.B , 23 CaIc , CM (F B ) (2) (1001) LL.K., 33 CaIc., 5 *1 
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Commentaries,” volume IIT, page 162, ou action lies u when one 
has had and. received money belonging to another, without any 
valuable consideration given on the receiver’s part for the law 
construes this io be money had and i ecetted for the use of the 
owner only , and implies that the person so receiving promised 
and undertook to account foi it to the true proprietor And, if ho 
unjustly detains it an action on the caso lies against him for the 
breach of such implied piomiso and undertaking, and ho will be 
made to repan tbe owner m damages, equivalent to what he has 
detained in such violation of his promise This is a very exton 
sive and beneficial remedy applicable to almost every case where 
the defendant has received money which ex t quo et bono ho 
ought to refund ” In the present case, as in Mahome l T Vahib v 
Mahomed Ameer( 1), tlo money was received by a co sharer of the 
plaintiff and it nnv bo said "Those words verj aptly describe 
the present case the defendant has received monies belonging 
to the plaintiff wlnoh ex a quo et bono he ought to refund , the 
plaintiff’s cause of action therefore is for money had and received 
to the plaintiff s use, and the money is none the les3 received to 
the use of the plaintiff because the defendant unjustly detains 
it for Ins own benefit ” In Subanna JBhatta v Kunkanna 
Banta(2), article 62 was applied where money was received by 
a benamidar for tbe pi untiff Sec also the decision of the 
Privy Council m Syad Lutf Ah Khan v Mussamat Afzalunt&sa 
Bcgum(3) 

The period of limitation under article 62 is three years from 
the date of receipt of tbo money (19041 and this suit is therefore 
barred 

We there! ire dismiss the Second Appeal with costs 


(1) (1901) I L K 3> Calc *27 ( ) (1J07) 1LU, 30 Wad , 293 

(3) (1871) OB LK 318 (PC) 
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APPELLATE CIVIL. 

Before Mr Justice Sundara Ayyar 

MOTTAI REDDY alias BAMASAMI REDDY and two others 
(Defen dams), Petitioners 

v 

THAN 4.PPA REDDY (difd) and three others (Plaintiff and his 
Legal Representatives), Re&pondi nts * 

Contract Illegality — Promissory i oi» executed for compounding a charge of 
grievous hurt '/ valid— Practice — Pension — Gtounds of interfei ence — Moral 
as tfpc»ei to legal justice — Here erron of procedure or technical dejects 
Where apromis'ory note was executed us consideration for coirpouuding a 
charge of gr evoi a hurt against a person who had died previous to the complaint 
Eeld tha* as the offence omld not be compounded except with the consent 
of the person to whom the grievous hurt waa caused the agreement to pay 
money, evidenced by the promissory note was illegal and tne promissory note 
consequently unenforceable The fact that tbo complainant may have aught to 
claim dan ages for the injury caused to the deceased would mal«e no difference, 
nrless such ngh had been set up and proved 

Tto High Court a« a Ooirt of llo ision has no power *o consider justice 
apart from such jus ice as the l»w reco ones 

Sheikh \’ullct tlukeh\ Vus am it Drbee Ihngon (1867) 8 W R 412 referred to 

Petition, under section 25 of tho Pionncial Smdl Cause Courts 
Act (IV of 1887), praying tho High Court to roviso ll o decieo 
of J Si ni ar\n ts a R ao 1’antili , tl e District Munsif of Sholm- 
gliur, dated the 19th Ajml 19i0, m Small Cause Suit No 195 
ot 1910 

The facts fully appear from the judgment 
V V Srimiasi Ayyangar for tho petitioners 
The Honourable Mr L A Goitndaraghaia Ayyar for the 
respondent 

Judgment — The plaintiff is tho endorsee of a pronmsory-note 
executed by tho defendants m f vtonr of two persons Mutlummal 
and Chenga Hcddi. The defendants denied that tho plaintiff paid 
any consideration of tho promissory note It docs not appear 
that the plantiff claimed in tho lower Court to be a holder m duo 
course No issue was framed to try that question The pro- 
nussorj note, Exhibit A, states that it was executed in pursuance 


1812 

January 18 


Scnoxx* 
All AX, J, 


CiTp Revision Fe iliun ho t>46 of l^JO 
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Momi of the razmamah presented by the parties in Calendar Case No 
Thisawa 121 of 1909 That razmamah, Exhibit B, states that the amount 
ScTdIra * or ^icH promissory-note was executed was due as considera- 

AtiAB, J tion for compounding Calendar Ca*o No 121 In that case the 
executants of the piomissory-noto were charged with grievous 
hurt caused to one Gopal Reddi who had died previous to the 
complaint It i* not denied that the offence could not have been 
legally compromised except with the consent of the person to 
whom grievous hurt vr is caused, and the agreement to compound 
was therefore one prohibited by law It was not contended in 
the lower Court that the consideration for tho promissory note 
was anything different from what is stated in Exhibits A and B 
The agreement to pay money evidenced by the promisssory-note 
appears therefore to be clearly illegal The learned vakil for the 
respondents contends that, as the complainant would also m law 
be entitled to claim damages for the injury caused to Gopala 
Reddi, the claim to damages must also be taken to be at least 
part of the consideration for the promissory-note Bnt this case 
was not set up m the lower court, and no evidence waa given in 
support of any such allegation , I must take it thereforo that 
the consideration was merely the compounding of the criminal 
offence Mr Govmdaragliava Ajyar has drawn my attention to 
Sheilh Nubbee Bukth v Mustamut Debee Umyon{\) Whether in 
that case the claim to damages was also part of the consideration 
for the document m question, I cannot say , but if tho learned 
judges meant to lay down that, even though it may not be proved 
that such was the case, an agreement to pay money m considera- 
tion of compounding a criminal offence could be supported on tho 
ground that the party who executes the agreement would also be 
liable for damages, I am unable with all delorenco to follow that 
judgment It is alro argued that, ns tho executants of tho pro 
missory note would be liable in a Civil Court for damages, tho 
ends of justice do not require that this Court should interfere I 
do not think that thisCourt as aCourt of Revision has any power to 
consider justice apart from such justice as the law recognises I 
believe there are some cases where Courts have gone to tho extent 
contended for by Mr Govindaroghava Ayj ar, bnt, m tho absence 
of any decision of tins Court binding on me, I am not prepared to 


(1) (1867)8 W B,4}2, 
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hold tli at I can refuse to interfere on the ground that moral, as jiomi 
opposed to legal, justice is a ground for refusing to interfere in ^ tu\lrrA 

loriaion. Ao doubt, jnpre errors of procedure oj technical 

defects not aifoctmg tlio lag'll justice of a case mil not ho aytah.J. 
enconraged bj a Court of Revision, but when the law prohibits 
an agreement and inquires that effect should not be given to 
it, lain of opinion that I am bound to interfere '1 he order 
of the Loner Court must bo Bet aside and the plaintiff’s suit 
dismissed. Thou- will be no order as to costs 


APPELLATE CIVIL. 

Before Mr JuUtce If alhs and Mr. Juitice Ayhnq. 

I NAGUH (PlAINTlff), AlPJhLAJJT, J91J 

Ainua 

A VEXKAT l KAMA SASTRULU tVD seve\ otuebs 

(DEPENDANTS), RESPONDENT .* 

Specific Relief Act ( I '} 587"), sec 15 — Conti act by managing member of j int 
Hindu fam.it / under circumstances no* ti ding o i the other members— Light 
to tptcij c perfo ma.net —IIn d i* La a 

\\ h«ro the managing member of a joint Hindu family consisting of himself 
and bis sons son e of «h 11 WcrO niajora enteied into a contract to soJJ family 
lands to tUi. i laiutiU under such circumstances that the contract was held not 
b ndmg on tuc bous 

He Id, in a suit lor specific i crformance against both the father and tbo sons 
Ooukposiug tho joint t* inly, tiac under sect oa la of the Spe.itia Belief act, .be ' 

plaintiff was nut entitled to u decree o«*u as against the father 

Section 15 Applies to a case whore a mornb r of an undivided family egrofs 
to Biff part of tho joint (report/ m which he ha* only a share] and Ute 
ciicuinttanco that an uadiv ulod father has an interest In every portion uf the 
undivided property does not tale the case Out of the operation of the section 
jiosurt tfatnaraju ' Ivalury itai ialu gam (1J03) 5 L It,, .0 21ad, 71 and 
Srimtasa hedd\ v £iiara io I ed h (1909) I L B., 3. Alad , 320, not to lowed 
Pa’aka Sabbaia u Redd* v I adla null Seshackalam Chetty (1910) JL.fi, 

33 Jdud, 359, t dilute luicltn t JpnlAiu/ oyu Ii«r (1912) MlVJl, J»7 and 
Uarrclt T limy (la51J - hu» aui t*jd , JJ , sc, tut It 2J4, referred to. 

Second An Lai, ag mist tho duaco of Dim au Bahadur T. T. Raaua- 
cuakiwl, tho District Judge of Guntur, m Appeal Mo. Id ot 


JO 


md A ( pc til >o. .UJo of 1910, 
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1908, preferred against the decree of A Naeaya^a. Paei^lc, 
the District llanBit of Tetiah, in Ongmal Suit No 238 of 1906 
The necessary facts appear from the judgment 
E Vetikatarama Sarma and P Nagablmshanai i for the 
appellant 

T Prakasam for the respondent 

Judgment — This is an appeal from the decision of the 
Lower Courts refusing specific performance of a contract of 
sale entered into by the first defendant The suit is In ought 
against the first defendant who is tho managing member of the 
family aud agamst defendants Nos 2 to 4, his major sons, and 
defendants Nos 5 to 8, his minor sons, who appear by their 
guardian the fust defendant lhe Lower Courts have both found 
that this conti act is not binding on defendants Nos 2 to 8, and 
the question which wo have to decide is whether spocific perform 
once should in these circumstances bo gi anted or not 

"We have been referred to a decision m Katun Ramaraju 
v Iialury Ramah»i5(am(l) m winch it was decided without 
specific reference to the provisions of the Specific Relief Aot 
that the proper course in such cases as this would bo to give a 
decree for spccifio performance of tho whole conti act against the 
first defendant leaving it tcf be settled in future litigation what 
passed undei the conveyance 

Another case to which wo have been referred is Srinivasa 
Reddi v Sivaravia lieddi{2) in which simihuly a decree was 
granted directing the first defendant to sell the wliolo laud 
without determining whether such a sale would bind the second 
defendant 111 that case the provisions of section 15 of tho 
Specific Relief Act were referred to and it was observed that 
“ sect on 15 ” of the Specific Relief Act “ would be applicable only 
if the first defendant had no interest m any portion of tho 
\property agreed to be conveyed as in illustration (a) or is unable 
v\o convey such portion as in illustration ( b ) to that section 
\ In Par aka Subharamt Reddi v Vadlamudt Seshachalam 
Cflveity(3) the Court considered, it unnecessary to express any 
opumon as to the correctness of the observations that wo havo 
just Oyitcd, and refused in that case to grant a decree for specific 
performance of the whole contract distinguishing tho previous 
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cave on tlie ground that the contract before them was one entered 
into on behalf of the minors as well, but gave the plaintiff the 
benefit of the latter provision of section 15 of the Specific Relief 
Act 

In (rounda Kcucken v Apalhsahaya Iyer(l) these cases were 
again, considered and Sr*tiito*a Rod it v Suarmna BeJJi (2) 
was distinguished from the case before the Court and was 
explained as proceeding on the ground that an undivided father 
has an interest m every portion of tho undivided property, and 
that theiefore section 15 of the Specific Relief Act does not 
apply To us, however, it appears that tho consideration that an 
undivided father has an mtorest in every part of tho undivided 
property in no way takes the case out oF the operation of the 
section which runs thus “ \\ here a party to a contract is unable to 
perform tho whole of his part of it, and tho part winch must be left 
unperformed forms a considerable portion of the whole, 
the is not entitled to obtain a decree for specific poiformance ” 
We think tho words of tho section apply where a member of an 
undivided family agree3 to sell part of the joint property in 
which he has only a share , and the present case is a particularly 
plain one, bocauso according to tho plaintiff’s own evidence tho , 
first d fend nit agreed to got the other members of the family 
to execute the sa’e deed Fuither tho contract has been decided 
m the present suit not to bo binding on the othor uioinbcra of 
the family , and to decree specific performance against tho first 
defendant only would bo merely encouiagiug useless litigation 
We may aid tuat Barrett v Ringifi) is no authority on tho 
present point as the facts were entirely different 

Tho plaintiff docs not claim the benefit of tho latter part of 
eoction 15 of tho Specific Relief Act and we dismiss tho Second 
Appeal with costs 


N±onu 

Yemut*. 

EAM* 

biSTEOtU. 

WiLtlS iXD 
Ailing, JJ 


(1) (1912) M W V, S7 <-) (1902) I L R . 32 Mad , J20 

(3) (lS54)2Sm aou Giff., 43 S.C 65EB V 29U 
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APPELLATE civil 


Before Hr, Justice Sundara Ayyar and Mr Justice Spenctr. 

ilUNIA KONAN (VittsT DEFE\x>ixr), Apfeilasi, 
v 

PLRUJI^L KONAN and two oiukes (Plaintiff 1 and 
Defendant Nos 2 and 3), Rbmon dents *■ 

Contract— Ultnt/r — If* tor s rights oier -property purchased for his benefit by 
maternal uncle — Sule of such property by fa her, invalid 

Where cci tarn immoveable piopeity was purchased for the benefit of a minor 
by Ins maternal uui.lt*, and was aubt-equetitl} sold by the minors fathei, as if i‘ 
belonged to the joint t nrnly of which hunaelf and the m nor were membtrr, 
Held in a suit by the minor after attaining majouty to recover tlio prop 
erty irom the al enco that tho pmchoBO for tho benefit oi the minor via* valid, 
and ho was entitled to recover 

Kulla Paniitl an v liamayt Second Appeal No 881 ot lOuJ followed 
Ihe essential fact which ret tiers \od a tiansaotiou by n minor is that 
some agreement by the minor is ucce sanlj an essential pmt of the tiunvaotiou 
But when a contract by tho nun r is not a necessaiy condition tor qj holding hi* 
right in property, fits ngl t should ho maintained 

Afoltoi* Libee v Dl amiodas Ghose (1*03) 1 L 11 3i) Calc, 63J (PC) 

and NaiaAoft* Narayana Cl etty v Lojalinga Cl etty (1910) 1 Lit, 33 Mad, 412 
relerred to 

Kamta Prasal v SI eo Qopal (191)4) ILK, Jo All , 3-ti, Ulfat Ea i v 
SI anl at (1911) P ALJ, L70 and Meghan Eabe y Jtran Singh (19U0) I L 11, dO 
All , 63, referred to 

Second Appeal against the decree of H. .MoEOLy, the District 
Judge of South Arcofc, in Appeal No 101 of 1908, preferred 
against the decree of K. Sondabam Cbeitiyab, the District 
Munsit of riruvatmamalai, m Original Suit No. 6 of 1909. 

The facts ot tho ca»e appear from the judgment 
K R, Subrahmanyn Sastn for the appellant 
T Rangachanijar foi the fiiat respondent 
SdndakaV Judgment, — T he fact’ found m tins case are that certaiu 

SrshCEB JJ «pmaVe«ible propcity was purchased foi tho beueht of the 
plduitiif in the suit by one Ramasnamt Konan, his maternal 


mi 

Octobi r 
19 ind 20 


V 
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uncle, and tint it was subsequently sold by the third defendant, ltrNIA 
tho plaintiff s f ither, as if it belonged to the family of which ho Fsrcmal 
and the plaintiff were members Defendants N03 l and 2 claim Scndara 
under the sale bv tie thirl defendant The contention on th e gpJ* c A E B ft A jj 
merits m tl e Lower Courts was that tho purchase in tho name 
of the minor was really l lanu for tho third defendant or tho 
fntmlv, and that then fore the plaintiff has no exclusive right 
to the property, and the s 1I0 by the third defendant wis valid 
On the finding of the District Court that the purchase was 
male by the maternal uncle for tho benefit of the minor, tho 
salo by the third defendant cannot ho upheld and defendants Nos 
1 and 2 ba\o no title It is c ntended that on the finding that 
the «ale was lot the benefit of tho minor, it must be hold to bo a 
void transaction as a minor is incompeteut to purchase property 
The answer to this is substantially what is given by tho District 
Judge viz, that the minor was not a contracting party in 
the transaction of pmchaso by Ramaswaim Konnn, although tho 
minor became the beneficiary owner under tho deed of purchase 
This case i« on all fours with Kulla Pan hi) an v Ilamuyi( 1 ) 
decided by Mmtro and Sankaban Nair, JJ In that case a 
person oxecutid a deed of salo of certain property in tho name 
of his wife, and when slio sued for tho rccovety of tho proporty, 
jt was contended that tho salo was void The learned Judges 
answeied this contention thus "Tho decree is right, tho coutiacf 
being found to liavo beon between tho plamtiB’g father (t 0 , father 
of the wife) and the appellant (t e , her husband) ” Wo might 
bo content to rest oui selves on the authority of this case, but out 
of deference to the arguments that have been urged on behalf of 
tho appellant wo shall stito our leasons a little moro fully 

According to tho Indian Contract Act, a minor is incompetent 
to male a contract I ho judical committee of the Privy Coun- 
cil decided in iluhort Dil os v Dhai vioda* Gho 1 ( 2 ) that a contract 
by a minor must, according to tho Contract Act, bo ngirded 
us void and not merely •voidable Tlio case before tln.tr Lord- 
ships was 0110 of a moitgago made by a minor Of course a 
mortgago by a minor is a contract by him to pay a suui of money 
which ho borrows on the security of cirt im property llrnj 
transactions lisulting in tho crcition of rights 01 er proptrty 


(1) Second Appeal 'so. S31 of IK' 1 (2) (1*0) lUt, 30 Calo, M (P C ) 
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Mcnia arise out of contracts , aud when a minor enters into any such 
Ffkduax. transactions wheie a contract by him is an essential condition 
Sumjaka preliminary to the transaction or contractual obligations on his 
SfeJckr* JJ P ar ^ fl° w ^ r0m the transaction, it must bo regarded ns void. 

In Kanita Prasad v Sheo Gopal(l) the decision of the 
Pnvy Council was followed and a mortgage by a minor was held 
to be void. On the other hand in Ulfat Rai v Gaun £>hankar(2) 
it was held that, where money is already due to a minor beneGciaiy 
by his trustee on accounts between them, a conveyance by the 
trustee in favour of the minor for the amount so due was valid 
That case perhaps is not qmte reconcilable with the decision of this 
Court in Naraholti Narayana Chetty v Logahnga Cl etty( 3) There 
m answer to a salt for possession of certain property, the 
defendant, a minor, set up a claim to the right obtained under a 
sale deed Benson and Keishnaswami Ayyar, JJ ,held that the 
sale was void It is there pointed out that the creation of aright 
m the property by a sale must necessarily be proceeded by an 
agreement between the minoi and the vendor and the minor being 
incapable of entering into the agreement the resulting transaction, 
tho sale must also be held void Krisdnaswami Ayyar, J , points 
out that even where the consideration money is already duo to 
the minor and is used as consideration for the sale, it is necessary 
m order that the sale may bo upheld, that the minor should enter 
into an agreement that tho debt already due to him should be 
appropriated as consideration for tho sale and he being incom- 
petent to outer into such an agreement, the sale must bo loid 
But, m all these cases where a transaction by a minor has been 
held to be void, the essential fact winch rendered it void, w is that 
some agreement by the minor wsb necessarily an essential part 
of the transaction. Now it cannot be denied that a person may 
purchase propoity and bold it as a trustoe for a minor There is 
no leason why he should not create a trust by purchasing it m 
tho name of the minor No contractual obligations aie under- 


taken by the minor in such a case Any personal obligations 
ansiug as between the vendor and tho vendee would have to bo 
discharged by the parly contracting with tlio vendor, » e , by 
Ramaswaim Eonan m this case If there are obligations 


(1) (1004) J L r , 2C All 312 (2) (lJU) 3 A L J , tTO 

V (3) (1010) I L B , 33 Mad , 312 
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enforceable against the property purchased, no doubt the 
property m the hands of tho minor would bo liable for the 
satisfaction, of such obligations "Wo can see no reason for 


holdiug that when a contract by the minor is not a necessary 
condition for upholding the ughta of tho minor in the property. Sweats, JJ 
his right should not be maintained In Aleghan Dube v Pran 
Stngh(l) wheie a mortgage was tahen in the name of a minor but 
for tho benefit of the joint family of which he was a member, 

Baneiiji and Richards, JJ , observed that “ the contract in this 
case was made bj persons of full age (i e , adult members of the 
joint family), but the per-on m who e far our the mortgage deed 
was executed was a minor The question of tho validity of the 
mortgage does not in our opinion ame ” 

For tho reasons mentioned above we are of opinion that tho 
decision of Lower Appellate Court is right 

The finding of the Lower Appellate Court on the merits was 
also attached by tho learned val»il for the appellant hut wo are 
nnablo to seo any legal objection to it. The Second Appeal is 
dismissed with costs 


APPELLATE CIVIL 

Before Sir Charles Arnold TPht/e, Kt ,the Chief Justice, and 
Air Justice So.nl.ar an Nair. 

DLVARAYAN CHETTY (Plaintiff), Appellant, j91 „ 

JsovemWr 
25 and 23 

V K II HUTTUIUATAN CHETTY and another _ 

Dacemocr 1. 

(Di pendants), Resi ondent& • 

Indian C ntr , c t Aft (IX of 187.), see 23— Contract Utaem third pcrtin for lA» 
pay ne t of money o i tl t Jailu e of a men us$ to*i a* oppoied to pnllic policy 
An orranKwest bctTre n 1 and JJ that B« daughter shall marry i as a and 
that ,f fbo toila to do bo, JJ shall pay a sum or money to *1, u opposed to public 
polio v clod soid Under section 23 Indian Contract Act (I^- of In* 2) 

TVi lata hr tnnyya i JaUlmi \ a rayona (1909) I L It , 33 Mad , lbi (F B ), 

Utrmai n v Chatlettcorth (1005) 2 K & , 123, referred to 
JJuithGtamdai Irilli Vandas V FurjhUamda* lfan,alda» (1903) 1 LB. 21 
Beta , 23, ojcj UJncd 


( 1 ) ( 1900 ) I L.U 30 All . C 3 nt p. es 
* Appeal J.o 199 of l'*0S. 
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White, C J 


Appeal against the ordor of S Ramaswami Atyanoae, the Subor 
dinato Judge of Madura (East), in Ongnial Suit No 143 of 1907 
Tlie facts of this case appear ftom the judgment of White, 0 J. 
T Narasvnlia Ayyangar for the appellant 
K. Srmnasa Ayyangar for the respondents 
K V Krtshnasuami Ayyar for the second respondent 
"White, C J -—The agreement which is sued on m this caso 
was entered into between the plaintiff and two of the relatives of 
one Cellayappa Clietty The effect is clearly stated in para- 
graph 5 of tho judgment of the Subordinate Judge 

“ The agreement was that the plaintiff’s daughter should be 
tnaruod to Cdlayappa’s son on tho 18th January 1903 and 
should be givon usual jewel and streedlianam, etc , m the usual 
manner, and that in exchange Cellayappa Ohetfcy's daughter, 
apparently tlion too youDg to be married, should be given m 
marriage in three years from tho date of the plaintiff’s daughter’s 
marriage, te on or before January 1906, and that in default of 
oitlier, the plaintiff to accept that girl or of Cellayappa’s 
relations and the defendants to give her in marriage, the 
defaulter, t e the plaintiff or the defendants, as the caso may be, 
should pay the other Its 5 000 m case of tho plaintiff’s default, 
with interest from 1906 January, and m caso of the default of 
tho defendants and Cellayappa CJiotty’s p irty, with interest 
from tho date of the plaintiff s daughter's marriage, i e , tho 
18tll January 1903 ” 

lhe plaintiff s daughter was marned to Cellajappa’s son but 
died soon afterwards Tlio plaintiff thereupon took back tho 
marriage presents After tho expiration of the threo jears, 
tho plaintiff made a formal demand with defendants that 
Collayappa’s daughter should ho given in marriage to his son 
This was not done Hence this suit Tho Judgo held that m 
law the agreement was not against public policy and could bo 
enforced , but ho hold on tho facts that the carrying out of tho 
contract had been abandoned by agi eminent between tho paitios 
As legards tho question of abandonment I am unable to agrto 
with tho Icarnod Judge Tho defondant’s evidence tbit tho 
plaintiff hud stated that ho did not desire that tho agreemont 
should bo c irnod out is not supported by tho witness whom ho 
called The Tnflgo appears to have rcliLd to some extent on a 
8n Bgostod pradico or usago that, tho return of tho presents 
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indicated that tbe parties did not intend that the agreement Dsiabavav 
should he carried out This practice or usage was not pleaded jibitcbahav 

and was not proied On the n ldencc I do not think it can he ‘ , 

f Manx CJ 

held that the agreement was abandoned 

There remains the question was the contract enforceable ? 

It was argued that this was a fumlv agreement lawfu 1 in itself, 
and this b mg so an agreement that the party who declined to 
fulfil his share of the 1 rgain sho ild compensate the other party 
was not contra y to public j olicy The conclusion at which I have 
arrived is that tin contract is not cnfoiceable It is tine, as the 
Judge puts it that no money is payable as bride puce ” to any- 
body But it is a case m w huh third parties havo a pecuniary 
interest in a mam ge being brought alout If an agreement 
between A and B that B s daughtor shall marry A’s son on 
payment of a sum of rnonoy by A to B is conti ary to public 
policy, it seems difficult on principle to say that an agreement 
between A and B that B a daughter shall marry d.'s son and that 
if she fails to do so, B shall 1 ay a sum of money to A is not 
equally contrary to pul he policy In each case B has a pecuniary 
mtcrest in bringing about the marriage In oao caso if thooient 
takes place ho reteivos money In tbe other cave, if the ovont 
uoes not tal e place he has to pay money A contract to marry 
betwe n parties who are each si i gei tns of cour e stands upou a 
diffeieut fo ting 1 it 1 ero the contract is botwcon thud parties 
The effect of the toi trict a» I Ii wo said is to gl\o tho parties a 
pecuniary interest m tl c marj logo taking place The contract 
as my learned brother put it m the course of tho argument, is a 
trafficking m marnogo There opp n ira to bo no caso, Lnglish or 
Indian wliero a conti ict like this baa been hold to bo void, but 
as it scum to mo to fill within tho mischief of tho rule, I am 
prepared to hold that tho contract is not enforceable and I think 
t,ho rule applies nono the le^s in a stito of society where tho 
marriage of cluldi on i a contiact made by their p irunts and tho 
chddicn tlumsolics 1 avo no \olition m the mattci Tho dcci ion 
of tlio Court of Ypp il in Tier imiv Cl arU.* c r/n (1), show, that 
m England tho Courts are jn pared to CiUnd ritlmr than to 
restrict tho cl is s of cases to whuh tho rulo is applicable It is 
now well established, at any rato in this Pn-sideaty, that a 


(1) (l'Xk) 2 K.B , 153. 
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contract to make a payment to a father in consideration of 
Muttdsaman ^ la 6 mn S ^ l3 daughter in marriage is, opposed to public policy 
WeiteJc J. " Ithlu the “camng of section 23 of the Contract Act. ( VenUta 
JTnstnayya y ZaJcshim Karayana(l) In Purshotamdas Tnbhe- 
tandas v. Purshotamdas Mangaldas{ 2 .) i{ was not suggested tliafc 
the conu act was against public policy, but there the plaintiff 
Was himself «i party to the conti act ot mairnge. Irens Fanny 
Colquhaun v Fanny Srmther{3) has very little bearing on the 
question before us There it was held that the principle of 
Quinn v Leathern,^) was applicable in the case of a contract to 
uiarry and that an actio n was maintainable against a person for 
induomg a party to a contract of marriage to break that contract 
On tbo ground that the contract is not enforceable I thmh 
this appeal should be dismissed with costs 
Sankaran Sankakan Nair, J.— X concur 

Nai», J 


APPELLATE CIVIL. 

Before Mr Justice Benson and Mr. Justice Sandora Ayyar. 

MEENAKSHI AMMAL (widow or Krisbna Aytar— PiAiimry), 
Appellant, 
v 

P RAMA AIYAR (rAMiLY manager, deceased) and four others 
(DbPENDNATs), Respondents* 

H,ndu La.ro— Maintenance Vaugt ter in-lan, uhetl er entitled to be tnatntamed, \n 
(he observe of anc»s(ral property^Rnlts of limit i La t, uhen binding on 
Court*— °J epnity, ,nstice and pood consotnee. 

A Ilindn i* under ro legal obligation, to maintain his widowed daughter in 
law, when ha hil no accost ral asscU in Lib hands 

The rulea ot Hindu Law are binding on the Comt only whero it la noce&sary 
to decide any question regarding succession, inheritance, marriage, or ca**e or 
\ nny religious usage or nstitntios Where maintenance is claimed against n 
Verton not on the ground that the property coming by inheritance to him is 
hardened with the tnaictcnanco of the person claiming it, hut on thegronr 1 1 ! at 
the'Hindu Law givers have placed eucli a duty on lnm, the Hindu Law, as such, 
has wo obligatory force, and the Court would la\o to dcude the question m 
occori'mco with o tuity, Juatico and go d conscience Though tho rule* and 

(1) tlBOU) I L Jl , 3S Mad , 18S (2) (l* 09> I V It , Si Boca , 23 

(3) <U?W) I L K , 33 Mad ,417 (4) (1001) Afl.153 

* Second Appeal ho £005 of 1910 


1913 

December, 
2, S and 13 
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prccej ts of Hinlo Law givers au^ht of ton be entitled to great respect m deciding Meenakshi 
the rain of just ce m inch cases the weight due to them would depend npou the Aii'iai. 
circu 1 m ces of each ossa inclulin,, tl o conditions of modar i stciety and the ^ 

conccj u na of eqnitv and josti e which the Conrt considers it right to give 
effect to 

Sei’iWe Thera may he s) o lal <nrc instances which 1 ay make it equitable 
and just in a part cilar case to jjholda claim for maintenance in the 
absence of ancestral property 

Xhetrama > Da i v kashtnath Das (18G9) 2 BLR (aCI) 15 applied 
Rangammil v Ech mi> al (1699) IuR 22 Mad 30o explained 

Second Appeal against tho decree of K Imbiciidnni Natak, 
the Suborduixte Judgo of Sooth Malabar at Calicut, m Appeil 
No 351 of 1900 prefericd against the docroe of P S Sesha 
Aynaf, the Principal District Munsif of Calicut, in Oiiginal Suit 
No 153 of 1908 

The facts apptar sufficiently from the judgment 

3* fl Ramachandra Ayyar for tho appellant 

0 V Ananthalrtshna Ayyar for the second respondent. 

Judgment. — This is a amt by a Hrodn widow for arrears of Benmv 
maintenance against her father-m law and his sons. The So vdasa 
plaintiff was married to a doceased eon of tho first defendant, tho Avt **> JJ 
father in law Tho first defendant originally 1 ad somo ancestral 
property along with a brothei, hut ho relinquished it at tho 
partition 1 etweon himself rad his biothor’s sons, ro-erving to 
lnmself only a wasto building site This relinquishment was 
before the plaintiff’s marnago, and lus sons including tho 
plaintiff’s husband ne\ er took exception to it Tho Lower Coarts 
have dismissed tho suit on the ground that the first defendant 
was not in possession of any ancestral property although lio was 
possessed of considerable property acquired by lumsolf ns an 
officer m the service of Govornment 

It has boon contended on plaintiff’s behalf in Second Appeal 
that tho partition deed contained a clause that tho first defend- 
ant’s brotheis and sons should thereafter make no claim to tho 
properties in tho first defendant’s po session which thej admitted 
by tho tern s of the doi-d to bo his self acquired properties, that 
it must thoteforo bo taken that the release of thar right or 
claim of right to those properties was the consideration for tho 
first defendant's relraqui'dimeut of tho rights of huusjf and his 
sons to a half share of tho ancistral properties, that in effect tho 
first defendant exchanged wuli lus brother’s «on9 a half right in 
tho ancestral property for thar claim of a half sharo in tho 
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Meenakshi 
A MM At, 

Kama Ak ah 

Bei>SON 

AM) 

StJNDARA 
AVYAtt, JJ 


properties which he inserted to be his self acquisition and that 
she is therefore entitled to maintenance out of lus self acquired 
property But on a reference to the partition deed we are 
unable to give any such effect to it It does not appear from it 
that tho first defendant's bi other's sons laid any claim to ms 
self acquisitions On the othei hand it merely records an 
admission on their part that iho properties in his possession were 
his own acquisitions and that the} had no right to them The 
reason for his not enforcing his right to an equal shaie of the 
ancestral property is st ited to bo Ins sympathy towards them 
There is no clause ir tho document that could be construed as a 
release or relinquishment in the first defendant s favour of any 
claim which his nephews had m tho properties which 1 e alleged 
to he his own We cannot therefore see any equitable considers 
tion for fastening on the first defendant’s private acquisitions an 
obligation which would attach to ancestral property in hisbanda 

It is next contended that tho first dofendai t had realised 
tho amount duo to the plaintiff s husband on a mortgage bond 
executed by a third party,, but both the Lowoi Courts h ive found 
that though tho bond stood in the name of tho plaintiff’s husband 
he was only a henamidar for the first defendant and had no 
beneficial interest m it And this finding we soo no reason not 
to accept m Second Appeal 

Tho noxt point urged is that the plaintiff would bo entitled 
to somo maintenance, at any late, as the first defendaut was still 
in possession of an ancestral paramb i Admittedly no income 
was derived from it I his ia the ground on which no main- 
tenance was allow ed to the plaintiff as derivable from it It is 
argued on tho plaintiff’s behalf that she is entitled to malm the 
paramba profitable and to demo maintenance out of it or to 
have the paramba sold to provide for her maintenance Itisnot 
necessary to consider the exact manner m which her right with 
respect to the paramba could be legally enforced igamsttlic fir«t 
defendant as the le irned Vakil foi the respondent is willing that 
the pluutiff shout l havo a decree forRs aO inheu of a fifth sliaro 
of the paramb \ to which her husband would lia\ o been entitled 
i* a partition h id taken placo between him and tho dcffnlants 
bofuro lus dt ith 

Tl a main contention in Second Appeal is that tho plaintiff 
wa3 ent Ijlod to tnamtonanco igainst tho first dofendant as her 
husband died iu commonsality with him even though ho was not 
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in pos easion of any ancestral property According to Hindu akkbi 
L\ w, it is argued, a j er«oii is bound to maintain Ilia daughter in- „ 

law even if jos e^sctl only ot ptoperty acquited by lnmsclf It Ait ab 

is not denied that the established principle accoiding to the Bensov 
decisions of all tho High Courts is that uidininly a widow is Sokdaba 
entitled to muntenance tioui the survivors of her husband's Aytab 
undivided t imily oily if the family pos es»cd joint ancestril 
property during her husband s life time f lie contention is that 
tiieie are aomt exceptions to this iuIo wlich proceed on the 
special obligation to maintain ones veiy closo relations AVo 
may at once ob ei ve that even if there were such a rulo accoid 
*ng to tho Hindu Law we would not ho bound to give effect to it 
The mltsof Hindu Law arc binding on the Court only whero it 
is necessiry to decide any question regarding succession, 
inheritance marriage or casto 01 any religious usage or institu- 
tion ’ In so far as a right to maintenance is a charge on the 
inheritance of any peison accoiding to tho Hindu Law, tho rules 
laid down by it would be enforceable But where mamtcnanco 
is claimed against a poison noton tho ground that the pioperty 
coming by inheritance to hnn is burdened with the mamtcnanco 
of the person claiming it, but on tho grouud that the liindu Law- 
givers have placed such a duty ou tho defendant, the Hiudu Law, 
as such, has no obligatory foice iho Gouit would have to 
decide the question in accord mco with equity, justico and good 
conscience iho rules aud piecepts of Hindu Law givers might 
ofleu be entitled to ^re it respect m deciding tho rule of justice 
m such cases But the weight due to them would depend ou tho 
circumstances of e ich case including tho conditions of modern 
society and the conceptions of equity and just ce which tho Court 
considcis it right to give elfect to Wo do not fand, however, 
that accoiding to Hindu Law-givers a person is hound to 
maintain his daughter lu law even though he has no ancestral 
property in his bauds Our attention has licuu drawn to some 
observations of Suiihamama Aiiar, J, iu liangai u <zfv Lcha i- 
Ibis question did not arise for dtci 1012 there as the salt 
was by i daughter m law ngimst her mother in law who had 
luhcritcd the pioperty of tho fathor m*l n? aud the property itself 
was found to be ancestral proptrty tn tho father-inlaw’s hands 
while ho was alive, having been inherited by hnn from his 
maternal grandfather Iho learned Judge observed, “In 

(JJ ixswj) Tl U, _ ilad, lO* ntp.ua. 
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Meenaksi i been summarised in the passage cited above from West and 
Aiiuai, Buhler But the difficulties in upholding the contention in 
Hama aiyab la\om oi the liability of the father m law or any otlier member 
Brnbqn of the undivided finuly of a widow are eqaally, if not more, 
Sondara serlous We cannot but havo fa ravc doubts, ibout the desirability 
Ayiab JJ q£ fettering the inducement to acquire piopcrty by burdening the 
acquirer with the maintenance of persons who take no jiart in the 
labour of requiring It is natural that we should find conflicting 
views taken on the question by Hindu Law givers It may aLo 
ho that m practice many Hindus take the responsibility of muu- 
tanuug widows whom they may not bo bound in law to sappoit 
Bat when wo find that so early as the time of Vijnaucswara tho 
view prevailed that there should be no obligation on a person to 
Support any one except h s closest relatives, namely, parents, wife 
and infant children out of his own self acqui ition3 01 by his own 
labour, wo do not tlunk it will be right to lay down any broad 
rule that a Hindu is bound to give mamteuauco to his daughter 
in law out of the fruits of his own industry There may he special 
circumstances which may make it equitable and just iu a particu- 
lar case to uphold such a claim, but, in the present case our 
attention has not been drawn to any such circumstances It does 
not appear that the plaintiff 8 husband was % minor when he was 
married to her It is not shewn that the oircamstauces under 
which the marriage took place were such is to justify us in 
boldn g that the first defondant is responsible for tho plaintiff's 
maintenance iho j artition between lum and Ins brother s son3 
was before the plamtitl s marua 0 e Ihe plaintiil herself is nut 
a mirni and is not shown to have been a minor at tho time of 
her h lsband s death bho left her father in law S house soon 
after her liusliaud a death and did not try to establish i claim 
upon the first defendant by living with him as a member of 1 is 
family We must hold that, in the circumstances, the Lower 
Courts were tight in lefu^mg to mil e brst defendant liable to 
give her maintenance out of hi« *=el£ acquisitions 

We modify tho decrees of tho Courts below by directing 
defendants Nos 2 to 4 (tho first defcndiut having died j ending 
tho appeal) to pay its oO to the appellant out of the assets of tho 
deceased first defondnut with interest at 6 per cent from this date 
till tho dato of payment We further modify them by directuig 
that tho parties do bear their own cost* throughout 

u: 
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APPELLATE CIVIL 

Before Mr Justice Sundara Ayyar and Mr Justice Spencer 
GOVINDA NAlCKEN and another (Plaintiffs), Appellants, isis 

January 

v 3 and 6 

APATHSAHAVAirER alias AYAWAIVER 
(Dependant), Respondent * 

Specific Belli/ let (I of 1877), si 15 and 17 — Co i tract by one co owner lo sell 
properly belonytoy to >% n «» co man u/iih another — Y ot enforceable — Delay, 
effect ef 

tVhoreone of t 'o divided brother* of a Hindu family agreed to sell immoVe< 
able property bold by them in common and a amt wal brought for speoifio per. 
form once of the contract by compelling tho vendor to execute a deed of sale in 
respect of the whole of the property agreed to bo sold. 

Held that no specific performance Could be granted, a* tho execution of a 
aale deed bv the defendant would b& ineffectual in respect of the moiety not 
belonging to him the Court wou d not lend its sanction to a transaction devoid 
of legal effect ami improper in itself aa calculated to throw n cloud on the title 
of a third person which would give him a cause of aotion for a declaratory suit, 

Poraka Sufcfcaromi Beddy v Vadlatnudi Stthachela n Cletty (1910) ILK, 33 
Mad,, 3«9, referrod to 

hosurt Ba naraju \ fvalury Eauialinjam (1903) I L B., 26 Mad., 74 ffnmvaja 
BedJe v Stvarama Pedd » (1909) ILK, 32 Mad 320 and Barrett v Kiny (1854) 

2 Sm AG 43 a c 05 E B , 291 distingu abed 

Section 17 of the Specific Baber Act prohibits tho Court from directing 
epee tic i crformauce of a part of a contract except in accordance with the pro 
ceding aectionB Even m a case falling within aection 15, the relief by way of ft 
decree for part performance is discretionary and will not bo granted whero 
there haa been groat delay, and a consequent change of circumstances 

Second Appeal against the decree of J G Boev, tlie Acting 
District Judgo of Tanjore, in Appeal No 614 of 1909, presented 
against tho decree of P Venkatabaua Ayeab, tho District 
Munsif of Tiruvalur, in Original Sait No 174 of 1908. 

The necessary facts appear from tlio judgment 
The Honourable Mr P S Sti asxcamy Ayyar, Advocate- 
General and T Narasimha Ayyanjarior tho appellants 

T R Ramachandra Ayyar and M Subratimanya Ayyar for 
tlio respondent 

Jodqment — This amt was brought for specifia performance spim** 
of a contract to sell certain lands Although the agreement to sell s AlT ‘* xyo 


31 


Second Appeal >’o. 13wl of 1910 
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■was executed by the defendant alone, it -was stated in tie document 


Atatbsaiuta ^ at * an( ^ s w-ere being enjoved in equal shares bv the defend- 
Iveb a nt and tie defendant’s div ded elder brother, and that they 
Sonda'ea bad been purchased out of money belonging to them severally. 

Ats-/. a nii Tho defendant agreed to have the proposed sale deed executed 

SPiKCEB, JJ ° ‘ 

by himself and by bis brother on his own account and as 
guardian of bis minor son. 

The District Mnnsif foond (1) that both parties knew full 
well atthe tune of execntion of the agreement to sell (Exhibit A) 
that one half of the land belonged to Rama^amier and his son, 
and (21 that tie agreement fell throucn owing to the default of 
both parties Referring to illu tration (a) to section 15 of the 
Specific Relief Act and to section 17, he decided that this was 
not a case in which specific performance of a part of the contract 
could be enforced, inasmuch as the defendant was not compe 
tent to transfer the half to which he did not possess a title and 
as the plamtiff made no offer to purchase the defendant's own 
half paying the price agreed opon and waiving all right to com- 
pensation for deficiency or for loss The District Judge did not 
agree with the Di tnct Mnnsif upon thi a point He was unable 
to «eo that there was anything to debar the plamtiff from asking 
for a «nle deed for the whole land to be executed m his favour 
by the defendant as stipulated in Exhibit A, the plamtiff being 
allowed to take tbe document for v. hat it was worth The District 
Judge further remarked that he fonnd no reason for declaring 
the agreement unenforceable on general grounds He declined 
however to give the plamtiff a de-ree on account of his delay of 
three years m instituting the «mt 

In a case of minor , when a suit was brought for specific 
performance of a contract of sale and the contract was found to 
be not binding on the minors tins Court, m PoraJ a SuVbsrarr t 
Reddy v Vadlamwli SeshaJxdavi Chelty{\) observed “If the 
contract is indivisible under soetion 17 of the Act what then it 
tie nt\ e i to whmh the plamtiff as entitle 1 * Vo are oaked by the 
appellant to give him a decree for the whole against the first and 
fourth defendants on the aothonti of Snmtisa Redd\ v 
tfitaMma J?edd»(2) This we are unable to do ” 

In that case the appellant expressed his willingness to * a ^“° 
i conveyance from the first and fourth defendants of all thoir 


0) (WIO) 1 1, R, ZZ W*1 , 3„> at P 351 (2) (1 j03) U»£-» 32 Mat, 330 
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interests in the suit properties for the pnrchase money agreed g 0 vinda 
upon without abatement or compensation, and a decree for that NAt “ KEcr 
relief was granted accordingly. This course is not open m the • a mm»ahava 
pre»ent case as tho apnellant does not ask for it 

Kosun Ranaraju v haluty Ramalingam(l) and Snnitasa Attab'and 
Reddi v Stiaram* Reddi(2) were both cases m winch a managing SpE1 ' CSB U 
member of an undivided family conti acted to sell undivided pro- 
perty without the concurrence of other members Without deter- 
mining whether the sale by the manager would bind tho other 
members, it wa> considered that tho plaintiff was entitled to a 
decree for specific perfoi mance Section 15 of the Specific Relief 
Act was not applied for the reason given in tho liter decision, 
viz , that an undivided father has an interest in every portion of 
the undivided property But when the family is divided as here, 
section 17 distinctly prohibits a Court from directing tho speci- 
fic performance of a part of a contract except in accordance with 
the preceding sections Even in cases where tho conditions of 
section lo are fulfilled tho use of the word "may ” indicates that 
the granting of a decree for part performance is discretionary 
with the Court and we should hold that when there has been 
great delay in attempting to enforcoa contract and circumstances 
have greatly changed either from a rise of prices or other 
causes in the interval tho Courts woold be justified in refusing 
to give legal effect to an inequitable arrangement 

Now the plaintiff in tho present case w«*nts the Court to com- 
pel the defendant to execute a deed of »ale for the wholo property 
and if ho refuses, to issue one in his name under the seal of the 
Court, and to allow him to make what he can out of the title 
thus conveyed Sach a request is quite inadmissible A sale is a 
transfer of ownership in exchange for a price (section 54, Transfer 
of Property \ct) The defendant has nothing which he is capable 
of transferring in tho moiety of tho property of which he is not 
tho owner and 13 not m possession It is impossible to sever tho 
execution of the deed from the transfer to ho effected thereby 
and to treat them as separate acts of the samo person I ho Court 
will not lend its sanction to a transaction devoid of legal effect 
See Darts * “ Vendors and Purchasers,” pa 0 es 1072-3 , “ Fry on 
Specific Performance,” paragraphs 1000 and 1001 , " Banerjoo on 

(!) (1003) I L R *20 Mad , 74. (2) (1009) I L B , 33 Mad, 32a 

31-a 
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Govim-a Specifio Relief,” pages 457 to 467 Barrett v Btng( 1) referred 
HUiCKEii £ 0 f or 3 ppelhnta is not m point as then the vendor waa not 
Apatbbahaya without any title at all to the property agreed to bo conveyed 
. — Moreover the execution o£ a sale deed by tho first defendant over 

Ayyab and property which does not belong to h»m would be an act improper 
Spaces, JJ m jtself as it is calculated to throw a cloud over the title of his 
brother which would be sufficient to give him a cause of action 
for a declaratory suit The Court will not compel hun to do such 
an act 

The Second Appeal is therefore dismissed with costs 


APPELLATE CIVIL. 

Before Afr Justice Benson and Afr Justice Sundura, Ayyar 

1912 K CHINA VEERAYYA (died) (Plain hff). Appellant, 

January 16 

v 

R LAKSBMINARASAMMA. and four otsbbs (Defendants 
N os I and 3 to 6), Respondents * 

Abatement 0/ »u»t — Hindu Laui—Raveraoncr t suit to set asuts an aiie»«<ion 
by v tdoio whither turv vet to hit legal representative* 

A sut by & raverwoaer to declare that & dead of raUnqiushmaafc accented by 
a widow U invalid as against hia reversionary rights abates on tho death of the 
plaintiff, and cannot be continued by hie legal representatives 

SatyaTwni Ingle Kao Sahib v BAaeans Bon Safti& (I6O4) I L B 27 ilod , 088, 
followed. 

Muthwsami dfuaaliyar v ilajilamam (1910) ILE 33 Mad., 312 distin- 
guished 

ChirvvdH Pu»* ammah y Chtruvoln Pcrraiv (190B) I L B, 29 Mad, 390 (F DO 
Dinar K5a» t If a*-vd din Kha * (191 n ) 22 M L J 210 and T<rlhu ran JSKa&ur 
S ngh v KamesAar Belhsfi S ngl (1906) I L B , 2S AU 727 (P C ) L (£ 33 I A , 
ISO referred to 

Second Appeal against tho dccreo of V Suerauaniaji Pantolu, 
the temporary Subordinate Judge of Guntur, m Appeal No 154 
of 1906 presented a e ams>t the decree of N Souavajolu Sastbulo, 
tho District hlunsif of Guntur, in Original Suit No 54 of 1005 
Tho facta of the case appear from tho judgment 
P Nayabhushanam for appellant 


Cl) Dust) a Saw V3 m.«5E P. 294 
• Second Appeal No 1519 of 1910 
(Civil llisoeUaaeou* Fetitioa ho. 2053 of 1911 ) 
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The Honounblo Mr L A Goundaraijhaia Ayyar for tho 
respondents. 

Judgment —*1 he pmj er m the plamt according to its terms 
is for a declaration that the third defendant is not tlio zllatom son 
of tho first defendant’s father in law as well as for a declaration 
that the first defendant’s deed of relinquishment in favour of tho 
third defendant and fourth defendant cannot affect the plaintiff’s 
rights as reversioner The third defendant r used various legal 
objections to the maintainability of tho suit foi a declaration 
that tho third defendant was not tho diatom son o F the first 
defendant’s father m law To overcome these objections tho 
plaintiff contended that his suit was really only one to declare the 
deed of relinquishment invalid as against his reversionary rights 
This contention was upheld and the suit was allowed to go on as 
one relating merely to the validity a£ tho relinquishment Wo 
cannot therefore now regard it ab one relating to the third defend 
ant’s rights as an illatom sou This Court decided in Sahjaham 
Ingle Bao Sahib v Bhaiani Boy t Sahib(l), that a suit by 
a reversioner for a declaration that a deed of alienation or 
other instrument executed by a widow will not affect his 
reversionary rights, abates on the death of the plaintiff and that 
the cause of action does not survive to tho next reversioner In 
Muthueami Mvdahyar v Masilamant(2) tho cause of action i\aa 
held to survive but that was on tho ground that the plaintiff in 
tho suit ashed for a declaration on behalf of himself and other 
re\ersvoners \\c are bound by Sal.yah.am Ingle Rao Sahib v 
Bhatant Bo~* Sahib(\), which was not overiuled by Chiruiolu 
Punnaramah. v Chiruioln Perrazu(3) Ihe Privy Council has 
held m Umar Khan v 2fng ud d n Kfan{i), that article 118 of the 
Limitation Act 13 not applicable to suits for possession [see the 
judgment of the Privy Council, dated tbo 1 1th December 1911, 
which refers to and explains Tirbhuv.an Bdha fur Stngh v 
Rameihar Bahhsh Ihe right of the present peti 

tioners, who wish to prosecuto the .Second Appeal as legal 
representatives of the original plaintiff, to recover the property 
on the death of the first defendant will not therefore be affected 
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(1} (1004) I b R 27 Mad 5SS (•>) (1 10) I L B , J3 Mad 342. 

(3) (100l>) I L B 29 Mad SJC(IB) (4) (13121 _2 JLUJ, 240 (p C> 
(6) flOOv) I L B , 28 All , 727 (PC)| L R, 3J I A 156 
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^China by their not being admitted as plaintiffs representatives We 

v mast reject their application to be permitted to continue the 

wakabauma. a PP ea ^‘ Second Appeal abates. W e make no order as to 
^ - — * costs of the Civil Miscellaneous Petition. The respondents will 

^ be entitled, to their costa of the Second Appeal out of the estate 
Ayyab, JJ. z of the deceased plaintiff. 


APPELLATE CIVIL. 

Before Mr. Justice Miller and Mr Justice Sundara Ayyar 

1912. UNDE RAJ AHA RAJA SIR RAJA VELliGOTI SRI RAJA 
J amiary 31 GOPALAKRISHhi A YACHEND1IA BAHADUR, XCl.l, 
Fobroaiy 8. PaiCHaUAZAR, MuNsUBDAB, 

Raja of Vbn aataoim (PtAiwinr), Petitioner, 

v. 

V. CHINTA REDDY and Iour Oxiifcas (Defendants), 

RESPONDENTS * 

Agreement interfering trill* tie cowteoj legal proceeding*— Agreement that * 
suit should be decided in accordar ct inti* the remit oj another suit, uhether 
a bar to its trial on 0 t » lersts— Compromise 

An agreement by a p»rty that u bun may bo (locaUd »n a maimer different from 
that prescribed by law is void ami does nut debar ima from subsequently 
claiming a trial of the amt ou its merits 

Jlukhanbhai y -ldamji (HAW.) 1 L 11,33 Uom, 0 J and Alopan v FatAuiulli 
(1908) 1 L B , 31 M&d , 1, teteirud to 

Fending an original suit in tbo Conit of a District Mtiusif, by tho mater of & 
prumisbory note, for a doclaruttoa that 11 was uu talon-cable, tbo payee instituted 
a suit on tbo promissory not o for recovery of tbo umoont due, tu tbo Small 
Cause Courn rhe parlies agreed that tbo small cuuso huit should be deeded in 
acoordanca with the result ol tho original suit, uad tbo iuruiet suit was tu-ally dis- 
missed without a trial, following tbo decision of tho hlunsif m tbo ordinal suit. 

Held, that the agree u out tu question did not disentitle the plaintiff from 
claiming a trial of the small cause suit uuiejiondLiitly on us mints, and the 
unit must consequently be remanded 

Subject to cettarn well known exception*, when tbo Courtis seised of a Caso, 
it baa jurisdiction to decide it in tbo manner prescribed by Uvr, and the 
parties bare no »i B bt to interfere with its authority to do so 

i’AimoN under &ecncm 2 *> of tho Provincial bwall Cause Courts 
Act ot 1687), praying the High Court to ruviso tho deerta 


Civil Bcvtsioa Petition t»o, 740 of 1910. 
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of T M Rangachabial, the District Judgo of Ncllore m Small or 
Cause Suit No 97 of 1907, dated the I7th day of January 1908 Vbmtataoibi 

Thu facts aro fully set out m the Judgment Chima 

S* Subium mi a Ay jar for the petitioner. Repdt * 

Dr S Stcai unathan for tho respondents Millmard 

, <30\DAKA 

JCDGiiKM — this 1 C an ippUeation by the plaintiff \n Small Axiarjj 
C ause Suit No 97 of 1907 in tho Distuct Court of Nelloxeto revise 
tho judgment of the District Judge The suit is to lecovcr 
from tho defendants a sum ot Its 349-8-0 on a promissory note 
executed by them m fat our of tho plaintiff m 1906 Tho defend- 
ants pleaded that there was no consideration for the note, that 
they had instituted a suit, Original Suit Iso 281 of 1907, in the 
District Munsif’a Court of Nell ore, for the cancellation of tho 
note, and that the suit n as thei eforo not maintainable It appears 
from the B lorrn Diary that the suit was adjourned, pending the 
decision of the ilunsif in Original Suit Iso 281 of 19u7,and that 
utter the Jiuusif s decision ot tho suit declaring the promissory- 
noto not enforceable against tho defendants, this suit was 
dismissed lho judgment ot the District Judgo states "Both 
parties represented in this Com t that they would abide by the 
decree of the District llunsif ot Nclloro m Original Suit 
No 281 of 1907 on his file m regard to the question raised 
m this ca&c " Iho question referred to m this sentence seems 
to bo whether the pioimssory note vas unenforceable on tho 
ground that it was not supported by any consideiatiou Un 
fortunate!}, there is no written iecord ot tho representation by 
the parties uxcipt what appeals in tho juugineut i\or aro tho 
parlies agreed as to whit exactly the repieseutatiou was 
Tho plaintiff say s that the agreement between tho parties was 
that the question in dispute should bo decided m accoi dance with 
the hnal judgnicut of tho matter in Original bmt No 281 oi 
1907 on the hie of the District lluusit ot N ulloro which was 
capable ot being coined up on appeal to tho District Court and 
finally to this Couit lhe detendants, on the other baud, contend 
that the decision ot tho District Muusif in Ungmal Suit No. 281 
of 1907 was to be accepted as binding between tho parties m the 
Small Cause Court In the view we take ot the ca^e wo think 
it unnecessary to decide which of these statements is correct It 
may bo noted that tho decision of the Munsif m Original Suit 
No 281 of 1907 was reveiscd by the District Court on appeal and 
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the promisaory-note was held to be binding on the defendants, 
and the Second Appeal against the District Judge s judgment 
was dismissed by this Court. 

The question argued in this revision petition at the hearing 
was, assuming that the plaintiff had originally represented that 
the case might be decided in accordance with the decisiou of the 
Munsif in Original Suit No 281 of 1907, he thereby disentitled 
himself to ask subsequently and that it should be decided by the 
District Judge on the merits We are not at present concerned 
with the question, what legal effect, apart from any agreement 
between the parties, the judgment of tho Munsif in Original 
Suit No 281 of 1907 or the final appellate judgment in that case 
would liavo upon the controversy in tho small cause suii Wo 
have come to the conclusion that the defendants were not entitled 
to insist on the representation originally made by tho parties as 
a bar to tho plaintiff’s right to the trial of the small cause suit 
The agreement m question cannot bo regarded as an adjustment 
of the subject matter of the suit by a lawful agreement or com- 
promise The agreement did not settlo tho dispute but post- 
poned the settlement and purported to authorize the Court to 
settle it in a certain manner A compromise has been defined 
as a mntual agreement between two or more persons at difference 
to put an end to such difference upon certain terms agreed upon 
(Burrill’s Dictionary, quoted in 8 American Cyclopedia of Law 
and Procedm o, page 501 ) It must bo an agreement which one of 
the parties can insist on tho Court enforcing against tho will of 
the other 

Can it he said m this case that one of the parties could insist 
on tho Conrt postponing the small causo suit till tho District 
Munsif’s decision in Original Smt No 281 of 1907 ? We think 

not Tho ordinary rule 13 that, when the Court is “seized” of a case, 
it has jurisdiction to decide it in the manner prescribed by law, and 
that parties have no right to interfere with its authority to do so 
There art, no doubt, woll understood exceptions to this rule, but 
where the exceptions do not apply, the rule must prevaiL Not- 
withstanding the pendency of a suit, the parties may settle tlioir 
disputes as they like by any lawful arrangement, and tho Court 
is thon bound to give effect to tho settlement Again, they may 
ask the Court to refer tho questions ill disputa to in arbitrator, 
in which coso though tho decision of the causo i» primarily 
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transferred to another tribunal, the Court still retains some Baja or 
control over tho proceedings Tho parties may also enter into Venea * AC!S ' 
an agreement making the oath of one of them conclusive Chjnta 

evidence of all or any of tho facts in issue between them This 

again is subject to tbo control of tho Court ^ovdas* 1 * 

The present case does not fall within any of these exceptions Attar jj 
Our attention is not drawn to any rule or principle which would 
compel a party to adhere to any agreement by him that tho suit 
may bo decided in a manner different from that prescribed by 
law For instance, we do not think that if a litigant agreed that 
the Judge might decide the suit in the manner that a certain 
individual might adnso, snch an agreement would bind him 
In Rukhanbhai v Adamji(l), Beaman J , held that an agree 
ment that certain disputes relating to tho accounts between tho 
parties in the case should bo derided by the Assistant Commissioner 
in a summary manner without going into formal evidence beyond 
tho accounts, objections and surcharges filed before him, was not 
binding The learned Judge observes that it did not amount to 
an adjustment or compromise and that the agreement not being 
m writing would not constitute a binding reference to arbitration 
Ho elaborately discusses the question whether an agreement to 
refer to arbitration and to bo bound by the award passed by an 
arbitrator can be treated as amounting to a compromise, and ox 
presses his disinclination to accept as sound the decisions cited 
before him in Bupport of the position that such an agreement would 
amount to an adjustment or compromise when an award has been 
passed by tho arbitrator Wo consider it unnecessary to express 
any opinion on this question, as it is clear that the agreement m 
the present case cannot be treated as a reference of tl e dispute m 
the small cause Buit to tho arbitration of the Munsif who was 
trying Original Suit No 281 of 1907 In Moyan v Pathukutli(2), 
an agreement by the plaintiff to take a certain oath and to 
have his suit dismissed, if he failed to do so, was regarded 
as not bmdiug on him We hold that the agreement in question 
in this case did not deprive the plaint ff of his nght to have the 
salt decided on the merits 

Wo therefoio reverse tho decision of tho Judge and remand 
the suit to the Distuct Munsif of fselloietobe disposed of by 
him accoidmg to law as a regular Original Suit The costs of 
this petition w ill abide the result 

(1) (1909) I L.B., 33 Bom. , GO. (2) (190S) I-L.lt., S 1 114,3., 1. 
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APPELLATE CIVIL. 

Before Sir Charles Arnold, White, Kt , Chief Justice, 
and Mr. Justice Ayhng. 

MUTTHAYA 3IAXTAGARAN (Defendant), Petitioveu, 

LSK.KU REDDIAR and two otjjebs (Plaintiff*,), 
Respondent-,.* 

Indian Contract Act (Hof 187 2), eg. 39, 63, b3 and 73 — Breach of contract to deliver 
goods at a particular tune — Damages, measure of— -Ttmi at uJuch damage a 
should 6g computed, 

A contract to deliver foods vrithiA a certain period is broken by non-debvery 
before its e*piry, in the absence of an agreement between the parties to extend 
the time for performance. The measure of damages in snch a case is the differ- 
ence between the contract rato and the market rate at the expiry of the period 
agreed upon as the time for delivery in the contract 

Per TV bite, C J — Section 03 cf the Contract Act doos not entitle a promisee 
for bis own purposes and without the oonseut of the promisor to extend the time 
for performance which bad been agreed to by tbo ( articg to tho contract. Nor 
does section 55 enable him to k cep alive a broken contract in the hope of being 
able to recover heavier damages for Its breach 

Ogle v. Earl Tone (lbbi) LR, 2 Q B , 273 at p 284 and Ashmore ? Co. v. 
Cox cj* Co. (1809) 1 Q.U , 43, explained 

A.cicli $ kmg\t v. Jshton, Ldndge J Oa (19QU) J Q.B , 2-9 and Roth r. 
Taysen (1&96) l Com Cas , 300 , s. c , 73 L f , G28, lefcricd to 

Per Ailimj, J — Section 6J deals only with concessions on the part of the 
promisee advantageous to tho promisor, and cannot be invoiced to support an 
extension of time by the promisee for his own benefit 

Section 55 read with Rcction A (») means nothing more than this on the pro- 
misor’s failure to perform within the contract time, the promisor loses the power 
to enforce the connect, that is to 'claim auy advantage duo So bliateU there. 
under The promisee has the option of enforcing it or not ns it may suit 
him, and if ho elects to enforce the contract he can, unner section 73, obtain only 
Suoh damages as naturally arose in the usual course of tting* irom the breach 
or the parties knew, when they made the contract, to be hhelj to result, which 
cannot include any aggravation of damages caused by tho promisee’s action or 
inaction subsequent to the breach. 

Petition under section 25 of thy Provincial Small Cause 
Court’s Act (IX of lt$87), praying the High Coart to revise tho 
decree of A. S. BALAaanaAiUMiA Atvab, tho acting Subordinate 
Judge of Tatieonu, dated dtfth October 1Q1Q, in firnall Ceoso 
Sait So. 713 of 1010. 

• Oivil ltcvmoa Petition No. BJ1 of 1910. 


1012. 
February 
22, 23 
and 29. 
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The facts appear sufficiently from the judgments aftm-mu 

T. R. Tenkatarama SaHnar for the petitioner. M4NlAQAa * !> ' 

T. F. Stshagiri Ayyar for the lespondont* Lsksv 

Wans, C J. — Tne question raised on this petition is as to the Ke ff^ a - 
date nith reference to which damages should be assessed m an Wb,tb ' 0,j ’ 
action for breach of contract The facts aie these. On the 12th 
of May 1009, the plaintiffs and the defendant entered into a con- 
tract for the delivery by the defendant of 6 candies of cotton at an 
agreed rate within 60 days of thedate of the contract. The defend- 
ant foiled to deliver within the GO days which expired on or about 
the ldth of July On the 4th of September the plaintiffs wrote 
a letter to the defendant xn which they referred to the agieomcnt 
and intimated that if the defendant failed to deliver the cotton 
within one week, after the date ot the lettei he would be liable 
for the loss that might befall the plaintiffs according to the 
market rate at the date of the letter The defendant took no 
notice of tlna letter On the 3rd Octobei the plaintiffs wrote to 
the defendant another letter in which they referred to their pie- 
Vious communication and gave notico to the defendant that as 
he had failed to deliver the cotton after the notice given, ho was 
liable to the plaintiffs on the footing of the market xate at tho 
date of tins second letter and they demanded payment on that 
footing. Tht y then sued this defendant The Subordinate J udgo 
by way of damages gave tho plaintiffs the difference between the 
market rate pre\ tiling in October, that is at the tune the second 
notice was given, and the contract rate. 

lam Unable to agree with the Suboidinate Judge that the 
plaintiffs are entitled to damages on this footing Tho Judge 
refers to Section 03 of the Contract Act which empowers a pro- 
misee to extend the time for the perfoi loanee of the promise Of 
course it would Uavo been open to the parties to extend the time 
by agreement, but thcio is no evidence of any consent by tho 
defendant to any extension of the time and this is not a case m 
which it can be said that silence gues consent In my opinion, 
it is clear that section 63 does not entitle a promisee, for his own 
purposes and without the consent of the promisor to extend the 
time for perfoimance which had been agreed to b) the parties to 
the contract. The mow of tho learned Subordinate Judge was 
that at the time the suit was instituted the contract of May the 
12th was a subsisting contract In support of this Mew 
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Mr Seshagiri Ayyar relied strongly on the terms of section 55 
of the Contract Act He contended that under that section the 
contract was voidable at the option of the promisee that is the 
plaintiffs, and as they bad not avoided the contract, tlioy were 
entitled to treat it as a subsisting contract at the date of the 
institution of the suit 

Now, m my opinion, section 55 entitles a party to a contract, 
where time (as in this case) is of the essence of the contract, to 
say if he is sued upon the contract 'Time is of the essence of 
this contract, you have failed to comply with the stipulation as to 
time, I repudiate the contract 11 It does not enable the pro 
imsee to say “ I elect to keep ahvo this broken contract in the 
hopes that I may hereafter recover heavier damages for the 
breach of the contract than I should bo entitled to rocover at the 
time of the breach of the contract ' Mr Seshagin Ayyar con- 
tended that the only way by which i promisor who had broken 
his stipulation as to time couJd protect lnmself if the promisee 
did not avoid the contract would be to give notice that the con- 
tract was at an end It seems altogether unreasonable to place 
any such obligation on a promisee when ex-concensus the con- 
tract has been broken with refcrenco to a matter which goes to 
the root of the contract The object of section 55 is to protect 
the promisee and is analagous to section 39, as shown by the 
illustration to section 39 This illustration is the statement of a 
case in which the promiseo would be at liberty to put an end to 
the contract, so, under section 55, where a stipulation entered 
into by tbo promisor as to time, which is of the cssonco of the 
contract, is broken, the promisee is entitled to repudiate or put 
an end to, or avoid the contract No doubt section 55 deals with 
tho effect of a breach of a stipulation which is of the esscnco of 
the contract and does not deal with tbo question of damages , but 
the plaintiffs wquld only bo entitled to damages on tho footing of 
tho market rato in October on tho assumption that the contract 
was a subsisting contract m October Tho contract in this cose 
was broken m July and, m my opinion, camo to an end in Ju’y and 
thero ia no evidence of any agreement to extend by tho parties 

Tho cases to which Mr. Seshagin Ayyar refers are clearly 
distinguishable Ogle v Earl Tanc(l) turned on the question 


(1) (1367) L.U., 2 Q.B , 275 p. 2H4. 
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whether there was a new contract to which the Statute of Frauds 
applied. Tho Court held there was no new Contract but an ex- 
tension of time by agreement Lush, J , said " I see no reason 
why, after n breach of contract by non-dchvcry at the proper 
time, tho buyer should not wait at the expross or implied request 
of tho seller, with an understanding between the parties that if 
the buyer should wait, he would still be entitled, if tho seller 
turned out ultimately unable to doliver, to do that which he was 
entitled to do m the first instance, namely, go into the market and 
buy at the then price ” Here the right of the buyer to go into 
the market and buy at the “ then price ” is based on the express 
or supplied consent of the seller 

In Ashmore & Co v. Cox & Co (J) there was an agreement by 
the defendant to sell hemp to the plaintiffs, the shipment to bo 
mado between certain dales The agreement contained a provi- 
sion that if the goods did not arrive from loss of tho vessel or 
other unavoidable cause, the contract was to be avoided It 
became impossible (m a business senso) for the defendants to 
ship tho hemp between the specified dates They shippod hemp 
on a later date (in September) and on October tho 27th 
declared against the contract Tho plaintiffs refused to accept 
this declaration and returned it to the defendants who in 
November wrote that it was the only declaration they wero 
m a position to make The plaintiffs brought anactiou audit 
was held that they w ere entitled to damages with reference to the 
market price m November when the defendants notified their in- 
ability to make a declaration m accordance with the contract In 
this case the defendants by making tho shipment m September 
and by declaring that shipment against the contract intimated 
that they treated tho contract as a subsisting contract and 
having done that they could not be heaid to Bay they weie not 
liable for damages on tho basis of tho market price when they 
finally notified their inability to make a declaration m accord- 
ance with the contract 

In Nt loll <§* Knight \ AsA/on EdnJge y Co (2), whore 
tbo defendants had failed to perform their contract within tho 
time agreed upon, the Court held that they wore protected, 
by the terms of tho contract and were not liable Matthew, J , 
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(1) (ISOS) 1 Q B , 43u 


(2) (1900) 2 Q JJ , 233 atp.30* 
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ilcTXiui* however dealt with the question of the measure of damages aa 
t- if the plaintiff had been entitled to recover In that case the 
UsewAs e ' 0u t which rendered the contract impossible of performance 

occurred m December 1899 aud in that month notice of the fact 

was given to the plaintiff The contract was for the delivery of 
goods during January 1^00 With roforonce to the question of 
damages, Matthew, J , observed tf It appeared that towards the 
end of December the plaintiffs might have obtained another 
cargo at the then market price which was much lower than the 
price at the end of January. But it was insisted for the 
plaintiffs that they were entitled to wait and watch the rising 
market until the end of January, and then claim their damages 
on the footing of the then mail et price In my opinion that 
contention was wholly untenable Having regard to the decision 
in Ro£A v Ibj/senfl), I think the plaintiffs were bound to 
endeavour to mitigate the loss by acting os ordinary men of 
bus ness would have acted that is to say, by determining the 
liability at tbe earliest date at which they woro able to obtain 
another cargo " In the case before us I think damages should 
be assessed with refercnco to the market rate it tho expiry of 
the 60 days agreed upon as tho time for delivery in the contract 
We must set aside the decree of the Subordinate Court The case 
must go back to the Suboidinato Judgo to be dealt with on this 
footing The plaintiffs must pay the costs in this Court, the 
other costs to be dealt with by the Judge. 

Aysimj J AnihOj J -—The facta of tho case out of which this revision 
petition arises are simple Defend int contracted on 12th May 
1909 to deliver to plaintiffs, 6 candios of cotton at Its 147 a 
candy within 60 days He failod to deliver Neither party 
took any action on the expiry of the term allowed (12th July 
1909) On 4th September 1900, plaintiffs wrote a letter (Exhibit 
B) demanding delivery of tho cotton within a week To this 
defendant made no reply On 3rd October 1 <)09, plaintiff wrote 
(Exhibit C) rescinding tho contract and claiming Rs 228 as 
damages, being the difference botneon tho contract price on 
that date 

He sub oquontly brought this suit for tho reco* ery of tins 
amount, and tho Sub Judge has gn tn him a decree ns sued fur 
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Defendant (petitioner) contends that plaintiffs are only Mctteata 
entitled to damages on the basis of tho difference betweon the MAMAaABAS 
contract price and the price on 12th July 1909, when the R L * KKIJ 

contract was broken by his failure to deliver This is the only 

point nrgued Alu “ 1 

The view of the learned Sub Judge, that tho power to extend 
tho time of delivery which plaintiff claims is conferred by section 
03 of tho Contract Act seems to be untenable and is not seriously 
put forward before us SectioD 63 deals only with concessions 
on the part of the promisee advantageous to tho promisor As 
stated in Cunningham and Snephard on the Contract Act u It 
is clear, however that as the act of the promisor must be in the 
nature of a concession advantageous to the promisee rather 
than to the promisee so the consequence of the act must bo the 
relieving of the promisee wholly or in part from his liability 
under the contract ” The section cannot be invoked to support 
an extension of time by tne promisee for his own benefit 

The only povuble basis for plaintiff’s claim is in fact section 
^5 which makes the contract on failure of performance within 
the fixed time, “ voidable at the option of the promisor ” It is 
contended by Air Seshagm Iyer that this section confers on 
the promisee the discretonary right although the promisor 
may havo broken the contract by non fulfilment within the time 
allowed of tacitly treating the contract as subsisting for as long 
as lie likes until it Baits h m to formally rescind it tl at damages 
should bo assessed with referenco to price at date of rescission 
and that the promisee may defer rescission to such a date as 
will enable him to secure the largest amount m the shape of 
damages 

As some sort of safeguard against this being pushed to 
obviously unreasonable lengths he admits tl at the promisor 
may put an end to tlio contnct on tl e expiry of the fixed term 
o” afterwards by specifically stating his unwillingness to per 
form Sect on 55 contains no suggestion of such a proviso 
and one is pn d facip inclined to 1 old tint a reading of that 
section which requires such an unaut housed modification to 
make it reasonable and workable is not tbo correct one 

It appears to me that section 55 read with section 2 ^i) means 
nothing more than this On tho piomi«or’s failure to perform 
within the contract time, ho (tho promisor) io«es tho powers to 



418 


THE INDIAN LAW REPORTS [VOL. XXXVI. 


McrrHiYi. enforce the contract, that is, to claim> any advantage due to 
Masuqasan j timge |£ thereunder. The promisee on the other hand, has the 
IUudiar option of enforcing it or not as may suit him. He may drop it 
— altogether, and in some cases it would be to his interest to do 

so. If he elects to “ enforce >y it ho can only do so hy suing under 
section 73 for damages for breach ; for the contract itself, 
being for performance within a date which is past, is impossible 
of execution m terms. The damages for which ho can obtain 
compensation under section 73 are those u which naturally arose 
m the usual course of things from such breach, or which the 
parties knew, when they made the contract, to be likely to 
result from the breach of it, ” winch cannot includo any aggra- 
vation of damages caused hy the promisee’s action or inaction 
subsequent to the breach. 

This appears to he the natural and equitable meaning of the 
act : and applying it to the present case, I think the damages 
should he reduced to the diilcrenco betweon tho contract price 
and the pnee on 12th July 1909. I concur in the order pro- 
posed by the learned Chiot Justice. 


APPELLATE CIVIL. 

Before Mr. Justice Sundara Ayyar and Mr. Justice Ayitng. 

1812 T VENKATA SEETIIARAMAYYA (Pi aintup), Aipellant, 
2 3 - v . 

V. VENKATARAMAYYA and ANOTiim (Di pendants Nos 1 and 2), 
Respondents • 

3Yafw/w of Property Act (IV of 189m), m 01 — Morlja-je imt—Parlm 

—Non joindtr of attaching money JvCree > older — Sal#, lalidity of. 

Where Alter attachment hy a money tl ec re o-b older of cor tun properly pre- 
eioonly mortgaged by tbe judgment-debtor, tlio mortgagee brought a fcait on tho 
mortgage, without impleading tho attaching decree holder &* a party, obtained 
a decree for sale, and himself boaght the property in execution of hie decree. 

Si Id, that the order for tale, and tho ealo held thereunder were not Limling 
on the attaching decree bolder, and that the latter was entitled to bring tb» 
propertice to male under bis attachment. 


Bocon 1 Appeal No Jlii ef 1210. 
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An attaching decree holder 1 at under section 91 Transfer of Property Act, Venkata 
an interest in the mortgaged property entitling him to redeem the mortgage Seetha 
and is a nece sary party »n a snit on the mortgage ramayya 

(JAiilm** Hunan v Dina Nat a (1001) I LJ1 , 23 All 467, referred to Verkata* 

Second Afplal against the decree of T. Gopaiakrishna Pillai, aA MATY A 
the Subordinate Judge of Kistna at Ellore, in Appeal No 384 of 
1909 presented, against the decree of T Viridarajulu the 
Principal District Munsif of Tanuhu, in Original Suit No 259 
of 1908 


The necessary facts appear from the judgment 
P. Narayanai xurtt for the appellant 
P. Naghdbhushanam for the respondents 

Judgment —In this case the plaintiff is a person holding a ssndara 
mortgage from the third defondant over some property belonging 
to him, the first and second defendants obtained a money decree 
against the third defendant and attached the mortgaged property 
After the attachment the plaintiff instituted a suit for sale on Ins 
mortgage but impleaded only tbe third defendant as a party and 
obtained a decree for sale Tho defendants Nos 1 and 2 then 
made an application to bring the property to sale in pursuance 
of their attachment The plaintiff then put in a claim petition 
stating that the third defendant had no longer any saleable in- 
terest m tho property as he had brought it to sale in pursuance 
of lus mortgage decrco Tho claim \ni disalloncd and he in 
s f itutcd the piesent suit for a declai ation that tho first and second 
defendants are no longer entitled to bring the propeity to sale 
An attaching creditor is one of the classes of persons that are 
entitled to redeem a mortgage under section 91 of the Transfer 
of Property Act A private alienation by the mortgagoi after 
attachment would admittedly be invalid as agamst an attaching 
creditor’s claims to bring tho property to sale in pursuance of 
his attachment Section 85 of tho Transfer of Proporty Act 
requires all parties interested in the property to be made parties 
to a suit for sale Section 91 recognises an attaching creditor 
as one who by virtue of his interest m tho property is entitled 
to redeem the moitgage ^ here can be no doubt that the plain- 
tiff ought to have roado tho attaching creditors, defendants 
Nos 1 and 2, parties to his suit for «ale and as he failed to do so, 
the sale is not binding on them, and they arc entitled to bring 
tho properties to sale under their attachment The decision 
32 
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in Ghu.lo.rn Hussain v. Dina Na(h{l) 13 in accordance -with thn 
view. The fact tint there was an order for sale in that case 
made no difference in the rights of the attaching creditor. A 
mere order for sale does not increase the interest m the 
property which the attaching creditor has by virtue of Ins 
attachment. 

The Second Appeal must bo dismissed with costs 


APPELLATE CIVIL. 

Before Sir Charles Arnold White, Kt. } Chief Justice 
and Mr . Justice Sanlarau Nair. 

M V. CHAPPAN (Plaintiff), Appellant, 
s> 

P. RARU and Tiro others (Dependants), Respondents* 

Mortgage — Smt for rticmptxon— Valuation— Jurifd>tt>o »'~- Malabar Lav> — ifcrtgag t 
iy karnatan, whether a junior m<mier u lound to sue to set aside. 

Tho proper valuation of a suit to lCdcom a moiigOB 01 ® the amomitof t 
mortgage admitted bj the plaintiff to be binding on blm> and not that of t 
mortgag*-® soN 11 p by tbo defendant Jn snob a «uit tbo question of jarisdicU 
hua to bo decided on tho averment* in tba plamt, and r oc. with reference to t 
pleas ot tho defendant 

Chanda v Kotnb* (18S6) I L K ,9 Mad , 20S, followed, 

CTrtni V Kuncht J* nna (1601) ILB.H Mad , £6 at p. 23, referred to. 

When a Larnavan of a Malubjr uirward mates an alienation which ia n 
binding on tbo otlior members, tho Utter need not bus lo set it aside, but w 
recover possession on tho stnm 0 th of tbeir title, m tho absence of pioof 1 
the validity of tho alienation 

Scene v«bera the plaintiff baa himself cxi'cntod the instrument under wbu 
the defendant chum* 

The trustee of a Malabar dcvnoni first executed an «>m for Rs- 50, at 
• ubseqaently rene"cd tbo sauio in a coiisaUdjUd ott» for R», 1,050 and furtbi 
created a fura«Udam tor R*. 1,500, on I he same [ topenj. }Iis rucccssur tut 
to redeem tho ott» for R«. "0 trovtiug tho other mortgage, as invalid 

BetM that U .0 Enit as framed *a» ummtauiabli, nnd tho plaintiff was n - 
hoand 1 ^ sno t0 s c t aside tho later mortgage Mcsud by hi. predecessor. 

Second v Appeal against ^ l0 ^ tcrco ^ tBPOr * ^ lstnc 

J «<?gc oi\ jjortli Malabar, iu Apptul No. 301 of 1003 presentee 


(1) UP01)ILR-,2d \U,au 7. 

• Second Appeal Sc. £042 of 101D. 
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against tho decree of T G Ramaswami At tab, the Acting Caims 
District Munsif of QuiHndy, in Original £>uit No 408 of 1908 

The facts appear sufficiently from the judgment * — 

C . V Ananthal n&hna Ayyar for the appellant 
R R. Subramama Sasir% for the respondents Nos 1 and 2 
Judgment —The plaintiff, the trustee of a n<i>ci$ 07 n, sues to Wbue.OJ 
redeem a mortgage of Rs 50 created by tho plaintiffs karnavan sank?b*n 
on the 21st January 1891 It is admitted that on the 2J«t Niib,j 
February 1905, the flame karnavan mortgaged tl e lands included 
in the mortgage instrument aforesaid with certain other lands 
for Rs. 1,650. On the same day he also mortgaged the equity 
of redemption for Rs 1,500 It is conceded this mortgage for 
Ra 1,050 was a consolidation of three previous n ortgages, due 
for Rs. 900, dated 25th March 1890 and the other for Rs 700 
on the 13th February 1890 and the mortgage for Rs 50 which 
the plaintiff seeks to redeem. The mortgage for Rs 900 has 
been already declared to bo binding on the property 

The District Judge held that the mortgage of Rs 50 is now 
no longer m force as it is merged m the mortgage for Rs 1,650 
and that the plaintiff is bound to sue to set aside the mortgages 
of the 21st February 1905 , and as a suit to redeem on those 
mortgages or t>et them aside will not ho in the Muusif's Court 
he dismissed tho suit 

The question in dispute is concluded by authority Tho 
proper valuation of a suit to redeem a mortgage is the amount 
of the mortgage or mortgages admitted by tho plaintiff to be 
binding on him not the mortgages set up by tho defendant. 

Otherwise if the plaintiff files this suit m a Court of higher 
jurisdiction and succeeds m pioving that the mortgages binding 
on him are less than Rs 2,500, his plaint may be returned to 
him to be filed in the Munsif s Court In a suit of this nature 
the question of jurisdiction has to be decided upon the averments 
in the plaint not with rcferonco to tho pleas of the dofendant, 
see Chandu v 7vombt{l) which is directly id point 

It was then argued that tho plaintiff is boun 1 to sot aside 
the subsequent mortgages created by his karnavan and the 
present suit treated as one to «et them aside is not maintainable 


\l) (1SS6) l L It, 9 Mad , SOS at p 21 

32-a 
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as three j ears from the date of the mortgages had expired 
before its institution and as the amount of the mortgage exceeds 
the jurisdiction of the Munsifs Court 

It may be doubted whether the plaintiff is m the posi- 
tion of a junior member of a tarwad seeking to set aside an 
alienation by Ins karnavan Ho 13 a trustee impeaching the 
conduct of his predecessor m office 

Bat treating the case as that of a member of a tarwad 
seeking to recover possession of properties mortgaged by his 
karnavan, we do not think it is necessary for him to set aside the 
mortgage granted by the karnavan The same contention was 
put forward and disillowed in Chan ?u v Kombi(l), by Keenan 
and Muthdsami Ayyak, JJ , Shei baud and Weis, JJ , in Untn v. 
Kunchi Atnma(2) following the judgment in an earhei case 
Raiwn v Valia Aroa&(3) by Turner, C J and Keenan, J [See 
the judgment extracted in Unm v. Kunchi imma(i)] 

The property of the tarn ad is vested m the members of the 
tarwad The karnavan can alienate the property only when the 
interests of the tarwad require such alienation When he makes 
therefore an alienation which is not binding on the other members, 
it is unnecossarj for the othor members to sot it aside 

They may suo to recover possession on their titlo and they 
would be entitled to reoover such possession if the defendant 
does not prove the validity and binding effect of the alienation 
on the other members of the tarwad The case may be different 
where the plaintiffs themselves havo oxecuted the instrument 
under which the defendant claims 

Certain cases were relied upon by the rospondont’e pleader 
in which it was held that a minor was bound to set aside an 
alienation by his guardian The case of a guardian and a 
minor is governed by a separato article in tho Limitation Act 
Those ca«es may be distinguished on tho ground that in such 
cases a guardi in executes the instrument solely on behalf of a 
minor and if it is not binding on tho minor it ceases to havo any 
legal effect, where is on alienation by a karnavan though not 
binding on the other member* of 1 family maj continue to bo 
binding on tho karnavan 
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Wo therefore reverse the decree of the lowci Appellate 
Court and direct the appeal to be restored to the file and 
disposed of in accordance with law. Costs will abide the result. 


APPELLATE CIVIL. 

Before Mr Justice Miller and Mr Justice Sadasna Ayyar. 
ARIYAPUTHIRA PAD AY .A CHI and two others 
(Defendants Nos 2, 3 and 4), Appellant®, 

JlUTHUKOMARASWAMl PADAYACHI and two others 
(Plaintiffs a*vd First Defendant) * 

Tranefer of Property Act (IV of 1832), as 54 and 118 — Mortgage, usufructuaiy — 
Oral arrangement that mortgagee slould give up possession of tie »>ioi tgjgtd 
property in part, and receive the equity of redemption in part— Sale or 
Etc) atige— Price, meaning of— Evidence Act (/ of 1872) sec Q2— Adverse 
poeeeinon by mortgagee 

A usufructuary mortgagee of Uema A and B sued to redeem uem A alleging 
that item B had been prenously redeemed by him llie defendant plead* d that 
more than 12 years prior to suit the mortgage had been extinguished by an oial 
arrangement by which the mortgagor orally sold item A to the mortgagee in 
consideration for tbe latter anrrentlering item B to the mortgagor freed from the 
mortgage lien. The defendant also contended that the possess on of the mort- 
gagee beesme adverse from the date of the arrangement and ihat the suit was 
barred by limitation 

Per curiam — Held that the transaction pleaded was not meiily a com 
promise in acknowledgment of existing rights but amounted to an exchange of 
property within section 118 ot the Transfer of Property Act if it was not a sal®, 
and was invalid for want of a registered instrument 

Per Milieu, J — The transaction could not bo proved for showing tbi change 
of the mortgagee a possession into adverse possession since the intention to 
discharge the mortgage involved the intention to make certain trai ffera and it 
could not be < aid that if those transfers failed both the parties nevertheless 
intended to discharge the mortgage 

Per Kan as iv a At tab, J — All transfers by conveyance, if they are not 
settle in cuts or declarations of trust were intended by the legislature to come 
within one of tho headings ‘sale, exchange’ cr b ift in the Transfer of 
Property Act, 

Thiruvengidachanar v Raspanalha Ayyangar (IOOJ) 13 M L J , 500, 
issented from 

Price means not ouly money in cun ent com but includes money due on a 
prior debt, and the words * pneo paid ’ will toier cases where tho vendor s claim 
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Second Appeal No. 3314 of 1910 
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for the receipt of tho price is satisfied by giving him what he accepts a» tanta* 
mount to aach payment 

A mortgagee in possession, no such, cannot by merely asserting possession a* 
owner under an invalid sale convert his possession into adverse possession bom 
to prescribe for a title under the Limitation Act 

Byart v PuUdnna (1891) I L R , 14 Mai , 38, Bhagvant Govtnd v. Konfa 
Mahaiu. (1890) iLft, 14 Bom , 279, flawmniu v Kerala Varma Yalta Baja 
(1892) IX It, 15 Mad , 16G and Khiarajmul v Dava (1905) I L It, 32 Calc, 
280, (P.C.) applied 

A mortgage created by a ri gistcred instrument may be proved to have been 
discharged by admissible evidence, (including oial evidence) of paymontof the 
mortgage amount, or by admissible evidence of any other transaction which 
operates as a mode of payment. 

Hamaiatar v lulst Pro»ad Smyh (IUU) 14 C L J , 517, Katttln Bapanamma 
v KatUka. Knst'tamma (1907) IX R , 30 Mud , 231, Xarampalh Onm Sump r. 
TliMu Tttltl Muthoiaiiutt* (1003) 1 L It., 20 Mad , 105 and Gout* Subha Boie 
v Yangonda Noras* nhom (1904) [Lit, 27 Mad , 3o8^refeired to 

lint oral evidence of an Inval d oral conveyance (of which evidonco is legally 
inadmissible) of the equity ol redemption in a portion of the mortgaged property 
in discharge of tho mortgage debt is inadmissible 

Second Appeal against the decree of H. Mobeiily, the Distiict 
Judge of south Arcot, in Appeal No. 359 of 1900 presented 
against tho decree of A Srinivasa Aiyanqak, tho District 
Munsif of Chidambaram, m Original Suit No 751 of 1908 

The facts of the eftso are full) set out in the judgment ol 
Sadasiva Aytau, J. 

K S. Kruhnasuavn Axyatvjar for T Narastmha Ayyangar for 
the uppellantb 

C. V, Ananthah tahna Ayyar aud G. Nat astmhachanar for the 
respondents Nos. 1 and 2 

Milleb, J — I think the Inumction alleged in this case to 
hnvo taken place in 1892 may propeily ho held to he nn 
exchange of property within the moaning of section 118 of the 
Transfer of Property Act, If it is not sale, lly it tho mortgagee 
gave up his light ta possession in part of tho land mortgngod 
nnd the mortgage money due to him and received tho equity of 
redemption in another part of tho land Even if this transac- 
tion was mado hy way of a compromise of disputes it is not 
suggested that it amounted merely to au acknowledgment or 
adjustment of existing rights and the operations amounted, X 
think, to transfers of ownership in nuraovenhlo property. The 
arrangement was therefore invalid for want of a registered 
inatr unont and could not affect the title 
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It is, howev er, contended tLat it may be proved as showing 
the intention of tlio parties to discharge this mortgage at that 
tune \ud so, as showing charge in the nature of the mortgagee’s 
po«se— ion after the date of the arrangements, so is to make it 
adverse to the inoitgagor I he intention to discharge the 
mortgage miolves the intention to make certain transfers and it 
is liupo^iblo to say that if those transfers filled both parties 
nevertheless intended to discharge the moitgage The mort- 
gagor therefore had 00 ) ears for bis suit under Article 143 of 
the 2nd schedule of the Limitation Act and ho has come within 
that time 

The appeal therefore fail®, and is dismissed with costs 

SadaSIVa Ayyar, J — I entirely agreo in the conclusion of Sadasiva 
my learned brother and m tho ie isons given by him for the said At * a8 ’ 
conclusion But oat of respect for the strenuous aigumcnta 
advanced with great acuteness by the appellant’s learned vakil, 

I have thought it not improper to pionounce a judgment in in y 
own words 

Tho facts and pleadings necessary to understand the 
contentions on both sides aio shoitly as follows plaintiff 
sneB for redemption of the plaint A schedule lauds alone, 
though both A and B schedule lands were uBufructually mort- 
gaged in 1885 by a i egistered instrument for Rs 380$ The 
plaintiff's allegation is that the II scheduled lands wero ledeemed 
in 1893 by a p lytneut of Rs 2' 0 and hence, only the A scheduled 
land remained to bi* redeemed on payment of the balauco of 
Rs. 180 i 'lhe contesting defendants (who lep resent tho original 
mortgagee) pic ided (a) that tho A schedule properties were 
“ orally sold ” to the mortgagee in consideration of Rs 1,G00 
due to tho mortgagee under the moitgage document of 1885 and 
some olher documents (the written statement itself using tho 
word “sold”), (fc) that thus tho mortgage documeut of 1885 was 
discharged and tho mortgagee bocumo full owner of the A sche- 
dule properties by tl o oial sale while the mortgagor got back the 
B schedule property free of tho mortgugo charge , and (c) 
that, as the mortgagee and his assignees hare been enjoying the 
A scbedulo lauds as owners by adverse possession from 
1892 for more than 12 years before emt, they have go't a good 
titlo by prescription under article 141 of the second schedule of 
the Limitation riot 
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The Lower Appellate Court held that the mortgage con* 
tract created by the registered document of 1885 could not 
be rescinded by the alleged oral agieemcnt or sale of 1892 and 
that under section 92 of the Indian Evidence Act, oral evidence 
was inadmissible to prove any such agreement. On this ground, 
the Lower Appellate Court confirmed the Afunsif’s decree, allow- 
ing m plaintiff's f ivour the redemption of th e A schedule lands. 
The defendants Nos 2, 3 and 4 are the special appellants 
before us 

The contentions of the appellants' learned vakil were as 
follows . — 

(o) The oral sale of 1693 m lespect of the A schedule 
lands set up by the appellants does not totne undei the definition 
of “sale** or “exchange” m the Irmsfer of property 
Act, it is a peculiar “transfer” of propel ty not covued by 
the Tiausfer of Property Act, section 54, and such a tr msfer 
could bo effected by oral agreement and does not requiro a 
written registered instrument to effect it, though the considera- 
tion for such a transfer and the value of the transferred property 
(roughly) havo been Rs 1,000 

(6) Eien if the oral salo of 1692 is invalid to transfer the 
title to the A scheduled pioperties to the woitgagco, it operated 
as a discharge of the mortgage debt of 1885 charged on both A 
and B schedule properties. Hence the mortgagee’s possession of 
tbo A schedule properties ceased from 1892 to bo tho possession of 
a mortgagee and bec'nno the possession of a trespasser. More 
than 12 years’ possession before slut is trespasser has conferred 
full titlo as owner on tha mortgagee And his assigns, and 

(c) Oral eudcnco can bo givon, notwithstanding section 
92 of tho Evidence Act, to prove that tho obligation of the 
mortgigor to pay money under tho mortgagu has been dis- 
charged} such oral ovidenco need not be restricted to the 
evidence of tho payment of money or its equivalent in moveables 
or choses in action or other personal property. Oral evidouco 
can ho given of an invalid salo (invalid for want of a registered 
writton imtrumont evidencing it) and such invalid salo could 
validly operatu as *v disclnrgc of tho mortgage deed, though 
ineffectual to transfer title. 

As regards contention (a), I think it very improbable that 
tho legislature, when enacting by tho Transfer of Property Act, 
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that a registered instrument is indispensable in the case of a 
transfer of land by side (section 54), transfer of land by exchanges 
(118), transfer of land by gift (123), transfer of interests m land 
byway of lease (section 107) and transfer of interests in land 
by way of mortgage (section 59) where the interest ttansferred 
in any of the e modes is a substantial interest, could have intended 
to exclude any transfers by act of parties of in intei est m 
imtuo\ table property of over Rs 100 in value, from the 
necessity of being evidenced by a registered instrument, or 
could have intended to allow such transfer to bo effected by oral 
agreement or by other than a registered instrument I have 
\ ery little doubt that all such transfers inter vnos were intended 
to be included in the one or other of the transactions coming 
under the heads of “ sale ” (chapter III), “ mortgage ” (chapter 
IV), “ lease ” (chapter V), “ exchange ” (chapter VI) and “ gift ” 
(chapter VHj. Any " transfers " made in the way of creation 
of trusts were provided for ia the Trusts Act, section 5 of which 
says, "no trust in relation to immoveable property is valid 
unless declared by a non -testamentary instrument in writing 
. . registered.’* Section 9 of Act IV of 1882 allowing 

“ transfer of property ” without writing except where a writing 
is expressly required by law, does not weakon to any appreciable 
degree the patent conclusion derivable from a study of the 
Transfer of Property Act as a whole, that the legisl ituie was 
very anxious that all important transfers ot landed propel ty [and 
even transfers oj chosca (section 130) in action and transfers of 
intangible rights (section 54)] should be evidenced by registered 
instrument, so as to prevent litigants from lotting in oral 
evidence as to alleged transfers about the truth or falsehood of 
which oral evidence, it is almost impossible for Coiiits to come 
to a satisfactory conclusion in most cases 

So far as transfers of land by conveyance (that is exclud- 
ing transfers by mortgages and leases) are concerned, I think 
that if they are not settlements or declarations of trust, they wore 
intended by the legislature to come within ono of the headings 
sale, ” “ exchange ** or ‘‘ gift ” m the Transfer of Property Act. 
u Sale” »s defined i» section 54 as a transfer of ownership in 
exchange for i price paid or promised and paitly paid aud partly 
promised, etc. The appellants’ vakil ingeniously argued that 
"puco” means tangible money in current corns, it may be 
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Abita- The Lower Appellate Court held that the mortgage con- 
v tract created by the registered document of 1885 could not 
io«aba- rescinded by the alleged oral agieement or sale of 1892 and 
swam that under section 92 of the Indian Evidence Act, oral evidence 
Badahva was inadmissible to prove any such agreement On this ground, 
Attar j the Lower Appellate Court continued tlio Munsif’s decree, allow- 
ing in plaintiff’s favour the redemption of the A schedule lands. 
Hie defendants Nos 2, 3 and 4 aro the special appellants 
before us 

The contentions of the appellants’ learned vakil were as 
follows — - 

(o) The oral sale of 1893 m lespcct of tho A schedule 
lands set up by tho appellants does not coino undei the definition 
of “sale” or ‘ exchange ” in tho inn^fer of Piopcrty 
Act, it ts a peculiar "tiauskr ’ of piopeit} not covered by 
the Iiausfei of Property Act soction 51, aud such a transfer 
could be effected by oi il agreunent and doos not require a 
written registered instrument to effect it, though the considera- 
tion for such a transfer and tho \aluo of tho tiausf erred property 
(rough !} ) have been Rs 1,000 

(b) Eten if tho oral salo of 2S92 is invalid to transfer the 
title to the A scheduled properties to tho moitgageo, it operated 
as a discharge of the mortgage debt of 1885 chargod on both A 
and B schedule properties Hcnco tho mortgagee’s possession of 
tho A schedule properties ceased from 1892 to be tho possession of 
a mortgagee and became tho possession of a trespasser More 
than 12 years’ possession bcfoie suit as trespasser b is conferred 
fall titlo as owner on tho mortgagee And Ins assigns, and 

(c) Oral ovidonco can bo given, notwithstanding soctiou 
02 of tho Evidence Act, to prove that tho obligation of the 
mortgagor to pay money under tliu mortgage has been dis- 
charged, such oral evidence need not ho restricted to the 
evidcnco of tho payment of mono} or its equivalent m moveables 
or choses in action or other personal propert}. Oral evidence 
can bo given of an invalid salo (invalid for want of a registered 
wntton instrument evidencing it) and such invalid salo could 
vahdly operate ns a discharge of tho mortgage deed, though 
ineffectual to transfer title 

As regards contention (a), I think it very improbable that 
tho legislature, when enacting by tho lransfir of Propert} Act, 



\0L. xxv vtt] MADRAS SERIES 427 

that a rcgisteiod instrument is indispensable in the case of a 
transfer of land by sale (section 54), transfer of land by exchanges 
(118), tcansifer of lana by gift (123), transfer of interests m land 
by w i) of lease (section 107) and transfer of interests in land 
by way of mortgage (section 59) where the interest ti ansferred 
in anj of tbe«e modes is a substantial interest, could have intended 
to exclude an} transfers by act of parlies of in intei esfc m 
lramox cable property of over Us 100 in value, from the 
necessity of being evidenced by a registered instrument, or 
could bare intended to allow such tiansfer to be effected by oral 
agreement or by other than a registered insti uinent I havo 
\ery little doubt that all such transfers inter nios weie intended 
to be included in the ono or other of the transactions coming 
under the heads of “ sale ” (chapter III), ‘ mortgage ” (chapter 
IV), "lease '(chapter V), “ exchange ’ (chapter VI) and " gift” 
(chapter Vlty Any “ transfers ” made in the waj of creation 
of trusts were piovided for in the Trusts Act, section 5 of which 
sajs, “no trust in relation to immoveable property is valid 
unless declared by a non testamentary instrument in writing 
registered” Section 9 of Act IV of 1882 allowing 
" transfer oE property ” without writing except where a writing 
is expressly required by law, does not weaken to any appieciuble 
degree the patent conclusion deuvablo f"om a study of the 
Transfer of Pioperty Act as a whole, that the legisl iture was 
very anxious that all important transfers of landed p rope ity [and 
oven transfers OJ choses (section 130) in action and tian fers of 
intangible rights (section 54)} should be evidenced hy togistored 
instrument, so as to prevent litigants from letting in oral 
evidence as to alleged transfers about the truth or falsehood of 
which oral evidence, it is almost impossible for Corn ts to como 
to a satisfactory conclusion m most casos 

So far as transfers of land by conveyance (that is exclud- 
ing transfers by mortgages and leases) are concerned, I think 
that if they are not settlements or declarations of trust, they wore 
intended by the legislature to como witbm ono of the headings 
11 sale, * “ exchange ” or ‘ gift * m the Transfer of 1 roperty Act 
M Sale ” is defined in section 54 as a transfer of ownership m 
exchange for a price paid or promised and paitly paid aud partly 
promised, etc. The appellants’ vakil lugemousl) argued that 
“puce” means tangible money in current coins, it may be 
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currency notes, and does not mean any other valuablo consider- 
ation Thus according to tins contention, it I sell my land to 
another in satisfaction of Rs 300 which I owe to him on 
a promissory-note, the transaction is not a “ sale ’ within the defi- 
nition of the Transfer of Propertv Act, because I did not receixe 
nor was I promised in future auy current corns a-* “ price ” Of 
comae inordinary parlance it is undoubtedly i “ sale,” and in 
tins very case, the appell nts in their statement tall oil of the 
oral sale of 1893 ui cousidei ition of mouoys not paid or promised 
at time of sale but of moneys duo on piio' debts Ilowovcr I 
find m Bouvier’s Liw dictionary th it the word ‘ puce” signi- 
fies that * it consists in inonoy to bo paid down, or at a future 
time for if it be of anything clso it will no lougcr be a prico, nor 
the contract a sale, but oxch ingo or b irtor " aid Shehiekd, J , 
hi 1ns commentary on the Transfer of Property Act says “price * 
includes “ money only” Tho startling result of this technical 
view is that many so callod sales of 1 ind whoro tho consideration 
is tho satisfaction of the old debts due to tho vendoo as creditor 
uro not “sales ’atoll undor tho Transfer of Property Act Pushing 
tho waiter fuit her, suppose the puiclmsor hands over Government 
promissory notes or a chequo on a Government Hank or on tho 
Bank m which both parties havoinvested their money, or currency 
notes insteid ol money, can it bo said lio dois not pay “prico” 
for Ins purchase I do not think that sucli wan tho intention of 
tho legislature by tho wero uso of thu word “ pnoe ” If tho 
price is Gxed in tho conveyance in current coin, I think that tho 
words “prico p ud ” will color cases whoro tho vendors claim 
for tho receipt of th i prico is satisfied by giving him what 
ho accepts as tantamount to such payment lor mstanco, if 
ho Bays in effect, “ llore I own you tbreo hundred rupees undor 
promissory noto and you now owo mu throe hundi id rupees as tho 
pneo of the land I sell Why should wo go through tho farco 
of your pa) mg mo Its 300 m current coin for tho purchase 
monoy and my Lauding it back to you to repay ) our promissory 
noto debt? Wo shall tiko it that both processes have taken 
place” I think that in auoh a caso wo inusttako it that tho 
" pneo ” was paid and tho transaction is a “ sale ” though no 
coma tvero notually paid by tho purchaser. Jf two persons 
umtuall) exchange two things (neither of which is ** monoy only”; 
it may bD an oxchango or oartcr and uot a sale Uut if they 
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mentally fix tlio values o£ tlie exchanged tilings in current com 
and then exchange them as of equal value, I think they nrght 
he held to effect “ «ales,” and not to pay “puces” and not 
merely to effect an oxch mge or barter. 

Even if 1 am wrong m bolding that i conveyance of 
land in consideration of the moneys already due to the vendee 
by the Vendor do eomo under tie definition of “sale” in 
section 54 of Act XV of 1882, I think such transactions ought 
to be brought under the definition of u exch mge ” under 
section US of Act LV oi 1882, which n akes all the piovisions 
as to the mode of effecting tiansiers of laud by silcs applicible 
to transfer of hind by exch mges abo u Lxchangc " according to 
the definition in bcctiou 118, is a mutual twiiiofer of < wneiship 
of two things, neither of which is “ money on.y It seems to 
mo that if a conveyance of land foi a debt due by the vendor 
to the vendee is not a “ sale” it is deaily au “ Lxchange” as 
the debtor-vendor transfers his ownership in laud (winch is not 
“money and ajjortron not iuonoyonly”) while the ^cudeotiansfers 
the ownership in his chose in action (the debt due by the vendor) 
to the debtor-vendor (so as to merge and ovtmmnsli the debt 
the debtor and creditoi becoming the same individual by the 
transfer of the debt to the debtor himself) Ileic also, the 
Chose m action so tiansferred in its turn, is not “ money only ” 
It is argued that the vendee ci editor docs not transfer lass rights 
as creditm to the \endor-dcbtoi hut only treats tlio debt as 
discharged. Ibis seems to me to be merely a pla\ upou words, 
for the debt is relinquished m favour of the debtor, aud tho 
substance of the transaction is a transfer of tho debt to the 
debtor. Iu fact, where a testator relinquishes, by his -will, a 
debt in favour of tho dohtor, it is oppropnatcly styled a gift, by 
way of legacy, of the debt to the debtor, and where a muitgageo 
relinquishes his mortgage debt ho ficquently does it by executing 
a reconveyance of tho mortgage interest" created under tlio 
mortgage deed to tho mortgagor. 

If such transfers of 1 wid do not come under either tho ho ids 
of “sale” or “exchange”, the extraordinary result would ho 
that a conveyance of lands north even a lac of rupees 
ho legally effected by ora! agreement if tho purchanr Rods 
tho money a few day s hoforo the oral conveyance md 
his debt a few days afterwards as consideration for U « 
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conveyance I refuse to belie ve that sucli a result could have 
ever been dreamt by the Legislature I have no doubt that 
all conveyances of ownership right in lands were intended to be 
bi ought under “sales” or “gifts” or “exchanges”, and that 
a conveyance for a lac of rupees due on a promissory-note to the 
vendee was not intended to be excluded from the necessity of 
being evidenced by a registered instrument 

Reliance is placed by the appellants’ learned vakil on a case 
decided by this High Court but not leported in any authorized 
reports. It is found in Thiruvengidacharuir v. Ranganalha 
Ayyangar[l) } where it was hold that when two brothers orally 
gave their lauds to their sister in satisfaction of some claim of 
hers against them, “the transaction was not 1 gift nor a sale 
nor an exchange under tbo Tiansfer of Property Act” With 
the gicatest respect, I am cloar in my mind that it was either a 
8 1 I 0 01 1 mut 1 il “ excli mgo ” of tw o things, neither of which 
was “ money only ’ and I am therefore not prepared to follow 
this case, I know that whoro a compromise) ia not intended newly 
to crcito 0 " effect a transfer of title, but is only an acknowledg- 
ment of existing rights in lands, it is not a sale or exchange 
[seo Krishna Tanhajt v Jba Shetti Palikl 2)] and need not 
comply with the provisions of bcction 54 of Act IV of 1882 
in order to bo treated as valid. But neither the prosont case 
nor that m Thiruievgxdaduirtar v Rmginatha Ayyungar[\), is 
such a caso of compromise 1 therefore overrule tho appellant’s 
contention that a registered writing was not necessary to validate 
tho illegcd sale of 1892 I might hero be permitted to exj re*-* 
thu wish that tho British Indian lcgiBl ituro would pass an 
enactment making a rcgistcicd writing uidispeua iblo for the 
validity of all ‘-cttlomont*, partition agreements, and wills and 
authorities to adopt throughout British India, mal mg very few 
exceptions in special cases (such as boldurV and s ulors’ wills), 
to that tho Hood of intricate) and unccrtun litigation on such 
questions might I o brought within bounds ami the perjury in 
couuection with wills executed ont of tho Presidency towns aud 
with p irtitiuna and adoptions might be put an end to to sotno 
extent 

Thu next contention of thu appell »nt*' \ tkil b ised on tho 
Limitation Act is not bUbt unablo, a>, if the original mortgagee 
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continued to hold possession is mortgagee owing to tho alleged Asm 
sale of 1893 being invalid »ud ineffective to convey to him the * vt * lzx 
ownership m the equity of redemption in the A odiedulo proper- 
ties» ho cannot hy meroiy assorting possession as owner under the swim 
invalid sale convert his possession ns mortgagee into possession Sadmiva 
as owner even granting that the mortgagee knew and acquiesced AyVab J. 
in his assertion Byart v Puttanna(l) Kamunnt v Kerala 
Parma Valta Eaja{ 2), Bhagvant Ooun l v Kondi talad 
Aftxhadu(3 ) and Khiarajmal v Domi(4), clearly lay down that 
article 144 cannot be invoked in favour of the mortgagee if the 
mortgagor is not barred by article 148 from redeeming and re 
covering possession of the mortgaged property 

The last contention about the admissibility of oral 
evidence to prove the alleged discharge of the mortgage of 2881 
might be disposed of shortly A mortgage mi^ht oven if 
created by i registered instrument, be proved to have been 
extinguished by lotting in admissible evidence (including oral 
evidence) of payment of the mortgage amount or by letting m 
a dmetibfe evi fence of any other transaction which operates as a 
mode of payment — Ramivatar v Tulst Prasad 8mjh( 5) It lias 

been similarly held in Kattika B ipunumma v Kalli! i Kristn m 
ma(6) that while a subsequent oral agreement to modify tho terms 
a registered maintenance deed cannot bo j'Wned, the fact tbit 
in particular years the obligee was m possesion of certain lauds 
of the obligor and pai 1 heisclf tho maintenance amount out of 
the profits of the lands can bo proved Sco also Karampalh 
0 nn» Kurup \ Tlekku Vittil Aluthoral uttt{7) and Goteti Subha 
Row v Vangonla Narasimh m(8) Ilcie tin defendants do 
not seek to pro\e that by tho payment of any money or by tho 
receipt by tho mortgagee of profits of other lands of the mart 
gagor, the claim of tho mortgigeo was pail up ml thus tin 
mortgage was extinguished, but thoy wish to prove an invalid 
oral conveyance (of winch ondeuce is legally inad mssible) of 
tho equity of redemption in i porti n of tin mor gaged property 
as having had the effect of tht payment of tho mortgage 
money Oral evidence to pto\e i c n\e\smo a> equivalent 

n) (1391) I LB 14 Mad 3S. (-1(189) I LB lo Mad ICO 

(31 (1890) I LB It Bo d79 (4) (190 ) I L ll 3> ( ale., 29l»(j»CL) 
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to payment of money lias not been allowed in any of 
the cases cited and could not bo allowed. Receipt of mosno 
profits by possession of lands and receipt of moneys can be 
proved by oral evidence but not an oral sale of lands worth more 
than Rs 100 nor can such oral sale bo taken as equivalent to the 
payment of the valno of the land lnmlidly sold. 

In the result, the Second Appeal fails and is dismissed 
with costs. 


APPELLATE CIVIL. 

He fore Mr. Justice S titular a Ayyar and Mr. Justice Sadasiva 
Ayyar. 

MEERA KASIM ROWTHEIt and six others (Defendants), 

. Appellants, 

v. 

G F F. FOUL KES (sox of tub Rev THOMAS FOHLKES) 
or ms agent E S B STEVENSON (Plaintiff), Respondents.* 

Ettatei Land, Act ( Madrai Act I of 1908), «*. 9, 11, 151, 167 and 187 (?)— 
Cuttom or contract * tabling tenant to build on ryot* land, validity cf. 

A custom or contract entitling a not of agricultural land to *rcot building* 
thcroon, is not opposed to tho provision* of the Zladrae Estate* Land Act, und 
can bo enforced n^ainit tbo landlord, though such erection* may impair the 
value of tlio holding for agricultural purpose*. Tho effect of *aoh a ca*tom f* 
•imply to tunica it an impact! term of tho contract of tenancy. 

Second Appeal against tho docreo of H. 0. D. Hardino, the 
District Judge of Salem in Appeal No. 200 of 1909, pro/errod 
against tho deerm of Muhammad Abduliiis Sauib Bahauub, tho 
Head-quarters Doputy Collector, Salem, in Summary Suit No. 12 
of 1903. 

Tho facts of tho caso .txo sot out in tho judgment. 

A. Itamachandra Ayyar for tho appellants. 

T. Ranquchariar for tbo respondent. 

Jcdomlnp — Tho plaintiff in tho suit is a mittadar in tho Salem 
district Tho defendants aro rjots holding certain land under tho 
plaintiff Tho object of tho suit is to eject tho defendants. Tho 
right to eject is based in tho plaint on tho ground that tho 
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defendants built a Louse for tbe purpose of having a skin godown 
on a portion of the holding which according to the plaintiff the 
defendants had no right to do The plaint alleges I hat “the act 
was li »ble to cause damage to the relationship of landlord and 
tenant pre\ ailing between the two parties and to the rights and 
reliefs which the plaintiff has under the Madras Estates Land 
Act ” (paragraph 11 of the plaint) In the written statement the 
defendants pleaded that the ryots, from time immemorial, had 
been claiming th© right to build skin godowns, indigo godowns 
bungalows, etc , to live in and let out, on tho lands in respect of 
which assessment was collected in Salem mitta and that the 
plaintiff mxttadar and his predecessors had accepted such ri«ht 
The Deputy Collector dismissed the suit 

On appeal, the District Judge has held that the defendants’ 
act in constructing a skin godown or tannery was improper and 
he granted an injunction against the defendant, directing him 
to dismantle the tannery and to discontinue tanning in the 
field The defendants relied upon a custom in the mitta , accord- 
ing to which ryots holding agricultural land wero entitled to 
erect skin godowns aud tanneries and relied on tho judgment 
in a previous suit by the mittodar against another ryot in 
Original Suit No 385 of 1904 In that case it appears that a 
custom of the sort pleaded by the tenant was upheld by the Courts 
The District Judge observes, with respect to the judgment in that 
suit, that the specific question whether a tannery would rende r 
the land unfit for agriculture was not raised and that Act I of 
1908 was not then in force Tho circumstance, however that 
the question whether a tannery would render the land unfit for 
agriculture was not raised would not render the judgment in 
admissible in evidence or deprive it of all weight, as the effect 
of the custom, would be to render the defendants’ act proper even 
if the tannery rendered the land on which it was erected nnfit 
for agriculture I lie effect of tho defendants’ plea in fact is to 
make it a part of tho contract between iho parties, that a skin 
godown or tannery might be erected, although no express pro- 
vision to that effect bo made in tho contract between tho parties. 
With respect to Act I of 1908 we are unablo to find any provision 
in it which would render such a contract or custom invalid 
Section 151 enacts that “A landholder may institute a suit 
heforo tho Collector to ejeot an occupancy ryot from his holding 
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only on the ground that the ryot has matonally impaired the 
value of the holding for agricultural purposes and rendered it 
substantially unfit for such purposes ” 

Reading it with clause (g) of section 187, which lays down 
that “ Nothing m any contract between a landholder and a ryot 
made before or after the passing of this Act, shall entitle a land- 
holder to eject a ljot otherwise than in accordance with the 
provisions of this Act,” and also along with section 9, which 
provides that “ No landholder ‘'hall as such bo entitled to eject 
a ryot from his holding or any part thereof otherwise than m 
accordance with the provisions of this Act/' section lol appears 
only to restrict the right of the landholder to eject the ryot 
by limiting it to a case whore a ryot has materially impaired the 
value of the holding for agricultural purposes 

Section 11 has been relied on by the learned vakil for the 
respondent It states that “aiyot may use the land in his 
holding in any manner winch docs not materially impair the value 
of the land or render it unfit for agricultural purposes ” But 
tins section does not deprive him of the benefit of a contract or 
usage which would entitle lum to use it m a mauner winch might 
impair the value of the land for agricultural purposes After 
all, the contract or usage would simply amount to a permission 
to tlio ryot to use the land foi other than agricultural purposes. 
It would no doubt, probablj have the effect, in case of relinquish 
ment of the land by lum, of depriving tho landlord of the benefit 
of letting it out aga n for agricultural purposes There is, 
however, nothing m the Act which renders such a contract or 
custom unenforceable against the landholder 

The District Judge has not considered the evidence of custom 
as a whole before recording a finding on the question The res- 
pondent contends that there was no definite issue on the question 
of custom, although the defendants’ right to erect a skm godown 
or tannery was generally put id issue It is, we think, desirable 
that a speoific issue should be raised on the question and decided. 

It will be necessary to find the limits of any customary right 
which the ryot may possess to erect a tannery Tho appellants' 
pleader is hardly prepared to go the length of contending that 
the whole of a holding could be used for such a purpose 
^ We shall therefore reverse the decree of both Courts and 
remand the suit to the Coart of 1 irst Instance for fresh disposal 
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after framing a specific issuo on tlie question, whether the 
defendant was justified by any legal and valid custom in erecting 
a shin godown or tannery and what are the exact incidents of 
such a custom Both parties will be entitled to adduce fresh 
evidence All costs up to date will abide tbo result. 


APPELLATE CIVIL. 

Before Mr Justice Sundara Ayyar and Mr Justice 
Sadama Ayyar 

VADIYLLAM PILLAI (Defendant No 1), Appellant, m 2 . 

July 18 

NATE SAM PILLAI and anothbb (Plaintiff and Defendant No 2), 
Respondents * 

Hindu Law — Joint family — Alienation by managing member m pari for 
necessity— Co parcener e suit to set it aside— Form of decree— Practice 

Whera tho managing member of a joint Hindu family cons sting of himself 
and his nephew told family property for a consideration, of which j art w as found 
lo bo binding on the family and the nephew sued to recover 1 ix si aro of tl e 
property from the al enee 

Held that according to equitable pnnciplcs, in the absence of anjtling 
appearing to the contrary the whole of the consideration for tbo sale tl e valid 
as welt as tho invalid port on thereof must be distributed over the whole of the 
property sold id proportion to t! e value of each part 

Marappa Gaundan v Rangaiamt Qaundan [{1900) I L B , 23 Mod 83] 
dissented from 

Tl e proper decree in snch a case is to decree to the plaintiff 1 i« share of tl e 
property sold after division by metes and bounds on condition tl ot ho pays to 
tbo defendant a proportionate sharo of t) e consideration found binding, together 
with mesne profile from the day that ho deposits the amount into Court and gives 
notice tlieioof to the defendant 

Second Appeal against the docrco of L L Thobntov, tho 
District Judge of Trtchtnopoly, m Appeal No 34 of 1909, 
prefeired against tho decree of K S Kotiundarama Ayyae, tbo 
District Munsif of Sriraogam, in Original feint No. 402 of 1907. 
lhe necossary facta appear from the judgment 
I he Honourable Mr. T V Se'hagtn Ayyar for tlio appellant. 
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Tapwehm T Nati n Ayyar for the first lespoudcut 
HatLam Jodombm —A question of Hindu Law of some importance 

„ has been ruined for decision m thig Second Appeal The neecs 

Scndaba 1 r , 

Atsaeand sary facts any bo \uy buefly stated. One Mamckam ana 
Atvae^JJ Chmnappa wero two Hindu brotluis They were living sepa 
lately for a consider iblo tune llie plam+ilf is the son of 
Mamckam Ho Sues to reco\cr oue half of certain lands which 
wore sold by Chmnappa iu 1899 B\ ideutly the lands m 
question as will as other pioporty belonging to the brotlieiS were 
managed by Chmnappa The plaintiffs ca^e was that he and 
Chmnappa were undivided members and that the sale made by 
Chmnappa was not binding on hnn Ho therefore claimed to 
l eoo\ oi one-half of the prjperties Bold treating the sale of the 
otborhalf as \alid, as Chmnappa was entitled to alienate his own 
share for consideration 

Several questions of fact wore raised by the defendant which 
it is unnecessary to teFer to fui the purpose of tins judgment 
The Lower Courts found that the famny was undivided -Lhe 
Appellato Court also overruled the contention of the defendant 
that tko plaintiff s right to a share of the family properties was 
extinguished by the statute of limitations no mod reason has 
been shovn for interfering in Second Appeal with the finding on 
this latter question 

Mr Seshagin Ayyar argued that the plaintiff was estopped 
by his conduct from disputing the alienation made by 
Chmnappa but the finding of the Munaif on the question of 
estoppel was against him and no facts have been brought to our 
notice Minch would show that the plaintiff was estopped The 
Lower Appellate Court hold that out of Rs 500, the consideration 
for the sale deed, (Exhibit VIII) executed by Chmnappa, Rs 250 
was borrowed by him for purposes binding on the family consist- 
ing of himself and his nephew, tbe plaintiff, but that the remaining 
Rs 250 was not binding on the plaintiff. On these facts he had 
to decide what decree the plaintiff was entitled to He came 
to the conclusion that the plaintiff was entitled to a decree 
for the half share claimed by lum without making any pay 
inents to the defendant lu doing bo lie considered lumself 
supported by the authority of the decision, m Marappa Gaundan 
v £tangasan\i Gaundan (1) In Second Appeal it is contended 
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by tho learned vakil for tho appellant that the viow taken by 
the Judge 13 wrong Mi Seshagin Ayyar asks us to proceed on 
the basis that the amount Rs 250 which is found to have been 
borrowed for family purposes must bo regarded as a charge on 
the plaintiff’s share of the property , he ar_'ue3 that the 
family having benefited to the extent of Rs 250 by tho «alo the 
plaintiff cannot recover his share without paying that amount 
In effect, ho asks us to treat Chmnappa as having sold his own 
half share for the portion of tho consideration which has heeu 
held to bo not binding on the family and the other half sli ire 
for the portion held to bo binding Mr Nates 1 Ay yar for tbe 
respondent osLs us to do just the contrniy, that is to hold ihat 
Chmnappa must be taken to have sold his own half shaie for the 
portion of the conn lerat ion 1 eld binding on the fmnlj and the 
remaining half share for tho portion held not to bind the family 
We can find no legal principles on which wo can adopt either of 
the e Q conr es According to accepted equitable principles, in the 
absence of anything appearing to tbe contrary tl e consideration 
for tho sale must ho distributed over the whole of the property 
sold in proportion to tho value of each part On this principle 
the whole of the Rs 500 must be distributed over the shares 
belonging to the plaintiff and Chmnappa respect inly There is 
no ground for supposing that One portion of tho consideration 
was allocated to a p irticular half share and tho other portion to 
the other half share The \alid portion of thw consideration as 
well os the invalid portion must be distributed over each of tbe 
half shares of tho plaintiff aud bhinuappa respectively 

Tho result would be that the plaintiff would be bound to pay 
one half of the Rs 250 hold Inn ling 01 the fnmilt that is 
Rs 125, beforfl ho cl i recovei posse sion of t e half shir 
claimed by him 

Only one decided < aso — Sfarap) i Gan fan v Ann fasnmi 
Gav.ndan {\ ) bearing on the point lias bi t* n brought t our 
notice, namely tlio oast relied on b\ the Distint Judge dint 
ca s o was in its facts similir to the pie mt om A Hid lu fithtr 
sold certain pnperty The sik was lull 1 be it valid but 
portion of tho consideration was found to Lave been used for tho 
benefit of the family, namely for the discharge of a mortgage of 
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VimvitAM the family property The sale was impeached by the alienor’s «on 
Natmam Sdbrahmanta Ayyar, J , held that the son was entitled to recover 
St/ftBARA k' 3 half share without repaying any portion of the consideration 
Attar ami which was Used for the benefit of tho family With great 
Attar jj deference to the learned Jadge we find it difficult to accept the 
reasoning on which his judgment is based He was much in- 
fluenced by tbe practical meonvemenco winch, according to linn, 
was likely to arise if tho alienee was allowed in such a case to 
claim reimbursement of a portion of tho consideration found to 
ho binding on tho family Iho learned Judge observes, w now a 
sale of joint property by a co parcener, though made without 
legal necessity, is in fch r presidency valid to the extent of the 
vendor’s share Suppose that that sharo is really woith the whole 
of tho amount paid by the vendee as the price, why should be 
get anything moie Noxt, suppose that that sharo is really worth 
less than the price paid The vendee cannot, in such a case, 
reasonably ask for a charge for more than the difference between 
"the real value of the sharo which he gets and the price he lias 
actually paid It is scarcely necessary to eay that questions as to 
such v alaation are often not capable of easy or satisfactory 
settlement ’ The whole of this reasoning proceeds ou the 
assumption that when a co parcener sells Ins sharo as well as the 
shares of other members the other co parceners are entitled to 
raise the question as to what is the real value of the share of the 
alienor It cannot be doubted that a co parcener is entitled to 
pait with his own share in any family property for any const 
deration be pleases It is equally clear that as between the 
vendor and the vendee in the absence of any contract to the 
contrary the consideration for a sale will be apportioned between 
all the items of the property sold m ca»e of dispute There 
seems to be no reason for allowing the alienor s co parceners to 
ask the court to adopt any other principle It may be, as 
observed by the learned Judge, that questions as to valuation are 
often not capable of 1 easy or satisfactory settlement/ but 
assuming it to be so, the right of a co parcener to sell his own 
property being now well recognized, the equities as between tbe 
vendee and the other co parceners have to be adjusted by the 
court in tho best manner possible, nor does such adjustment 
seem to present any insuperable difficulties No question is 
raised m this case of any collusion between the vendee and 
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Cbinnappa, and it is difiicult to find any reason for proceeding Vabiveiam 
on any other view than the principle already enunciated of ap- i, AI e 8AM 

portioning the consideration on the whole of the property sold. ^ 

The lo irned Judge proceeds to say “ The simpler and the better Attah 
view undoubtedly is that if the vendee wishes to stand by a sale Sai>a*iva 
which is valid only partially, such as the present, he must bo At ' ab » JJ. 
content with the vendor’s share but that if he wishes to repudi- 
ate the transaction altogether, his remedy is only against the 
aendor in a suit for the return of the price paid, on the ground 
that the consideration for the payment failed” It is hardlj 
necessary to say that tho leinedy proposed might be altogether 
useless in many rases On the whole, the proper course in this 
case appears to be to direct that the decree of the Lowei Ap- 
pellate Court bo modified by decreeing to the plaintiff a half 
share m the properties sold by Chmnappa, after division by 
mete-j and bounds, on condition that he pays to the defendants 
Rs 125, with mesne profits from tho day that he deposits the 
said amount of Rs. 125 into Court and gives notice thereof to 
the defendants. 

The memorandum of objections relates only to the form of 
the decree and as wo have already dealt with it no further order 
is necessary. The defendants will pay two thirds of the plaintiff’s 
costs throughout. 
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Before Mr Jutftce Sundartt Ayyar and Mr Justice Sadasna 
Ayyar* 

it VCERAMMA (Plaintiff), Appellant, 


0 CHENNA RBODI and two omens (DEtENpAvre), 
RESPONDENTS * 

huitin Evh I rnct Jet (I of J872) t> 107 <i»d 103 ' — future of preiiMphon — 
Adxtnt postetno. , (net. mj o/ 

rt ere n no | r vumpticm in law that a porioo was nhve fo- ,eyen y<*ara froui 
II 0 time whou hu w nlfcst heard oF Sections 307 ai d 103 oF the Kt idg nee Act 
deal uittt the j rocedur® to bo followed wl eu a question is caiBorl before a Court 
as to whether n person i* alive or dead but do not lay tiowu any prom caption as 
fo ho iv long n man was olive or at what liroo he died 

2?arl\ * iol 5 j1u[( 1910)I L R 37 Calo,103] and Jfohawji'iod^AorV v Jinn/Jg 
AU ((.1913) ILK 3* AIL, 36] followed 

Assuming tbit the Court coaid mile a presumption that a por&oa Was alive 
for seven years after he wai last board of it depends on the ciroomstanceaof eaoh 
case wi ether U o Court would draw auoh a presumption or not 

A person in yu-Bsession without title cannot tact his possession to tha* of 
a iQttier if he dl 1 not enter on possess on as the heir of that other 

Second Apibal against the decree of M. G 11 O 3 E, the District 
Judge o£ Cuddapah in Appeal No 127 of 1909, presented 
Tguaafc tho decree of G Sdbbiah Sasiky, tho District Muawf ot 
Proddatur in Original Suit No 660 of 1908 

The facts at the case appear fully from the judgment 
P B Ganapaihi Ayyar for the appellant. 

S* Gopalasuami Ayyangar far the respondents 
Judgment — This is a suit for possession of a house site The 
plaintiff stated m her plaint that the house was purchased by 
hor elders, tb it her husband left the place and went away to 
foreign places, that she and her father m-law lived in it subse- 
quently for five or six years, that the father-in-law, then died, that 
she then continued to live m tho house for sometime till it fell 
down, that she then went to live with hor brother m another 
village and that when she returned to the village in 1908, aho 
found that the defendants had trespassed on it 


Second Appeal No 32 of 3911. 
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The defendants put the plaintiff to tho proof of her title and 
possession. The case that the plaintiff attempted to make out 
at the hearing was that sho succeeded to the house as the heir 
of her husband No positive evidence was adduced to show 
that her lmshand survived her father-in-law Sho could not 
succeed unless the Court found that she did *o It is argued 
by tho learned vakil for the appellant that the Appellate Court 
was bound to presume that lier husband lived for a period of 
seven years after he left the village and that as the fatlier-in-law 
died before the expiration of the seven years tho husband must bo 
taken to have survived him Reliance is placed on the combined 
effect of sections 107 and 108 of the Indian Evidence Act. The 
former section states that if a person is proved to have lived 
w.lhiu a period of 30 years and the question is whether he is 
alive or dead the onus is on the party who asserts that ho is dead 
This is qualified by section 108 which lays down that when it is 
proved that a person has not been heard of for seven yeais by 
those who would naturally have heard of him if ho had been 
alive the burden of proving that he is alive is ou the porsou 
who affirms it It is argued that inasmuch as under section 
107 it is enough to prove that a man was alive within 30 
years to throw tho onus of proving his death on tlio paity who 
asserts it there is a presumption that ho lived during the JO 
years and that section 108 modifies it only where it ts proved 
that the person was not heaid of for seven yeais he aro 
unable to agroe with the appellant’s vakil as to the meaning to 
be put on section 107 Both sections 107 and 108 deal with 
the procedure to be followed when a question is laised bo r oro 
a Couit as to whether a person is alive or dead Neither of 
these sections in our opinion lays dona any presumption as to 
how long a man was alive or at what time ho died Tho 
contention for tho appellant is not supported bj anj Indian 
authority cited before us On tho other hand, the view wo take 
is supported by tho pionounccment of the Calcutta High Court 
in Narla v Lai i?a*u(l) and of the Allahabad High Court m a 
recent Full Bench dccisiou in Muhammad Sharif \ Banda Jfi(2) 

A passago from Lawson on Presumptive Evidence has been read 
to us which goes to show that la America there is a preemption 
that a man was ahvo uutd tho expiration of the period of se\en 


\eebamma 

CnnwA 

rEDm 

SCNDARi 
■A WAR A\[> 

Sadasiia 
Ayaab, JJ 


(1) (IMG) 1 L B. 37 CaIo., 103 (2) (1912) LL B, 31 All, 36 (IB) 
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Vekbamma years from tlio time that he i\as last heaid of. That in our 
Chens a opinion is not the Indian Law. 

l t£0 ' 1 Then it is argued that there 15 at least a presumption of fact 

Soni aba that the husband was alive for seven years after ho was heard of 
Ayyah am> . ,, . _ , 

Sada»iva Assuming that a Court may make a presumption that 0 man was 
Aw ab Jj ^Lve during some period after ho was beard of, it would depend 
uutirely on the cncumstanccs whether the Court would make 
such presumption or not We are unnblo to say that on the 
ficts placed before us, the Court should hi\e inferred as a 
presumption of fact that plaintiff's husband was alive when his 
father died even if we would be justified m mterfenug in Second 
Appeal on the giound that a presumption of f ict has not been 
made Wo aro therefore unable to inter f no with the finding on 
the question of title 

Then it is contended that the finding on the question of 
plaintiff s possession cannot legally be upheld The finding 
perhaps is not quite satisfactory But tbo plaintiff's own case 
was that though sho hvod in the house for some tune after her 
father in law died she loft it as the house fell down 20 years 
before the suit It is not ah iwn how her possession could ho 
taken to contiuuo during the period of her absence Nor is it 
shown that she had xcqmrod a title by prescription before she left 
the place We canuot agree that the plaintiff would bo entitled 
to tack hor own possession on to that of her father-m law A 
person who has been found to have no title cannot rely on the 
possesion of another, if he did not enter on possession as 
b.\«. hew Hera the plaintiff's case was that she entered, on 
possession as heir of her husband, not of hor father in law On 
the wholo we do not thiuk that w e would be justified m inter- 
fering m this case in Second Appeal Wo therefore dismiss it 
with costs 
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SpfCial or Se ond Appeal — Second Appeal tn caste under Madras Pent Recovery Act 
(JftuZra* Jet rm of 186)) sec 69— Owl Procedure Code ( icl V. UI of 185 ») 
fee 379 — Cu tf Proce ture Code (dot XIV of 1832} gee 534 Concurrent 
Jtnde ny* of feet — Hi yh Court tynortnj concurrent f ndtngt and decidin') 
contrary to it on Second Appeal 

Although section 69 of the Madras Rent Recovery Act (Madia* Act Vlir of 
1865) only provide* for a regular appeal (on law and fact) and there is no 
fuitbenppeal to the High Court from the decision of the Distn t Judge on 
appeal from the Collectoi given by the tern ■ of tho Act itself yet under 
section 372 of Act VIII of 1859 which was the Civil Prot eduro Code in force 
when Madras Act VIII of 1865 was passed, and which regulated the procediro 
of the C vil Courts in India outside the Presidency toons a special appeal lay 
“ to the Sudder Court from all decision* passed in regular appeal In the courts 
subordinate to the Sudder Court and \ lien tl o Pistnot Court waa sub 
stituted for the Zillah Court and the High Coart foi the budder Court a special 
appeal lay from the District Court to the I?i„h Coirt The term* of the later 
Civ 1 Procedure Code (Act XI\ of lh82l »h cl was the Co le m force wl i n the 
suits out of wl ich the pre ent i| ] oals arose w re institute! eie clear on tl c 
point that an appeal lea fron tl e or ler f tl e D strict Judge to tl e Hi H 
Court Unless that rif.lt « takci awav 'y *pro»* leg slation or some expres* 
provision of law And a second oi sfecial apieal to tho Hi,h Court incase* 
arising under MadraB Act VIII of I860 ha* lean I cld to lie in Terr siramy v 
Ma> ager t Fittapur Eitate(l) The practice has been over smce tl e passing of the 
Act for such appeals to ho preferre l to the High Court and their Lordships would 
not 1 disposed to interfero with such a louj,stai diug | ractice even if they 
thought tl ere w as an impliod rule against second appeal lnn„ fro tl leci 
siona of tl o District Judge with respect to sdjud cations undei the Act by the 
Collector 

Section CS4 of tl e C do of Civil Procedure 1332 I st uctly prohibits second 
appeals on questions of fact and c nfines tho con peteuer of the f/igh Court 
to deal with law and piocedare Where tl erefore in a suit by a landlord 
under Secti n 9 of tie Madras Act Mil of I860 to ei force sccej lance of a 
patta by his tenant* and the solo q lettion was whether ju tfa ividence an 


RAVI VEERARAGIIA\ ULU and Oincrs (Dlfkndants) 

WXKATA JfARASIMHA 2TAIDI7 BAHADUR (PUixvff) 
[On ippeil from the High Couit of Judicature at 


•Pr e **nt — Lord J)tTN£Di> Lord Monro’s bir Jon> Eior and Mr Avic* 
Yli. 

(lJUl'HW) ILK., 26 Mad- 518 
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arrangement winch had been previously come to between the jnrtiea wa» 
permanent i and the Collector and the District Judge concurrently found in tie 
lefesdantB favour tl at it was permanent bnt tl e High Court on second appeal 
ignored that fndn„ anl held tlat tie landlord nae ei titled to revert to a 
system of rates which had existed prior to such arrangement 

Held that tie Hi 0 h Co irt had acts 1 in inadvertence of section 531 of the 
Co lo and had tl ere by assumed a jurisdiction which it did not possess an 1 its 
decision w us set aside and the case remitted to India 

Durga CIr dhrani v Je altrSi gh Cho idl ri (1), followed 

A meal No 92 of 1912 from a judgment ami decree (13tli 
December 1908) of tbo High Court at Madras, winch reversed a 
judgment and decree (14th March 1907) of the Court of the 
District Judge of histna, Masuhpatam, which had oflnmed a 
judgment and decree (24tli August 1906) of the Head Assistant 
Collector, Bezwada division, Kistna district, 

The mam questions for determination in these appeals were 
whether under the provisions of the Madras Rent Recover} Act 
(Madras Act VIII o f 1865) tlicio is any right of appeal to tho 
High Court from a judgment of the District Judj,o passed on 
appeal m a sum maiy suit undei the Act beforo a Collector, 
whethei the High Court was right m setting aside on second 
appeal a finding of fact ariived at by tho lower Appellate Court, 
aud if so whether the appellants (defendants) were bound to 
accept the pattas tendored to them respectively by the respondent 
(plaintiff) whereby ho purpoited to raise the rents on certain of 
luu 1 tndb cultivated by his tenants (the appellants), and to alter 
the condition of the tenure which had been in force foi more 
than 25 years, that the rents shonld be paid by tho tenants m 
money 

Tho appellants and their ancestors had respectively occupied 
the lauds in question m tho villages of Maddur and Cliowda- 
varam, which are part of the lespondent’s zammdari, for a long 
period of time Up to the end of the fasli year 1283 the asaia 
system was in force under which tho tenants paid the zamindar 
by way of rent m hind a share of the crops raised by them 
l’or fasli 1284 a change was made, aud pattas and muchilikas 
were exchanged between the zamindar and the tenants in which 
a money rent (t /’esaliadi) was stipulated for The holdings woro 
therein described as {< dry ” or umrngated lands, as in fact they 


(1) (1891) IliQ 18 Calc , 23 (F C ) » pc LU 17 I A 122 
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were, and were rented accordingly, but clauses wore inserted to Rav , Vkfba 
tbe effect that if “wet n or garden crops wore raised on dry RA0UVT1 j m' 
lands tbe tenant should pay the excess cist “ winch you (the Veskata 
zamindar) may fix theiofor ” This continued until, as the ^nIidu^ 
result o£ the extension of Government irugation woiks part of BaUadur 
each holding w is brought under irrigation, and wet cultivation 
began Pattas were then tendered on behalf of the zamindar 
which provided that m respect of the “ wet ” or irrigated lauds 
rent should be paid u according to isara,” as therein stated, that 
is, that the rent should be a fixed proportion of tho crop m 
hind The tenants refused to pay anything except what they had 
been previously paying for the land as dry lands 

The present suits were accordingly instituted by the respond 
ent under section 9 of Madras Act VIII ot 1355 and the 
pleadings in them are sufficiently set out in tho judgment of tho 
Judicial Comnutteo 

llie issues fixf'd were ^1) “ Whetliei commutation ratos 
arrived at in 1283 are not binding with respect to I inds sub 
sequently con\ erted into (6a but) wet’ and (2) Tf any alteration is 
found to be permissible, whetliei tho a ar i system cau bo 
introduced with record to ( baliut ) wet ? ’ 

The Assistant Collector on the that ibsul found 1 that the i at s 
settled in 1283 are not binding they snbse 1 1 ntlv undi.ru cut 
alterations an 1 the rates fixed in 1292 are tlio^o which I hoi l 
to be binding with respect to lands subsequently contorted into 
* habut * wot ” lie answerod tho socond issue n th negative 
and in the result decrees wore made dismissing the suits 

Tho respondent appealed under section 69 of tho Act of lbOo 
to the District Judge, who said — 

“ Ihe pomt for consideration between the parties is that while 
tbe plaintiff wants to reveit to tho asara rate on lands cultn ated with 
wetcrops tho defendants contend that tl ey are only liable to j ay fixt d 
money tents on all lands whetliei wet or dry Tt e admitted facts ir© 
tbeso 1 ho asara system was m force on ill lauds until fasli 1 ’S3 
In £usli 1234 tbe money rent system was intto lucid and rales fixed 
Tho system remained in forco until fash 1314 when j laintiff wante l 
to rmso tho rents on lands where wet crops were rai ed The defend 
ants demuned to this and refused to pay anytl mg more than tie 
rates settled m 1292 1 ho plaintiff thi n tendered the t aco pattas 

w luoli are tho subject of tho present suits 

34-4 
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. “ The appellant's Contention is that when the money rents were 

fixed in fasliR 1284 and 1292 they were only intended to apply to 
dry crops inasmuch as there were no wet crops then in existence and 
the question o£ wet rates was left open until the contingency should 
arise Now that the contingency lias arisen, he is entitled to a wet 
rato for wet crops and failing to arrive at a settlement with the 
ryots, he is entitled m the last resort to asara lates without obtaining 
the sanction of the Collector 

“ In support of this contention appellant relies mainly on 
clauses (9) and (16) of the muchihkas which have been executed by 
the defendants up to the present time These clauses are to the 
effect that if wet or garden crops are raised on dry lands a wet rate 
to be fixed at the discretion of the zatnindar is to bo paid 

‘ I am of opinion that these clauses are far too vagne and inde 
finite to ho given effect to No definite rato is fixed and it seems to 
mo preposterous to suppose that tho ryots would contract to pay 
any rote which the zamindar might choo60 to impose Moreover, 
the defendants contond that wet rate was only to be paid if facilities 
for irrigation wero provided by the zamindar The plaintiff admits 
that he has done nothing in this direction The water is provided 
by Government «nd a wafer rate is paid by tho defendants to 
Government It is difficult to understand on what grounds the 
zamindar can claim remuneration in return for nothing, for, that 
is what his present demand practically amounts to 

‘I concur with the Head Assistant Collector and dismiss thise 
a] peals with coats ’ 

Although there wna no provision in Madras Act VIII of 1865 
foi an appeal from the decision of a District Judge, the respond- 
ent filed second appeals in all the suits against his decision, 
winch weto heard, by a Division vl Bench (Monro and PniUEY, JJ ) 
who while agreeing with the Courts below that it was clear from 
tho rauchilikas that thero was “ no contract as to rates of rent 
payable for wet cultivation," came to tho conclusion that in- 
asmuch as thero was no such contract the respondent was 
entitled under clauso (3) of section 11 of the Act to claim asara 
rates m respect of lands cultivated with wet crops , and held that 
the pdttas tendered by the respondent i ore proper pattas, and 
that the appellants wero bound to accept them Tho High Court 
therefore decreed the suits 

The appellants after applying for roview of tho decision of 
the High Court which application was dismissed, obtained leave 
to bring the present appeal in wlncli — < 
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JDe Gruyther, K.G. and J. M. Bankh for the appellants i^y, Vi.hi 
contended that under the Madras Rent Recovery Act (Madras xaghayclo 
A ct VUI of lSb5) there was no appeil from the judgment aud Vlnkata 
decree of a District Judge passed on appeal in a summary suit Na ^ | 6 J“ ua 
filed under the Act before a Collector , and the decision of tbo Bauauub 
D istrict Judge was therefore final The High Court had conse- 
quently no power to entertain the second appeals which had 
been decided without jurisdiction The Act contained uo provi- 
sion for any appeal after the regular appo il, on law and fact, to 
tho District Judge Reference was mado to sections 22, 50, 5 K , 

65, 69 and #7 of the Act In othei Acts the re was a provision 
for a second appeal bee United Provinces Land Revenue Act 
(III of 1901), section 212 Unless there is such apiovision given 
by Statute tbero was, it was submitted, no right of appeal , and 
reference was made to Ahnahtht v . $utn amanya(\) and Rangoon 
Botatoung Co , Ltd v The Collator , Rangoon{A) per Lord 
MACXAQHTtai, a caso under the Land Acquisition Act, 1894 

Sir Erie Richards, KC and Kenuor thy Broun for the re- 
spondent (called on by their Lordships) contended that appeals 
to the High Court had been constantly hi ought, many ot such 
cases were unroported and therefore not known The Civil 
Procedure Code in force at the time Madras Act VIII of 1835 
was passed was Act VIII of 1859, section 372 of which pro- 
vided un appeal to the Suddei Court (which was then in place 
of what is now the High Court) from a * regular appeal” which 
are tho words used in the Madras Act \ III ot 1865 [Lord 
Dcnedin —The contention for tho appellants is that theic is no 
provision m the Madras Act VIII of 1865 foi an appeal to tho 
High Court , and I am much uapiessed by tho pasMge in Lord 
Macn AQHTE f,’s judgment in Rangoon Botatoung Co , Ltd \ Tho 
Collector, Ranyoon(i; that where aright ot appeal is not expressly 
given by Statute, it cannot bo implied ] Suction Ot) ot il idras 
Act VIII ot 1835 enacts that a regular appcil shall lie to the 
Ziltah Judge , and to show that a second appeal lay to the High 
Court reference was made to hanne hotnppa \ 1 rukafaramnr5(3) 
a second appeal from ihe Distiict Court ot kistna , and 

(1) (1SSS) ILU.U Mad . S6 at p H (l* t ), n,LK,Ul V, 1G0 at p lea 

(2) (1913) I-L U , 40 Cate 21 (PC), sc, LI* saiA.,197 

(3) (1900) 10 M B- 1 2 3 ** 398 
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Ravi Vekba. Veera&uamy v. Manager 3 Pitlayur Estatc(l) Under the later 
KiGHATOLtr | „ , „ , „ . ' ' 

t>. UvU Procedure Code of 1882 a second appeal to the High Court 
Venkata 1S g 1VLU 
Nahasiuha ° 

Naidtj Their Lordships on tho no\t day intimated that they would 

IlAHADCB. 1 ,, , ■' 

uear the appeal on the merits 

■De Gruyther, IT G ami J M Pa) il h contended that under 
section 584 of the Civil Procedure Code (Act XIV of 1882) a 
second or special appeal must bo entirely on a question of law, 
tho Sliding on fact of the two Com ts helow being final Here 
tho Collector’s Court decided on the facts tnat the money rates 
Gxod m fasli 1892 weio binding witli respect to lands sub- 
sequently converted to "wet ” cultivation, a finding with which 
the District Judge concurred The High Court, it w as submitted, 
had no power to set aside those concurrent findings as it had 
done , and roferenco was made to Dui gn Chowdhratii v Jenahir 
Singh Clwudhn(2) On the merits of the case it was contended 
that the High Court was wroug m holding that there was no 
contract between the parties, for the appellants had, it was 
submitted, proved that there was acontnct, either express or 
implied, or both, that the money rent* fixed m in*h ISO 2 were 
to be permanent, and in lespcct of ill kinds of crops tho re- 
spondent was therofore not entitled to i evert to the asaia rates 
of rent , and tho clauses in the muchtlikas to which tho appel- 
lants objected wero invalid and could not be enforced Refer- 
ence was made to Madras Act VIII of I8G5, sections 9 and 1 1, 


clauses (1) and (2), Narasimha v Ramasami(3) and Apparau v. 
Narasannaify Hcie thore was a contract within the meaning 
of section 1 1 of the Act 

Sir Erie Richards , K C and Kennorthy Broun contended 
that tho pattas, tendered on behalf of the respondent, were 
proper pattas, and the rates mentioned in them wero admittedly 
correct rates if the rent was payable in kind, as it was submitted 
the respondent was entitled to demand Special rates for 
particular kinds of crops were not an enhancement of rent, and 
were not invalid under section 11 of the Act, Suppa Ptllai v 
Nagasamt Thumbxclti Natcle* (5) Under section 13 of tho Act 
tho Kiram rate is the proper system to bo followed, unless there 


(1) (1003) I L It , 26 Mad , 518 

(-) (IbOl) I Lit, 18 Calc 23 at p 30 (P C ) , s < , L It , 1? I A , 123 at ] .127 
(3) (1891) I L It , 1* Mad , 44. (4) (1&92) I L K , 15 Mad , 47 

(5) (1008) I L IL, 31 viad , 19 
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is a contract for other latcs , and tho pattas were in accordance rati Vieba. 
with the larnm which is tho established rate for division of the ** 0BATCW 
crop between the landlord, and (he cultnatois. Reference was Veskata 
twado to Pari/ta<«rafhi Ajpa Roto v Cheiandut Vmlata Nara- 
sa</ya{l). [Lord Dunedin. — The point of the judgment is at Uahaucb - 
page 122 of 37 I A.] The Act says *hc mucbihkas are to con- 
tain all the terms by which the parties are to be bound Tho 
High Court judgment was right as to there being no eontiact 
It turued ou the proper construction of the muchilikas , and tho 
construction of a document is a question of law see Fateh 
Chand \ Kishen Kunv}ar{2), Moreover if on f icts, concurrent 
findings must he on the same grounds [Sir Joun Enot — Ate 
(here not casts wluro tho same conclusions may bo arrived at on 
different grounds 7 Loid Dunedin — bo long as thcie is con- 
cur! ouco it is all 1 ight ] Concuirenco with conclusions ot fact 
docs not amount to concurrent findings , there should be, it was 
submitted, concur! cuce with all the items of fact that go to 
make up the conclusions 

DoGruythei, KO, replied, pointing out tint Midi as Act 
VIII ot 1865 was repealed by Madias Act 1 ot 1008, ind tin so 
questions could not ariso again. 

JunQMENT was delivered by tho Right Houoni ible Si i n Vheki! p„ m 
An — lliioo consolidated appeals fioin certain du rus ol tho Coosc,, '‘ 
High Court oi Mitlras arise out of a number of amts brought 
by tho plaintiff-respondent in the Court of tho Head Assistant 
Collector of the Bezwacn, division, under the provisions of section 
9 of tho Madras Rent Recovery Act (\III of 1865) Tho 
object of all tho actions was to enforce by leg il process the accept- 
ance by the defendants of tlio pittas or leases he hill tendoiod 
to them 

"iVi« sfcopo wf vbo ’BkAiwsuA toctwsw of IVaAras \ ill oi 
1865 was considered by their Loidships in Parthasaratla -Ipp i 
Bow v. Chaiamlra l enkata A r af'i'Uj/yo(l) , it is sulhcient, there- 
foie, to siy m this c,ise that undo this Vet the 'audlord- are 
To juu od to entei into wntteu cngagtinonts with their ten wits, 
in default of which no suit i*- maintainable to onforio tho terms 

(1) (101U) I L 11 , 33 Mod 17? at t lb6 (P C ); s. L1L 37 ' V lie ot 
P 122 

(3) (11)12' I L R , 34 All 579 at p 0S5 (P C ), ae , L.L , 39 1 A , 217 at j p 
203 and -5 J. 
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hlliuTLHj* L ^ lC tenauc y aut ^ that in case of the refusal by the tenant to 
Vieskat* lCLC P t a P lt ta “ such as the laudloid is entitled to impose/’ the 
\ ARjuium ^ mdlord can pioceod under section 9 to enforce the acceptance 
inulllu. l,y * l 8mm,, *»7 «>wR before the Collectoi. 
t’unv ^ remarked that in the Madras Presidency, or 

PuLSi.ii, curt mi pirts tli o i cof, irrigated lands on which aro grown what 
uo< died “wet crops/* aie generally subject to a higher rate 
of roiifc, oitboi in kind or m cash, than those w hich yield only 
drj ciops/* and that it is usual for the zanundars to enter into 
jmly engagements by tendering pattas from year to year and 
obt lining liiucluliLas or counter-parts executed by the tenants 
evidencing tho acceptance of the terms of the lease 

Shortly stated, the respondent’s case as made in his plamt, is 
llut tho ryots, tho dofoudauts in tho suits, prior to fash 1283 
(appioMinatoly coi responding to 1876), paid rent for the lands 
m thou occupation on tho asara or produce-shanng system, that 
m that ye. u an arrangeuiout was come to between them and the 
' imnul tr by which a money payment “ was substituted for the 
idtuo of the produce/’ that this arraugement, however, was 
‘uibjoct to thu conditiou that whonetor “tho lands wero fit foi 
"t t culti\»ition tho not ratos would bo settled.” And ho went 
on to add hi paiagraph 3 of the plain t~ 

‘ '1 ho lauds montioned iu tho tendered patta hereunto annexed 
having bitii now),) bi ought nudor net cultivation, and on tho 
plaintiff's othcials utinnndinjj dilendaut to accept tho agreement as 
m tho Huuoumhng \illu,e.i> ic lespect id wot crop cist, he (the 
defendant) having ufiesvel to do so, tho u*ara putta with the rates 
)>U vailing under tho unuuimunl system of t> haring tho gra in heap 
(pilatnlira i system) vwu toudel oil fw tin wet laud eultn eted by 
1.UU (defendant) loi Ibis Je»i Vs the ehfeudeut takug ad\ enta„o 
r this, icfused louiui 10 ni»\ iw,l\eiu v nt muspeotef tho diy Duel 
io feu which the ie was no dispute »i elf, tho iaU» aud 'j&u » m 
speot net only ef tie t en\ wet 1 uni, tut leho e f t'lo uni iiuuig elr\ 
tie! we'io as ugu el euleielmtlu eilpatle Vtt tho telios eE th«j 
wdeteel | ilia m> f»i ns thee iu evUiiuli l with tho u. iri 



VOL XXXVII] 


MADRAS SERIES 


451 


some years later (fash 1292 j whon the money rates were i evised, Ravi Verba 
the ieesabadi system was accepted as the basis ot the new BAGa ^ vrLD 
settlement , that recently they had been able, without any Venkata 
assistance or contribution from the pluntiff, to make thoir lands Naido 
irrigable and fit for wet cultivation, and that the plaintiff was not B axudu e 
entitled to re\ art to tbo ‘■haring system and thus indirectly to F«m 
enhance their rents without the interposition of the Collector's 
Coart. 

On these allegations of tact the parties weut to tri il The 
issue* framed by the Hea^ Assistant ColloUoi iro lit t Vtry 
clearly worded, but tKy sufficiently indicate ibe mam points foi 
determination, \iz, whether the substitution of the viesahadi 
for the asara system in the defendant's villages was permanent 
in its character or, m other words, was the plain till zammdai 
entitled to revert to the sbaiiug-sy'dera on the lands being made 
irrigablo by tlio tenants 

The Collector on tbo evidence hold in substance that the 
conversion of the asara lates into cash payment m 1283, 
which was couhiniod m 1292, and had bi.cn acted upon over 
since, was a permanent arrangement, and that the plaintiff was 
not entitled to impose on the tenants pattas on the asara basis 
He accordingly dismissed the plaintiff’s suits without miteuug 
into the questions raised in the lattei part of paragraph 3 of hia 
plaint. 

On appeal by the zamindar the District Judge iffiimed the 
decrees of the Collettoi in lospcct ul the finding of tact, nl itivc 
to the character of the man^cmeut ot 12b3, and upheld the 
orders dismissing the suits 

From the deciees of the District Judge the plaintiff prtfer- 
icd second appeals to the High Court of Madras It is necessary 
to sot out that poitiou of the High Court judgment whicl forms, 
in their Lordslnps’ opinion, tlio Lty to tin decision of the 
learned Judges 1 hoy si> — 

“ fill fash 12b)tht axaiu sjsUin was in forct In fadi l_b4t 
money xcuts »ui iDtiodiic >1 ind iht. iaUs ol -,m li runts wcic 
permanently fixed ui la&li 12''J At that turn all the laud-* were 
dry Wet cultivation lagan in fash Iol4 and the putas u a m 
dispute wtro then tendered, as tlio tenants ufu»id to pay mi re than 
the ratcE hxcl in 12J2 "Inch they hal pteviouslj been jawing f vr 
the lauds as dry Ivotlung had been done by the plainiifl to provide 
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facilities for irrigation In the muchilikas executed by the tenants 
for fashs pnoi to 1314 there are clauses to tbo effect that the 
plaintiff maj make an extra charge if wet or garden crops are raisid 
on dry lands The amount of such extra cbaiges in not however 
stated If the plaintiff ib entitled to demand asara rates, the rates 
mentioned in the pattas tendered are conect Ibe Courts below 
have taken tbo view that the plaintiff has tendered asara pattas as 
a means of enhancing the rent and that as he has not done a aythu g 
to justify an enhancement of the lent, and has nut obtained the 
sanction of the Collector for thu enhancement, he is only entitled to 
the lent 8 fixed m fasli 1292 

“ Foi the plaintiff it la contended that inasmuch as there is no 
contract as to the rates of rent payable on lands cultivated with wet 
crops, ho is entitled under clause 3 of section II of Act VIII of 18i>5 
to claim Mini? i rates, it being admitted that uo money assessment 
has been fixed ondci clausa 2 of that section 

‘ I hat there is no contract as to the rates of rent payable for 
wet cultivation is dear from the admitted muchilikas, the mvtcrial 
clauses of wnich have already been iefcrred to The only rates 
fixed were for dry cnltu ation Phc tales to be chatged for wet 
cultivation were left undetermined Ibis being so, (ho contention 
for tbo plaintiff Bccms to be well founded ” 

I hoy accordingly set aside tho oidors of the District Judge, 
and holding that “ tho pattas tendered by the plaintiff Wtio 
proper pattas aud that the defendants must accept them/' 
they docreod tho second appeals with costs in all the courts 
On an application for review of judgment, the learned 
Judges appear, howover, to ha\ e thought til it ‘the contract 
between the parties is contained m tho admitted muchilikas and 
must bo gathered from the construction of tlioso muchilikas * 
They therefore rejected tbo application for review 

The ryot defendants have appealed to His Majesty m Council 
and two points have been uiged on thou bobalf agunst the 
validity of the judgment of the High Court 

It is contended m tho first place that no appeal lay to the 
High Conrt under section 69 of the Act which provides for one 
appeal only from the order of the Collector to the Zillah Judge 
Tius contention however, ignores the provision of section 372 of 
Act VIII of i859, which, it tho tuna tho Madras nt Recovery 
Act of 18b5 was enacted, was the law rogulac*- g tho procedure 
of tbo Civil Courts in Indi i outsil tbe Piesidency towns 
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Under that section a special appeal lay to the Sadder Court bavi vpbra. 
from all decisions passed in regular appeal by tho Courfc9 suboidi- RAC,IAVDtD 
nate to the Sidder Court It is not disputed that the Zillah Venkata 
J udge’s Couit was subordinate to the Sadder Court, nor that * naidu 
tiio appeal to the Zillah Judge from the Collector’s Court was a lt A1ul>t lR 
“ regular appeal ” — an appeal on law and facts. Later legisla- l'am 
tion substituted the High Court for the Sadder Couit, and the 
District Judge for the Ziliah Judge, but the suboi dmation of 
the one to the other w as maintained 'J lie provisions of Act XLV 
of 1SS2, the law m force at the time when these suits wtro 
instituted, aio clear on the point that an ippeal lies from the 
order of tho District Judge to the High Couit, unloss that right 
is taken away by expicss legislation or by some cv.pi ess provision 
of law. 

The point that a second appeal lies to tho High Court in 
cases ansmg undei Act III of 186 j, has been expressly dec ided 
in \ r ea asuamy v JUamqer, Pittapur JJstatc(\) , and the practice 
appears to bate been ever since the parsing of the Act for such 
appeals to bo preferred to the High Couit llioir Lordships 
would not bo disposed to interfere with such a long-standing 
pi act ice, even li they thought thcro was an implied ru'e agaiust 
second appe its lying from tho decisions ot the ILstuct Judge 
with respect to adjudications under tho Act by the Collector. 

Ihoir Lordships must, therefore, overt ule the hist objection 

In the second place, it is contended for the ippcllants tint 
tho High Couit was not coinpotont undei section 581 ot the 
Civil Procedure Codo (Act XIV of 1082) to set aside a finding 
of fact which had been concurrently airivod at by tho two mfeuor 
Courts 

Sections 584 and 585 of the Cn d Vrotcdurc Coih are ja those 
turns — 

“ 584 Unless when otheiwiwj provided by tins Lode or by any 
oilier law, from all decicis passed m appeal by any Court subordi- 
nate to a High Court, an appeal thall lie to tho lligb l ourt on any 
of tho following groundb, namely — 

‘(d) '1 lie decision being contrary to some bpentied law or 
ubage having tho force of law , 


(1) (1J0.S) l.LHgt) Mad,, 518. 
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‘ (b) The decision having failed to determiue some material 
issue of law or UB'ige hating the force of laff , 

** (c) A substantial error or defect in the procedure as pre 
scribed by tins Code or any other law, which may 
possibly have produced error or defect m tho decision 
of the cieo upon the merits. 

‘ 585 No (second appeal shall ho oxcept on the grounds men 
tinned in section 584 " 

'! Ins distinctly prohibits second appeals on questions of fact 
md confines the competency of the High Court to deal with 
questions of law uid procedure 

In tho pi esent case tho solo question for determination was 
whether tho arrangement entered into in 1283, and confirmed in 
1292, was pei manent The plaintiff’s allegation was, that he was 
entitled under the circumstances to i evert to the system that 
existed prior to 1283 The CoJleCtoi and tho first Appellate 
Couit \> ho alone were competent to deal with the facts, came to 
tho conclusion tbit the airaDgement was permanent The 
mucluhkds were only a p irt of the e\ idenco on which they acted 
It seems to then Lordships that the learned Judges, toting in 
inadvertence of section 584 of the Code, assumed a jurisdiction 
which they did not possess Tho rule relative to second appeals 
which was laid down by this Board in Durga Chotndkram v 
Jeicahir Singh Chaudhn{l) is clearly applicable to tho present 
cases 

On the whole thou Lordships aie of opinion that tho judg- 
ments aud decrees of the High Court cannot stand bir Erie 
Richards has, however, submitted that the simple dismissal of 
tho suits would seriously prejudice the rights of the zammdai 
with regard to the matters referred to m paiagraph 3 of tho 
plaint which were not dealt with by the Collector 

•Their Lordships are of opinion that the beat course under the 
circumstances would be to set aside tho judgment and decrees of 
the High Court with a declaration that tho plaintiff is not 
cutitled to tnforco the acceptance by the tenants of fbo pattas 
tendered by him, and that tho cases should be sent back to bo 
remitted to the Collector’s Court for the drawing up of proper 
decrees and dcoliug with any other questions that may bo 
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out-standing in the»c actions between the parties And their Kavi \wuu 
Lordships will humbly advise his Majesty accordingly baguavdlu 

The plaintiff respondent will paj the costs of this appeal and 1 ^ i ' eat * a 
of the proceedings in the Courts of Inuia Nai»u 

Appeals a llonea 

Solicitor for the appellants Eduard Valgado 
hohcitor for the respondent Douglas Grant 
J vw 


APPELLATE CIVIL. 

Before Mr Justice Sundara Ayyar and Mi Justice Spencer 

RAMLVIEN (Plaintiff) Appellant 1312 

January 2 

X. 

VrCRAPPUDAYA^ and nine others (Defendants) 

Respondents * 

^Indian) Elidence Act(lof 1872) ft &und&0— Ai r tntdoe me t — Pract ce a* to 
mode of proof IP tether document pre timed to It genuine ti/ <Ae Ft et Court 
can he » ejected »» appeal— Practice — if peal f o i p eh n natp decree after 
pars g of final decree 

Accor hn„ to <1 e pract e pc<a ng i tl a Preside! cv nlcn 7 n d facie 
cv denco of custody and f the ate of a document ) rpoi t g to 1 o 30 ye rs 
old is given the Coni t generally inaiks tl e dormant t on tl e font ng that tl ere 
lasutTcieit evidence to justify its be ng marked ns un cxl ib t at that stage 
It la only subsequently tl at tl o u|ponent exercises 1 a light of alducing 
evidenco if circnmatancra wl leb ent tie hin to ea\ tl at tl e prelum pt o under 
section 00 of the Evidence \et should not be drawn ith resj ect to the doi unient 
Tl « Cooit generally arrives at its conclusion on the mattei At r f) e n i fence 
on both tides haa been gn en 

An Apiollato Court is ent tied to reject adocutnoi t ] resume 1 to le gei uinr 
by tl e Or ginal Court under 6ectio 00 of tl Fv dence Act w thout calling f r 
furtl er proof 

BhaA g u i mssa v Shahan Al i Alan (1901) I Lit CG All 5S1 (PC) and 
firm tl Patra v Xuloda Praia 1 Banerjet ^l<Xh») 2 C f J 59- ref rred to 

It is competent to a j arty to prefer an appeal a"-ui st the | rvlimiaary decree 
in a redemption suit thoo a l before the appeal is preset ted tl e f cal decree 1 as 
been passed 

Lalshmi t Ham Devt (1911) 21 M L J 10o3 folio red. 


Second Appeal ho 14S>0 of 19\0 
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** (6) The decision having failed to determine some material 
issue of M or o age hanug the force of law , 

“ (c) A substantial error or defect m the procedure a* pre- 
scribed by this Code or any other law, which m®j 
po *il»ly have produced error or defect in the deci'Ucn 
of the case upon the umK 

“5S3 JTo second appeal shall he except on the grounds men- 
tioned lft section ' 

Ibis distinctly prohibits second appeals on questions of tact 
ltui confine'< the competency of the High Court to deal with 
questions of law rod procedure. 

In the present case the -olo que.tion for ue termination wa» 
whether the arrangement entered into in I3b3, andcontmnedm 
1293, Was permanent- The plaintiff’* allegation wa* that hewas 
entitled under the circumstance* to revert to the system that 
existed prior to 12S$ The Collector and the br.-,t, appellate 
Court who aloue were competent to deal with the facts* came W 
the conclusion that the arrangement was permanent The 
muchilihaa were only a part of the ei idence on winch they acted 
It ^ems to their Lordship* that the learned Judges, acting m 
inadvertence of Action 5S4of the Code, assUmtd a jurisdiction 
which they did uotpo*se*a The rule relative to a econd appeals 
which was laid down by this Board in Durga. CfiOicdhrcni 
Jexahir Singh Chaudhn{ I) i* clearly applicable to the present 
cases 

On the whole their Lordships are of opinion that the judg- 
ments and decrees of the High Court cannot stand air Erie 
.Bichard s has, however, submitted that the simple diatau&al of 
tho suits would seriously prejudice the rights of the 2 ammdar 
with regard to the matters referred to in paragraph J of the 
plaint which were not dealt with by the Collector 

Their Lordships are of opinion that the best cour-e under the 
circumstances would he to set aside the judgment and decrees of 
the High Court with a declaration that the plaintiff is not 
eufith-d to enforce the acceptance bv the tenants of the p atlas 
tendered by him, and that the cases should bo sent back to be 
remit teil to the Collector’s Coart for the drawing np of proper 
decrees and dealing with any other question* that may be 
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outstanding in the-,c actions between tbo parties And their lUvi v««i 
L ordships will humbly advise hi& Majesty accordingly. raghatdlo 


lhe plaintiff respondent will pay the costs of this appeal and 
of the proceedings in the Courts of India 

Appeal* alloucd 

Solicitor for the appellants Eduanl Dalgado 
Solicitor foi the respondent Douglas Grant 
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APPELLATE CIVIL, 

Before Mr Justice Sutidara Ayyar and M>. Justice Spencer 

RAMUVIEN (Plaintiff), Appellant, 1912 

January 2 

t, 

VT.ERAPPUDAYAN and nine otitebs (Dependants), 

REsPONDPNTS * 

^Indian) Evidence Act (I of 1872), f» 4 and 90 — A linen! dortinir t— Piact cr at to 
inode of proof- Wl ether document presumed to te genuine bo the et Court 
cun be rejected n appeal — Practice — A [peal from } elimmary decree after 
passing of final decree 

According to tl e practice picv ailing in tins Iresidenrv nl cn fund facie 
evidence of custody and of the date of a doc nnenc j irpoilmg to t o 30 yn rs 
old is given the Conit generally inaika tl e do oment < n the footing tl at tl ere 
issutTcieot evidence to justify its being markod n« an cil ibit at that stage 
It is only subsequently tl at tho opponent cverciacB lus n„ht of a ldncing 
evidence if circumstances which entitle him to sav tliBt the prisumpti n under 
section 90 of lhe Evidence Vet should not he dr iwn with res] act to tho doc ernent 
The Court generally arrives at its conclusion on the matte l aftir tl e evidence 
on both sides has been given 

An Apjollato Court is ent tied to reject a document ] rraumo 1 t be gei nne 
by tho Original Court under section r >0 of ths Fvidence 4cr without calling f r 
furtl <r proof 

81 afig un nrssa v Shalan Alt Afcan (190t) ILH, 20 \I1 SSI (PC) and 
Svi» tth I'atra V JTuIeda Prora f Fansrjc* tl&Oa) 2 C I J S *2 referred to 

It is coiuj otent to a [ artj to prefer an appeal aguust the j rsliuiniar} decree 
in n redemj tion suit, though before the appeal preset ted tl e heat decree 1 as 
been passed 

Lals^mt v A/anr Dev i (1911) 21 II L J 10u3 followed. 


Second Appeal No 1480 of 1S}0. 
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“ (5) Tho decision having faded to determine some material 
issue of law or usage haling the force of law , 

“ (c) A substantial error or defect m the piocedoro as pre- 
scribed by this Code or any other law, which may 
possibly have produced error or defect in the decision 
of the case npou the merits, 

“ 585 No second appeal shall he except on the grounds men- 
tioned in scctiou 584 " 

Tins distinctly prohibits second appeals on questions of fact 
md confines the competency of the High Court to deal with 
questions of law and procedure. 

In the present caso the solo question for determimtion was 
whether the an angeinent entered into in 1283, and confirmed in 
1 292, was pu manent '1 he plamtifl’s allegation was that he was 
entitled under the cncumstances to xevert to the system that 
existed prior to 1283 The Collector and the first Appellate 
Court who alone wero competent to deal with the facts, came to 
tho conclusion thit tho aiiaugunent was permanent Iho 
mucluhhaa wore only a p irt of tho evidence on which they acted 
It seems to then Lordships that tho learned Judges, acting m 
inadvertence of section 584 of tho Code, assumed a jurisdiction 
which they did not possess lhe rule relative to secoud appeals 
■winch was loid down by this Board in Durgu Ghowdhranx v. 
Jeicahir Sxngh Chaitdhn{ 1) is clearly applicable to tho present 
cases 

On thB whole then Lordships aie of opinion that the judg- 
ments aud deciees of the High Court cannot stand bir Erie 
Richards has, hon over, submitted that the simple dismissal ol 
tho suits would seriously prejudice the rights of the zammdar 
with regard to the matters referred to m paiagraph 3 of the 
plaint which were not dealt with hy the Collector 

flieir Lordships are of opinion that tho best course under tho 
circumstances would bo to set aside tho judgment and deoieea of 
the High Court with a declaration that the plaintiff is not 
entitled to enforce tho acceptance by the tenants of tho pattas 
tendered by him, and that the cases should be sent back to bo 
remitted to the Collector’s Court for tho drawing up of proper 
decrees and dealing with my other questions that may bo 
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outstanding in these actions between the parties And their Rati Ya: 
Lordships will humbly advise his Majesty accordingly 

The plaintiff-respondent will pay the costs of this appeal and 
of the proceedings in the Courts of India 

Appeah alloued 

Solicitor for the appellants Fduartl Dalgado 
Solicitor for the respondent Douglas Grant 
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APPELLATE CIVIL. 


Before Mr Justice Sundara Ayyar and Mi Justice Spencer 

RAMDVIEN (Plaivtiff) Appellant, 1912 

January 2 


VEBRAPPUDAYAN and niae others (Defendants), 
ItEaPONDFVrs * 

^Indian) Evidence /Jet (/a/ 1872) ft 4and9C)-- Aicientdorume t — Fiart c* auto 
mod* of ‘proof- T T/ ether document presumed to he jenutne lu the F% ft Court 
cm I>e lejected »n appeal— Practice — If peal from 7 eltm nary decree after 
pas) t>9 0 / (S«“I decree 

According to tl a ptnctiee I leva I ng 11 tl is I resid i cv wl cn yri d facie 
evidence of custody md uf the late if a docun ent p rporting to bo 30 ye rs 
old ib given tlie Couit „enet illy marks tt e document on tlie footing tl at tl ere 
is suiT cient evidence to justify its being marlcod as an cxl ibit at that stage 
It is only subsequently tl at tl o oj ponont exercises l ib n 0 ht of aldacing 
ovidcnco tf circumstanecB Tillich entitle hi i to sai tl nt the pitsomptioi undir 
section 90 of tho Evidence Act should not be dr inn with reEj ect to the d * utuent 
The Couit generally arrives at it# conclusion on the matte aft r tlecvitenee 
on both sides lias been given 

An Ap]ollato Court is entitled to reject a document i mun ed t bo gei uiue 
by the Original Coart under section , )0 of the > vidence Act v* rbont calling f r 
further rioof 

Shafi'j u i msia Y SKaban All Alan (190J) I L R 20 Ml ONI (PC) and 
firm th Putra v Kuloda Protad ranerjte (,190o1 '*0 1 J S'!’ refined to 

It is competent to a 5 arty to prefer an appeal against tl 0 | nlinuuary decree 
in a redemptiou suit though before the appeal is presented tl e f nal deeri e 1 as 
been passed 

Lulahmi v 1/obi Devi (1911) 21 M I* J I0u3 followed. 


Second Appeal J\o 14S0 of 10\0. 
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Janaki 2/ ith Hay Cl o dhurj v Promolla Nath Koi/ Chtwdhu. j (1911) 1 j 
OWN, 830 referred to 

Second Appeal against the decree ot J G Bora, tho acting 
District Judge of faujore m Appeal No G24 of 1909 presented 
igiiinst tho decree of N Kailas Air, the acting District Munsif 
of JLaujore m Original Suit No 142 of 1908 

The suit fiom which this Second Appeal arose, was brought 
by the plaintiff for redemption of a usufructuary mortgage, 
dated tho 28th May 1875, and executed in favour of the 
plaintiff’s predecessors in title, by the predecessors m title of tho 
defendants who domed the mortgage and claimed tho property 
as their ancestral property The pi untaff robed on a counter 
pait of the moitgago deed alleged to have been executed on 
28tli May 1875, by the predecessors in title of the defendants 
sunultaneouoly with the mortgage 

Tlio said counterpart was hied and marked as Exhibit A, tho 
District Munsif who tried tho suit, presuming it to bo genuine 
under section 90 of the Evidence Act The suit was filed on 
4th April 1908, the preliminary decroo for redemption was passed 
on 1st May 1909, the final decree on 18th June 1909, and the 
appeal from the prclimmaiy decree was filed afterwards The 
District Judge on appeal held on a consnleiation of the evidence 
m the case, that it would bo unsafe to act on Exhibit A as 
evidence of the mortgige, and dismissed the suit 
The plaint £f preferred this Second Appeal 
G S liamachandra Ayyar for tho appellaut 
Dr S Swai itnaUian for the respondents 
Judgment — Two points are argued in this Second Appeal 
Tho fust point is that, as the District Munsif piesumed the 
genuineness of Exhibit A, tho Appellate Court had no power in 
law to hold that it should not be presumed to be gonume and 
to reject it Reliance is placed in support of this argument ou 
section 4 of the Evidence Act, which 1 vys down that, when the 
Court may presume a fact, it may oither do so or call for proof 
of it Tho contention apparently is that tho Appellate Court 
was bound either to hold Exhibit A to bo genuine until it was 
disproved, or at least, to call for proof Tins argument entirely 
ignores tlio practice prevailing in tho Courts of this Presidency 
in the trial of suits When prnna facie evidenco of custody 
and of tho dato of i document purporting to bo 30 years old 13 
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given, the Court generally inaihs tlio document on the foot ng iumhyiei-. 
that there is Sufficient evidenco to justify its being marked as Vkabaj*- 
an Exhibit at that stage It is only subsequently that the PLP * TAW 
opponent exercises his light of adducing evidence of circum Scndab* 
Stances which entitle him to say th it the presumption under svi\iia*jj 
seetiou 90 of the Evidence Act should not be drawn with 
respect to the document And tho Court generally amvos at 
lt , conclusion on the matter after the evidence on both sides 
has betu given It is not shown that in this case the District 
Muiisif over recorded a judicial opinion is to whether he would 
presume ! xhibit A to be genuine before he wrote his judgment 
in the case Nor is it urged that the plaintiff asked for i luling 
is to whether the Munsif was piepared to prcsmno tho document 
to he ’Qiimne, or whether he would lequire it to he proved It 
is therefore not correct to say that the plaintiff was prejudiced 
by my ruling on the part of the District Munsif, or piovontid 
from adducing all the evidence tint ho could to piovo the 
document 01 to isk tho Court to presume its genuineness 
there is no foundation for the aigument that in Mich t renin 
stances the Appellate Court has not got the simo powci to decide 
whether the document should be presumed to be genuine or not 
is the court of first instance h is 1 he plaintiff coul 1 not 
require* in oppoitumty of ldd icing firthoi evidence unless lie 
was prcventcl by an} thing lone 1 i the Court from adducing all 
the HUdonce hi coni t ^hafiq u nun v Staba, Ih Khu i'I) 
and Snnath Pat a v Kulodi Pros,,! Bun >ji (2), Cited foi 
tho appellant, do not give him my re al support In tho forme r 
case the Judicial Committee of tin Privy Council rneielv drew 
attention to the provisions of section 90 md section t ol tho 
Fvidenco Act \nd the *e C oad cise g es no furtbei We are 
of opinion that there is uo substance in this contention 

The second point urged is that is the final decree fui redump- 
tion was passed b> the- District Munsif before the appeal igmist 
tho preliminary decree was pu soiled m the 1>n*nct Court, tho 
appe il "as not c impotent and that the l fun Unt was entitled 
to ippe d only against tho final decree or, it any ntei the aj peal 
against tho preliminary decro was not sustainable without an 


^ 1 ) (i tot) ILK 'll oM (t* c ) 


( 2 ) (1 ie») i e I J -i- 
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Ramuvien appeal against tlie final decree also This question has been 
Vrehaf fully considered by tins Court in Lakahnn v Mam Deii(l), 
po pata w whore it was held that the right of a party to appeal agamst a 
Sondara preliminary decree is not affected by the subsequent passing of 
Spkncer* JJ a decree A later decision ot the Calcutta High Court has 
now been brought to our notice Janala Nath Ray Chowdhury 
v Promotha Nath Roy Chowdhury {2) But this case does not 
carry the question further than the previous decisions already 
considered in the Madras case did And ivo see no reason to 
depart from the view adopted m Lalcahmi v Mam Deu( 1) 
This contention must also be overruled 

In the result the Second Appeal is dismissed with costs 


APPELLATE CIVIL 


Before Mr Justice Benson and Mr Justice Sadanva Ayyar 


1912 

March 26, 27 
and 28 


VTNUGOPALA NAIDU and four other minors through their 

GUARDIAN THE I IRST AppEl LINT (DEFENDANTS No i AND 

Nos 11 to 14), Appellants, 


A RAMANADHAN CHETTV and another (Plaintiff and 
Defendant No 10), Resi-ondenib * 


U ndu Li o— Debt — P out obhyafi «n — Deere# debt incurred by father os deiailanam 
commit/re member — Avyavahanta * nvfaT»t»i 3 c f 
The lmb lity of a Hindu father who us a member of a doeastanam comm tteo 
unautho rigidly spends tl e doraatmam funds for oipenscs of a litigation aodia 
attcrw&TdsdToCtedby the Court to pay the costs out of hu own private funds 
oonatituteg a debt which hia «ona and grandeona are nnder a p oug obi gation to 
d Bcharge 

The express on ' AeysvoAanfca* debt means a debt wl ich is not supportable 
as -valid by legal arguments acd on which no r ght could be eatabUslod by the 
creditor in a Court of Justice 

Durbar Xhaefiar t Khacl ar Darjur (1908) I L Tl , 12 Bom 348 dissented 
CKaUun \iUmt Qanjo PrrshoJ (1912) 15 CLJ 228 followed 


(1) (Iflll) 21 M L J 1063 (2) (19 H) 15 C W If 830 

* Second Appeal No 1023 of 1910, 
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Aatasayyan T Pontuuaou (1803) I LJt ,16 Mad , 99 and Xfvalilul Rahman v 
Gotmd Pershad (lt>33) I L P. 20 Calc , 328 referred to 

Ramatengar r Secretary of Slate (1910) 20 M L J , S9 distinguished 

Sk.coM> Appeal against the decree of S Ramaswami \ytanoae 
the buhordmate Judge of Madura (East) m Appeal No 5289 of 
1909 presented against the decree of N. A Srinivasa Chaiuae the 
additional District Munsif, Madura, in Original Suit No 44 of 
1908 

The facts appear sufficiently from the judgment 
G S Venkaia-hanar for tho appellants 
K. Srtntiasa Ayyangar for the respondents 
Sadasiva Air a ft, J — Tho defendants Nos 8 and 11 to 14 (5 of 
the legal representatives of the third defendant who died pending 
the suit) are the appellants in the above Second Appeal Tho 
suit was brought by plaintiff, one of the five members of a 
temple committee for contribution from the other four com- 
mittee members in respect of money which had been re- 
covered from plaintiff alone in execution of the decieo obtained 
by the trustee of tho Madura Minahshi temple against the 
members of the committee (inclusive of plaintiff and third 
defendant) for moneys which they had spent out of the 
temple funds in previous litigation carried on by them in the 
High Court the High Court, having in that previous litigation, 
directed that the committee members should pay such costs out 
of their private, fuuds, aud not out of tho devastanam fund 
See tho last sentence of tl e judgmeut in Alaginsami Natckar 
v Sundttreauara Ay gar [\) 

Tho lower Courts decided that the third defendant's legal 
representatives (sons and grandsons) are liable to discharge third 
defendant’s debt to plaintiff, the debt being based ou third 
defendant’s liability to contribute bis quota of the amount paid 
by plaintiff alone to discharge tho joint decree against plaintiff 
and bis fellow committee members m tho temple manager s suit. 
Tho only ground irgucd before us in this Second Appeal is tho 
fourth ground iu tho special appeal memorandum lhat ground 
is to tho effect tli it third defendant's sons and grandsons are 
not legally bouud to discharge tho debt incurred by third 
defend lilt to tho devastanam whoso funds were spent without 


Vercgopau 

Naido 

V. 

Kama 
NAD HAN 
Cbettt. 


Sadasiva 
Arras J 


35 


(1) (iSSS) LL.B , 21 Mad , 273 at |* 2s7 
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Vs-NtGoniA due authority by third defendant and the other members of the 
committee, as third defendant’s descendants are not under a pious 
obligation to discharge such a debt 

hADHAV ;r 

Csmr Reliance is strongly placed by the learned vakil for the 
SabIsTva appellants on Durbar Kkachar y Khachar Barsur{\) where 
ayyab, J it was held that under the Hindu law texts, a son is not 
liable for Ins father’s * Avyavaharika ” debts, the term being 
interpreted by the learned Judgos who decided that case, as 
meaning “ unusual” or not sanctioned by law or custom " The 
learned Judges ruled m effect that tho ton is not liable for debts 
which the father ought not, “ as a decent and respectable man,” 
to ha\e incurred That very learned Judge, JIokhckjbk, J., of 
tho Calcutta High Court Ins elaborate!) considered the whole 
question in Chakouri ftlahton v Gangz Pershad( 2) and I cannot 
usefully add anything to the observations found in the lucid 
judgment m that case The learned Judge virtually dissents 
from the decision in Durbir KhacI ar v. K/iachar Barsvr(l) 
Learned Sanskrit scholars have differed from one another as to 
the meaning of the expression ” Avyavahanka debt” , [see tho 
first paragraph in page 231, of tho judgment in Chafcourt Bahtin 
y. Ganya Pershudffi] lam inclined to adopt Colebroote’s 
paraphrase, namely, “ debt incurred for a cause repugnant to 
good morals” as mow nearly approaching the true import of tho 
expression than any of the meanings given by the other author- 
ities IE I might venture upon giving my own translation of 
the expression “ A\ yavaharika ” I would paraphrase on Avyava- 
1 anha debt as a debt which is nob supportable as valid by 
jegal arguments and on which no right could bo established in 
tho creditor’s favour in a Court of Justice (Compare the use of 
the word “Vyavobara” m Bach expressions as Vjavahara 
Unyukha, Vyavahara Darpaua, etc ) 

The third, defendant clearly owed a legally valid debt to the 
devaatanam. even if he had really misappropriated the moneys 
which he had taken from tho duvastanam funds (instead of 
having merely sanctioned their expenditure bond fide on inap- 
propriate objects) and his defendants are bound to repay that 
debt according to the decision in Wafo&at/t/an v. Ponntisimv^S), 


(l) 11*08) I 32 Bdxo. 3*3. (5) (1612) 15 CXJ , 223 

(3) US 3) I L-m, 18 Mki, 03 
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where it is observed " upon any intelligible prmoiple of morality, vj^rropAt a 
a debt due by the father by reason of bis having retained for 1»aidc 
himself money which he was boand to pay to another would be r ama 
a debt of the most sacred obligation and for the non discharge of 

which, punishment in a f iture state might be expected to be • — * 

a . . , , Sadasita 

inflicted, it m any Aytah, 3 

Aa regards the casein liamatenyarv Secretary of Stale[ 1) (also 
relied on strongly by the appellant’s learned vakil, that decision 
re ted “on its own special circumstances”, for, the learned 
Judges found in that case that the father knowingly brought a 
false case as a pauper When he lost the suit and was made liable 
for the Government costs, it was held that his sons were not 
liable to Government tor such costa so mean ed Without saying 
that I agree with the reasons given in the said decision, that 
decision is easily distinguishable from the present case The 
judgment m Alagiritami Natckar v Sundaresicara Ayyar(2) 
does not establish that the committee members (three of whom 
joined in the appeal to the High Court with the concnrrence of 
the remaming two) dishonestly preferred the appeal to the High 
Court which appeal costs they were directed to bear out of their 
private funds. Imprudent aid even “ uuconscientiously ” im- 
prudent debts of the father are not in my opinion, immoral, 
illegal or “ Avyav aharika " debts [see Khahlul Rahman v 
Gohind Pershad(3 )] aud the sons canoot, in Hindu Law, escape 
liability for such debts of their father 

Dus becoud Appeal consequently fails and is dismissed with 
the costs of first respondent (plaintiff) 

Bknsoij, J — 1 agree that tlio sons are liable and that tho BENg0K j 
Secoud Appeal should be dismissed with costs 

( 1 ) (1P10) 20 M LJ &9 (2) (1893) IJ. R 2. Mad , 278 

(3) (1S°3) I L B , 20 Calc , 323 
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APPELLATE CIVIL. 

Before Mr. Justice Ayhng and Mr. Justice Sado-siva Ayyar. 

SUBBIAH NAICKEll (Second Counter Retitiovbk), 
Appellant, 

t>. 

RAMAN ATHAN CHLTTIAR (Petitioner), Respondent * 

Cult Procedure Code (Act V of 1008), ss 37, S3, and 160— Jurisdiction to execute 
decree — Pcndin j execution proceedings — T> an*fer of property sought to b«*oW 
to the jurisdiction of another Court — Res Judicata in execution prccecdtr gt~ 
Ez •pints order patted after notice, effect of~~Objection petit* n, uA*», can £>« 
treated as application to set aside ex parte order— Order IX, rtife 13, aypfiej. 
tion of 

Where after attachment of property in execution of a decree for money and 
an order for a ala made by the Court which passed the decree, the property was 
transferred to tbo local limits of the jurisdiction of another Court newly 
established 

Held, that the ( ourt which passed the decree ceased to have Jurisdiction to 
continue the execution proceedings, and that the new Court basing territorial 
jurisdiction over the proportj attached, was tl o prapor Court to entertain an 
application for execution, by sale of tha piopcrty, and pass orders thereon 

In snob n oase no formal order of tiansfer of a particular caso or of all pend. 
Ing cases is necessary On j nnciple unless the authority which changes the 
venue reserves the right to the Court which has lost the jurisdiction to oonUnue 
pending proceedings affecting the property so transferred to another jurisdiction, 
such proceedings are also spso/acto transfer! ed by the change of venue to the 
new Court, the records relating to that actlou becoming part of the rooords of 
the new Court. 

Section 150, Civil Procedure Code, implies that the whole bus.uosa of a Court 
might be transferred to anothor Court without any order of transfer by a 
superior Court under section 24, or any other section of the Code, thereby adopting 
the Calcutta view, that by changes of venue made by a local Government, the 
business of a Court whioh loses jurisdiction over a certain area, so far as such 
area is concerned, will be if to facto transferred to the new Court, 
the case law on the question considered. 

An ex forte order in execution proceedn gs passed after issue of oolite and 
after the Couit has held that tho sirvice of the notico was duly effected, is on 
general principles binding as re* judicata 

Ifunjef Pershad Dichit v Orija Kant Lahif* {1SS2) 2 L It , 8 Calc , 52, 
followed 

Order IX, rule 13, Civil Trocedure Code, applies to it juris orders In execu- 
tion, and unless they arosut aside by application under Order IX, rule 23, ur by 
appeal, they cannot be questioned in the further Stages of execution j roceodicgs. 


1014 
a ary 

15 and 22 


Appeal Against Order 2«o 01 of 1023 
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A 0*1 e t o statement wt cb 1 * wot stamped irh ch conta u* no prayor to 
s f as Jo the orJ r an J h ch Joea not show Then t! e objoctor had not ce of 
the order cannot be treate 1 as an applioat on to set as do the er parte order 
i/oeA.» JfanJaJ v 3f* u aij>» Holtdh C1911) 13 C L J 2« d. »t ngunhed 
Appeal against the decree of T D P Oldfield, the District 
Judge of Tumevelly in Appeal No 399 of 191 1 preferred against 
the order of T SloNRO i bench, the Additional District Munsif, 
lmnuvellv, in Oml Miscellaneous Petition No 238 of 1911 m 
Original Suit N 71 of 1897 

n e facts appear folly from the judgment 

The BCouourable Mr L «1 GoundaragJ aia Ayyar foi the 
appellant 

B Sttharama Boo for the lespondtnt 

Jidgmevi — The second defendant one of the thieo judgment 
debtors is the appellant 1 cforo this Court This appeal has arisen 
oat of au execution | etition put in by the decree holder ihe 
facts are a little complicated aud though it is not necessary to 
retail all the facts it 13 ncccs ary to set out tho following for 
understanding the contentions on both sides — 

The decree in this case was passed so long ago as March 1898 
m favour of one Arumohallim Chettijar There wore soveial 
execution petitions by the said decree holder himself Ihe decree 
ia then alleged to have fallen in a paitition between two members 
of tho decree holder s family and a partner of tho family firm, to 
the share of the said partner vho also hold 1 power of attorney 
from tho decree holder Tim partner filed execution petitions 
ui 1905 and 1907 1 inally on the 21st April 1909, Execution 

Petition No 389 of 1909 was filed by a next friend on bohalf of 
tho minor son of tho feaid paitner oftei tho death of the latter 
We must hero state that the decreo wag passed by the District 
Jlunsif s Court of Srivilliputtar and all these applications 
including the Execution Petition No 38 of 1909 of 21st 
Aj r 1 1909 were instituted in that Court On this application 
No 389 of 1909 notice vas ordered to be issued to dofandaut? 
to show ciuso why tho docree should not bo executed by sale 
of propeities which had been ittachcd. long ago and which 
attachment was still subsisting lor tho purpose of this 
appeal, it is necessary only to consider tho notico issued to the 
second lefeudant, tb it notice having beui issued in Joly IJOD 
bj tho Srivilhj ttttor Munsif s Court for second defendant 3 
appe trance on 10th \ugust 1009 to show cause against execution 


Scobu 1 

tflICBSR 

ti IlMt 14V 
Cubitus 


Avtnra and 

Hadasita 
Ayyab JJ 
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Scbbuh The process seryer took the notjce to the second defendant’s 
v village on 31st July 1909 for seivice on the second defendant 
*oi£nu’ WImt took P laca tllei0 a PP ears from the endoisement of the 
. — • Village Mansif on the process server’s return and that endorse 

ATtlNO AUD 

SADAaiT4 mont is as follows — ‘On enquiry wade on 33 st July 1909 at 
Aytar, jj 9am, regarding the second defendant, the females mthe second 
defendant’s house and the inmates of the adjoining house state 
that it is two days since he went to Sa o kara nay in a rkoi 1 , that the 
date of Ins return is not known and that no proper male heir is 
present on the spot , the duplicate of the notice to the said secoud 
defendant is affixed to the front door of his house " With a 
return to tins effect, the process server returned the notice to the 
Court on the 6th August 1909, on the 10th August 190J (which 
was the date fixed in the notice foi the second defendant to 
appear to show cause), the District Munsif made a record to this 
effect " Notice affixed, defendant absent, adjourned to 14th 
instant for batta for proclamation " (The learned District J ndge 
seems to have thought that the 10th August 1909 was a mistake 
for the 10th December 1909 but it seems that there is no such 
mistake and the order was really passed on 10th August 1909 
by the Munsif On 18th October i909, the proclamation was 
settled and tho sale date was fixed for 10th December 1909 The 
sale fixed for 10th December 1909 seems to have been, again 
adjourned to some other date in 1910 on account of certain 
ether proceedings which it is unnecessary to detail 

In May 19l0, the Ramnad distuct was newly constituted by 
tho Local Government and tho Snvillipnttur District Munsif s 
Court was placed under the Haranad District Judge The 
properties which had been attached by the Snvillipnttur District 
Munsif m execution of tho decree of 1897 came under tho juris- 
diction of the Additional District Munsif of Tmnevelly, having 
been token away from the Snvilhputtur District Munsif's juris 
diction. On these facts, tho next fnond of tho minor who 
claims to bo tho decree-holder (we shnLl call him “ Respondent ”) 
and who bad put m the Execution Petition No 389 of 1909 in 
April 1909 in tho SnnHiputtur District Uuasif’a Court put in 
Miscellaneous Petition No. J38 of 1911 in tho Additional 
Mxnmf’s Court of linnet eliy praying among other things that 
tho execution proceedings instituted in the Sru dhpattur 
Munsif'a Court in April 1909 might bo continued in the 
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Additional District Murat's Court ot Tmnevelly after obtaining SoBBIA!l 
all tho records from the SrivUhpnttnr Court The seventh and Naicker 
eighth pn agraphs of the affidavit accompanying tins petition of RiMAf^ATiuN 
February 1911 are as follow — C bsttu b 

' As the properties which are mentione 1 in the said 
sale proclamation and which are applied for for being sold Ayyab, JJ 
in this suit are situate in Ivurivihalam Katukutlngai Kurinja- 
hulam village m Sankaranaymnrhoil taluk, within the juris- 
diction of this Court, as the Snvilliputtur Munsif’s Conrt 
iu which steps had been taken before this, has been abolished 
in so far as this district is concerned, as the said Court has 
lost its jurisdiction in matters of execution iu respect of tho 
decrees of this district and as this Court itself has now 
jurisdiction to execute tho decrees connected with tins distuct, 
it is necessary and reasonable to continue and execute through 
this Court itself the petition ponding m the said Snvilliputtur 
Munsif’s Court " 

“ Moieorer this plaintiff made an application to the 
said Snvilliputtur Munsif’s Court, but the said application 
lias been returned with an endorsement stating that the 
entire records aforesaid na ts leen sent to this Court, with 
reference to matters stated in paragraph 6 nboye The appli- 
cation so returned is herowith filed ” The Additional District 
Munsif dismissed this application The conclusions lie came to 
are (as we understand them) ~ 

(a) the decree of the Snvilhpattur District MunsiPs Court 
was not transferred to the Additional District Munsif’s Court 
for execution though a portion of tho records were sent to tho 
'linnevelly Additional District Hunsif’s Court on the transfer of 
the territorial jurisdiction by the District Muusif of Srmlli- 
puttar himself 

(b) The District Monsif’s Court of Snvilliputtur has not 
ceased to exist nor has it ceased to have jurisdiction to execute 
its own decree on fho transfer of territory from its jurisdiction 
ns such transfer did not take away tho jurisdiction to entertain 
applications for execution and to pass orders thereon which it 
had under seotion 223 of the Civil Procedure Code 

(c) The Additional District Munsif’s Court of Tmnevelly did 
not acquire tho jurisdiction to execute tho decree under section 
049 of tho old Civil Procedure Code, or section lv>0 of Vet V 

36-a 
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aoBciAH o£ 1908 because the Additional District Munsife Court of Tiune 
v vedy could acquire the jurisdiction, only if the Court of the 
^CHfrrms 1 * ^ is ^ rjc ^ Muasjf of Srivilliputtur ceased to exist or to hare 

jurisdiction to execute the decree 

ffiSir (d) The ex parte otder passed by the Snvilliputtur District 
At^ab jtj ^j unsi p 9 Court on the lOtli August 1909 allowing execution to 
procoed against the second defendant because he did not appear 
though held to have been duly served could not be treated as 
estopping the second defendant so as to preclude him from 
objecting to the minor respondent executing the decree (the 
objection being based on the ground that execution is barred by 
limitation and that his light to execute had not been eatisfac 
torily proved) The reason for second defendant's not being bo 
estopped is that the notice issued under section 248, Civil 
Procedure Code, in July 1909, was not personally served upon 
him and he was not otherwise aware of such notice See Mochai 
Mandal v Meaeruddm Mollah{l) 

(e) The said applications of 1905 and 1907 are however m 
accordance with law and hence the execution petition of April 
1909 was not barred by limitation 

These were the conclusions of the Additional District Hunsif 
of Tinnovelly and he rejected the decree holder’s petition to 
continue proceediugs in his Court on the gtound that his 
Court had no jurisdiction to so continue the proceedings The 
minor respondent then appealed to the District Judge agaiust 
this order of the Additional District Afunsif of Tionerelly 
refusing to continue the execution proceedings inaugurated in 
April 1909 The learned District Judgo’s conclusions may bo 
stated thus — 

(a) Section 150, Civil Proceduio Code, provides that, whon the 
business of any Corn t is transferred to any other Court, the latter 
shall have the same powers and duties as the former had in respect 
of it But (according to the learnod District J udgo) tho Execution 
Petition of 1909 was a pending busim.'* m the ^nvilliputtur 
Munsit’a Court when it lost its jurisdiction o\er tho territory 
(in winch tho atUcho \ properties wire situated) on 1st Jane 1910 
and such pending buMUOs was not leg illy transferred to tho 
Additional District Munsif of lumo\ idly So the minor petitioner 


(I) (1811) 13 CL 3^ SO. 
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could not take advantage of section 150, Civil Procedure Code, Sdbbiah 
and contend that the Additional District Jlunsif of Tinnevelly Nai ° eeb 

was a, ( ourt to which the l»asme a s of the Snvilliputtur Munsif’a Bamxnatiiax 
r, . 1 CHPT11AK. 

Lourt was transferred 

(b) Bat the Srmlhputtur Munsif’s Court, though it con- 
tinned to exi«t and to be held in the same station and continued ATlia . 
to have jurisdiction over a portion of it9 former territorial jnns- 
diction mu-t he deemed to have “ceased to exist” within the 
meaning of =ectien 37, clause (h), of the Civil Procedure Code; 
because the territoues within its jurisdiction had been transfenei 

to the newly created Ranmad district by the Local Government 
and appeals from its deciees and ordors lay thereafter to the 
Ranmad District Court and not to tho District Court of Tmno- 
vellv. Hence the Court which passed the decree had now 
become the Additional District Munsif’s Court of Tmnevel)} 

In otbei words, the learned District Judge’s view was that na 
the Snvilliputtur Munaif’s Court ceased to exist, the Court which 
originally passed the decree ceased to exist and the additional 
District JJunsif’s Court of Tinnevelly became the Court which 
parsed the decree within the meaning of section 37, clause (6) 
and hence it ought to continue tho execution proceedings 

(c) The second defendant could not laise the question of limi- 
tation by reason of tho alleged legal invalidity of tho execution 
petitions of 1905 and 1907 is tho order of the Snvilliputtur 
Munsif’s Court of the 10th August 1909 allowing execution 
after declo ring the service on second defendant to hav o been duly 
effected caunot be questioned by tlio second defendant now as ho 
lias not bad thatch parte order (allowing execution) set aside by 
proceedings m appeal or by any other logal means open to him 
On tho basis of the conclusions (6) and (c) above, the learned Dis- 
trict Judge set aside the Additional District Munsif’a order and 
remanded the petition for disposal of Execution Petition No 3S9 
of 1909 by that Court from tho point it had reached on “3rd Feb- 
ruary 1910 It is against this appellate (District Judge s) order 
of remand that tho present Civil Miscellaneous Appeal No 01 of 
1913 has been filed before us. Tho arguments of the learned 
vvkil for tho appellant btforo us might bo shortly stated thus — 

(a) The learned Distr.ct Judge was ngbt in saying that 
section 150, Civil ProceJnro Code, refers to tho transfer of 
business owing to an order of transfer by a superior Conrt as 
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Sobbuh under section 24 or any such similar order and that mere altera 
Vf tion of jurisdiction through the Local Government's notifications 
^OaerTiAR 1 ' ^ oes no ^ ^ rans l Qra,i y business within the moaning of section 150 , 

but the learned District Judge was in error m holding that the 

Sadi iva Snvilliputtur District Munsif’s Court ci ased to exist within the 
Attae JJ meaning of section 37, clause (6) merely by reason of the fact 
that the terntory over which the said Court had to exercise 
jurisdiction was included in a new distinct, the portion m dispute 
in these execution pioceedmgs and which also formed tho basis 
of the venue of the suit having been transferred to the Tinne- 
vellj Additional Munsif’s Court’s jiuisdiction 

(6) The Snvilliputtur District Munsif’s Court not having 
ceased to exist, it also did not cease to have powei to exorcise 
jurisdiction within the meaning of section 37, clause (6) otcausc 
as tho Couit which passed the deoree, it continued to have 
jurisdiction, undei section 38, Civil Proceduio Code (old seotion 
223) even though tho property attached m execution of the decree 
had been transferred to the jurisdiction of the Additional District 
Munsif of linneaelly 

(c) As the Srivillipnttui District Munsif’s Court continued to 
have jurisdiction to exeouto the decree, the Additional Distuot 
Munsif’s Court did not obtain jurisdiction either to execute the 
decree or to continue tho execution began m tho Snvilliputtur 
unsif’s Court, only one of tho two Courts being capable of 
executing tho decree 

Wo sli ill consider briefly each of flio&c tluco contentions 
Before tho new Code w as pas&ed, there was a conflict between 
the decisions of tho Calcutta High Court aud the decisions of tho 
Madras High Court in respect of tho question whether a Court 
which passed the decree which directed tho sale of immoveable 
property had jurisdiction to ordoi the sale of that property if 
after the decree and before the application for sale, tho said 
property had been transferred bj the Local Government’s 
notification from its jurisdiction to tho jurisdiction of another 
Court J ho pnucipal decisions of tho C dcutta High Court on 
tins question are Latchman Pitndeh V Mcnldan Mohun Shyt{l), 
Kartir Hath Panday \ Ttluldhan Lai/ (2), Frcm Chanl Dcy v 
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Molloda Deli{ I}, Kali Pa to ifulnjee v Dino Nath Mukcrjee{2), Smsun 

Jalarv Katmni Dehi{3) and Udit Nat am Chaudhun v Mathura, „ 

lVmad(4) W e do not think il uecossaiy to deal m detail "with ^cuettub^ 

eierj one of these c«r*es Kartn. Nath Panday v Ttlul dl ar t — 

LalUo) nas vntunlly o\ti ruled Ly the Tull Bench decision in sauasiva 

Preti Cl and Ley v Volhoda Jj tlt(l) The result of nil these Attab> jj 

casts is that though under Order XXI, rule 10 (old section 230), 

the implication for e\ccntion by sale of propeities which had 

passed out of the territorial jurisdiction of the Court winch paesod 

the decree might be made to the Court which passed the decree, 

it may also he made to the Com t which had acquired jurisdiction 

over the said properties as it is also included in the definition of 

the Court winch passed the decree by the strength of section 37, 

clause ( b ) as the Court which passed thedeciee had ceased to 

hav o jurisdiction to sell the properties decreed to he sold Hence 

according to the result of these decisions of too Calcutta High 

Court both the Courts which passed the deciee and the Court 

which had since obtained jurisdiction over the property could 

entertain an application for execution of the decree 

(d) Though both Courts could entertain the application, the 
Court which passed the decree had ceased to have jurisdiction 
to older the sale of piopeitics and henco could not itself order 
a sale and if the execution application is made to it, it must 
transfer it to the Court which had now obtained junsdiction 
over the propcj ties for passing and executing the order for sale 
Thus the Calcutta High Court dec sions make a distinction 
between the jurisdiction to entertain the execution application 
and the junsdiction to ordu sde of piopeities in execution and 
while it gives j irisdiction to both the Courts which onginally 
passed tho decree and the Couit which has since obtained 
junsdiction oi or the territory to entertain ajjphcitious, the said 
decisions give juris 'lictiou only to the latte i Court to order the 
salo of the pioportics 

As legards the Madras High Court, the principal cases are 
Gomatham Alamtlu \ Koi landur Krishnamacharlu(\i), Panduranga 
Mudaharv Vythtltngt Reddi(7) t Subbaraja Mndaliai v liakki{ 8) 

(1) (1S.JU) I L Bu, 17 Calc , 0 J (V B ) (2) (I'd?) ILE.,.5 Calc. 315 

(3) (1 Ol) I Ii U -S Culo -33 (1) (1 »U8) 1 L U, -a Calc 074 

(5) (loS3) I L It , iy.Ho <W7 (G) (1 Oi) I L U ,27 11 a X, 113. 

{;) (ioo 7 ) itu. Stroud, 537 (S) (l^o®) 1 l u , 3 , uo 
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SoBBun and Alagappa Mudaliyar a Ihxyagaraja dfndaZtt/arfl) In 
v Gomaiham Alameht v Roman dur Krtshuamacharlu{2 ) it was 
mere ^y held that if a Court which had not got jurisdiction 

had pasaed a decree for sale of the properties outside 

Aaao and , ,, s , x 

Badasiva lt3 Jurisdiction without objection by the defendant, such 

a-jtar zz a decree is not a nullity and the judgment-debtor could 

not object to tho validity of such a decree in execution 

proceedings In Panduranga Mudalxar v Vylkilmga. Rcddi{^) t 
it was held that the Court which passed the decree for 
sale ba,d jurisdiction to entertain an execution application for 
sale of that property even though tho property had been trans 
fened to the jurisdiction of some other Court Apart from the 
question of its jurisdiction to entertain the application, whether 
it could itself order the sale of that property was not and need 
not have been considered in that case, because the decioe holder 
in bis application for execution, also prayed for the transfer of 
the decree to the Court which had since obtained jurisdiction 
over the properties directed to be sold The decision in 
Panduranga Mndahai v VylhiUnga. Reddifi) seems theiefore, 
to be not in conflict with the Calcutta decisions which only 
negative tho right of the Coutt which passed tho decree to order 
the sale of the pi operties which had passed out of its jurisdiction, 
but do not negative tho right of that Court to entertain the 
application for execution Subharayi Mudahar v llakh(4>) 
depended upon the meaning of section 1S9 of tho Madras 
Estates Land Act though there is a gcneial observation that 
eveD when a statute takes away tho jurisdiction of a class of 
Court? tu heai suits of a certain nature and transfeis the juris- 
diction to hoar such «tuts to another ciasa of Courts, tho hist 
class of Courts does not lose tho jurisdiction over the suits 
ponding at tho time of tho passing of tlio \ct which so transfoia 
tho jurisdiction In Alagappa Mudaliyar v T7 lyagaraja Muduh- 
yur(l) doubt was thrown upon this decision m Panduranga 
M udaha) \ Vythihnga Redd i(3) aud the learned Judges 
(Waiais and Kiusunaswaui Aitap, JJ ) say that the question 
whothei tho transfer of a local area from tho jurisdiction of ono 
Corn l to auothor Court would not divest tho original Court of 
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jurisdiction over even pending suits w vs a qaeMion of “ consider Sub ns 
able difliculty” Tlio learned judges tlieiefoie without deciding Na KfR 
that question disposed of the ca«e ou the issumption tint the R4M4! ' tI,!4 ’' 

‘ ‘ C IFTTUB 

notific ition of the Local Government demived tlio Subordinate 

Judge’s Court of Tuticonn fiom tiyiug tbo pending suit and A gAnAsi*A D 
tliey got over the difliculty by transferring the ca*e to Ins filo ArSAB jj 
from that of the new Court (Rimnad Couit) to whoso file it 
had been transferred [ex hypotl ese) by the notification We are 
inclined to thmk that the Calcutta decisions in making a 
distinction between the jurisdiction to entertain applications 
and the jun diction to pass orders on such applications are not 
strictly logical , and that tho Couit wlucu passed the decreo 
for sale of a property cannc t even entertain au application in 
execution foi sale of such piopcrties However the re illy 
important question is now settled in Calcutta, n unely, that tho 
now Court which has since Obtained territorial jurisdiction ovei 
the property oidered to be sold 01 sought to be attached and 
sold in execution Las jurisdiction both to entertain an application 
in execution for such sale as also to pass orders on such 
applications In volume 11, Lncyclopaidia of I aw and Procedure, 
pages 718 and 714, tho following passages occur M A proper 
and lawful exercise of delegated legislative authority, or tho 
direct exercise of constitutional power, will opcrito to abolish a 
court or not, according to the intent expressed or lawfully to be 
implied within the ptmciples 1 erotoforo stated This intent 
governs in determining the effect of tbe adoption of a new 
constitution, of the creation, alteration, and r orgmtsaltoH of uctc 
districts, circuits oi other judicial sub division*, of the ddacl uig i 
uttachm j, animation and consoh latton of distncts and t] train, 
ferof jurisdiction in general * “ And it 1 as been held tb it in the 
absence of a constitutional or statutory provision to the contrary, 
causes pendiug in the abolished Courts ” itho *amo principle must 
apply by analogy where a j orlion of tho jurisdiction i* tran fur- 
red) “are transferred by op latton oj law to the i»eio courts, io 
art ficate or oidtr tia Jeirtng thci i bung » cessary Ihe 

new Court will obtain and may jioceed to exera o jan diction 
over causes lawfully transferred . this rulo includes 

authority to hold tho roinnindtr of a term which was in «e ton 
when tho statuto took effect, tie rt gl l to annul records refafu g 
to tie judicial adton of Ho suptistthd court” In volume 40 
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Encyclopaedia, page 129, it ib said “ Where, ponding an action 
a now county or district is created or existing lines are altered, 
so that the subject-matter of tlio action or the residence of 
defendant is thrown into a different county or distuctfrom what 
it was when the action was 1 istituted, theieis some conflict of 
authority as to whether the venue should be changed accord 
mgly, or whether the action should proceed where it was insti- 
tuted without a change of venue Hie question- depends largely 
upon the provisions of the statutes ** In the American Digest, 
volume 13, at page 19 13, a decision is referred to in which it was 
held that a statute giving cxclusne jmisdicfcioii to justices, in 
certain cases and containing no clause saving pending suits, 
depnved the Circuit Courts (winch till then had jurisdiction 
over such eaves) to try even pending suits Another case is 
quoted in which a decreo rendered by a probate Court in a suit 
after the Court was deprived of its jurisdiction by an Act (which 
came into foico while tho suit was pending) was reversed in 
appeal as passed without jurisdiction Remington v Smth[\) 
It se^ms to us on principle that unless the authority which 
changes the venue reserves the right to tho Court whioh 
has lost the juusdictiou to continue pending proceedings 
(affecting the property so transferred to another jurisdic- 
tion), such proceedings are also ipso facto tumaferred by tho 
change of venue to the new Court, tho lecords lolating to 
that action becoming pm t of tho records of the new Court In 
tho present case, it appears that since tho change of venue was 
made from the Snvilliputhur Munsif to the Additional District 
^lunsif of Uunevelly, tho Snvilliputhur District Munsif sent all 
the rccordB remaining in lua Court in Exooutton Pot tion 
No 389 of 1909 to *lm Additional District Munsif s Coart of 
Tiimevdly, thus washing his hands completely of that affair 
Wo think ho was right in doing so As stated m Piem Chand Doy 
Mokhodti Dehi{2),'‘ so far as tho Procedure Code is coin ernod, 
execution of a decree is only a continuation of tho suit, and there 
appears no legitimate reason icI y a Court t n tho later stage of a 
suit s) oull hate greater imier* than it possessed at its institution 
But however that may bo, a comparison of bcctiou 223 with 
tho hist i aragraph of section 0 19 seems to us to indicate that 
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territorial jurisdiction is a condition pit cedent to a Couit executing Scbbiau 
a decree ” "Nemi^ht add that tlie new secti n 150 lntioduced Najcxeb 
by the niw Code «eems to clearly imply tint the whole basiness Ramavathav 
of a Com t might bo transit i red to another Court without any _ — 

Order of transfer hem,. parsed by a supenoi Court under section A s*dasiva D 
24 or any ether section ol the Code, either as rtgaids a puti ay*ar,JJ 
cular iV'e or as legauls all the e i«es peuding in a pirticular 
Court 1 he introduction of this new «ection indicates, in onr 
opinion that the Calcutta vilw which held that by tlio change 
of xenuo made by a local Government, the business of a Court 
which loses juusdiction over a cert nn area so fnr -is it relates to 
cases ilfecting the lands in the transfern d area will be ij so 
facto transferred to the new Couit has been adopted by the 
Legislature We aie unable to agiee with the learned District 
Judge that tht word ‘transfer' of business andei section 150 
covers oalv tiausfers made und« i special provisions of the Civil 
Procedure Code and we haxe found it difficult to follow the rea- 
soning of the learned District Judge who relies on sections 8 (1), 

13 (2) and (3) and l 1 * (1) of the Bengal Civil Courts Act Those 
provisions appear to us to h eve littlo bearing on the decision of this 
question In the result we hold that the learned District Jndgo 
was right in his conclusion that the Additional District Munsif's 
Court of Tmnevell) has jurisdiction to continue the proceeding 
lu execution initiated in the Srivilliputliur Munsif s Court m 
lUUO Oui icjsou tor that c inclusion is that the Snvjlliputhur 
Munsif's Court ceased to have jurisdiction to contiuue the pro 
ceedings in execution \ihireis the reason gnen by the learned 
District Judge is that the bmilliputbur Munsif's Court ceased 
to exist Even if we aie wiong m the above view, we are pre- 
pared to get over the difficulty sou n lit to be raised on the ques- 
tion of jurisdiction by transfei ring the Execution Petition No 380 
of 1000 from the Srmlhputliur Munsif's Court for disposal to the 
file of the Additional Distnct Muusif of iiunoxelly, a similar 
expedient hauug beiu resoi ted to by tlio learned judges who 
decided Jfajappa Mu tahyar v Thiyagaraja Mud ihyai (1) 

Tin next point sought to bo argued by thu appellant 
was whethci the execution ipplication of 1900 was barred by 
limitation 1 he question of limit ition depends upon certain facto 
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Sdbbuh sr» on will apply to execution proceedings There is no allusion in 
v the learned judge's decision to Krishna Chandra Pal v Piotap 
Chandra PaX{ 1) which directly held that section 108 (Order 
AxlTTami ru ^ e ^3), applied to execution proceedings The argument of 
Badasua the appellant’s learned vakil based on the fact that in articlo 
Ayvar, JJ of the Limitation Act, the geneial expression (< Summons n 
is used instead of ‘ Summons or notice,” does not convince us 
that irticle 164 was intended to apply only to decrees strictly 
so called and not to ordeis in execution which come under the 
definition of deoreea in the Civil Procedure Code Besides the 
remedy under section 108, the defendant could also have sought 
the remedy by way of appeal against the ex-parto order We 
are therefore reasonably clear that the ex patte order of August 
1909 allowing execution in favour of the respondent cannot be 
questioned in the further stages of the execution proceedings by 
the appellant Tho learned District judge was thereforo right 
in refusing to go into tho question whether the reapondenG was 
barred by limitation or any other cause from prosecuting the 
Execution Petition No 389 of 1909. 

It is next contended that the unstamped objection statement, 
dated 27th July 1911, put in by the second defendant might be 
treated as an application (under Order IX, rule 13) to set aside 
the ex-parte order passed in August 1909 in the respondent's 
favour and that an opportunity should be given to the appellant 
to prove us such applicant that ho was not duly served with 
notice of the execution petition before that order of August 1909 
was passed and thit ho had no knowledge of tho passing of that 
order till within one month oE his filing tins statement m July 
1933 No doubt, in l/orAa» Mandat v Mescruddtn Moltah{2), 
an objection by the judgmont debtor that no uotico had been 
really sorved upon bjm and that ho had no knowlodgo of an 
order passed against him (allowing execution of tho decree) was 
treated as of the aame effect as an application to sot aside tho 
ex-parte order allowing execution and on its being not domed by 
tho decree-holder that the judgment debtor had not been duly 
served and did not have knowledge of tho previous order allow- 
ing execution till 8 days before the judgment-debtor preferred 
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h-« obiwiion 1 *, tint ord»r was tMtui is not binding upon him. suisiau 
K ui vie t'util «i tin preset t rise, tho objection stitoiucut ol I ** 1Ck * B 

JuR 1 'll n u )t l tmted nn «>bjicticm to set aside tlie 

f r-j ntU orbr f \ugust 1 'U^ a «* it is n t st unped ns m ^ n ^ TT, * B » 

api’icst i f ■» tlur no jimjor »n tint stitemont to net ^lusit* 0 

»► di the r 5t r of \ugi t uni i<5) is it does not appear Attar.jj 

fro i i wh th* ► «<nl defimKtit had notice of the Order o£ 

2nd II c*.*nbrr 1 * 0 ' th it i«, whether he hid notice onlj within 
< t i t*i nth of t' ** hhtig f this no moranduin of objections and 
win tlior tf th< of] ttioii '•tiUment lti> trutul us an application 
t/i *•«.! »Mdo tho order of \ugust 1^09, such an application is not 
bam d by limit tti n If *>etond defendant had knowledge (as 
►e-eii ■ prol iblo from the other pioe uliugj m the ei s o) of tho 
order of Vuguat 19o9 more th in it month beforo tho filing of tho 
fcUtctncnt of objections m July 1911, ho was barred from 
upj lying to 6et undo tin e-r parte order of 1909 
in tbo result wo dismi s the appeal with costs. 


appellate civil. 

Before Mr. Jusitce Scshagtn A<jyar % 

M SUUHAYYA (Di*£nijAnt), Petitionff, 1914. 

February 

p 18 and 41 

M. RACUAYYA and a'.otueb (Puwtrrs), Respondents * 

Jrantftr tf renut /rom c< * court to on Ihtr after decree— Appellate 

/on. 

TheUe'e ct Monsif of i adsnajaWe basing Jurisdiction o-rer Knlul, passed 
adocreoon 30th March 1911 in regj ect of a cauio of notion which aroia in 
Kadin On l»t April 1011, Kadi ri was trar eferred to the territorial Jurisdiction of 
tho District IXuosif t Court at l’onukondu, from which appeal* lay to tho District 
Court at BolUr) , wherr as api nl» from tlm District hlunsii • Court at Madana- 
pallo lay to the District Court at Cuddaiah 

jjild, on the question as to tha proper apjellato forum in the case, that 
appeal from the decree lay to tbo District Court at Bell tl o 

temUmal jurisdiction i;eo facto eiltoted a transfer of 
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SoBB 4 iv* PjstUXoh under section 115, Civil Procedure Code (Act V of 1908), 
VUcium pxaying the fljgh Court to roviso tiro order of V - SuBRAHtfAKMM 
— Paniulu in Appeal No *?3 of 1902 preferred against the decree 
of B Rama Ruo, tins District Munaif of Madanapallo, in Original 
Suit No 299 of 1910. 

The necessary facta appear from the judgment 
Dr 8 Su-ammadham for tlio petitioner 
Respondents unrepresented 

Sesuaoi&i Ordfr —The District Munsif of Madinapille passed a decree 
Arr»H J 1Q favour of tho plamtifE in Original Suit No 299 of 1910 on the 
30 tU of March 1911 The contract which gave rise to the 
litigation was made in Kadui wluch was at the time of the suit 
within the jurisdiction of tho Madanapillo District Munsif The 
scheme for tho redistribution of districts carno into force on the 
1st of April 1911, by which Kndin was added to tbo jurisdiction 
of tho District Munsif of PennWcnda From MndampaUe appeals 
he to the District Judgo of Cuddapah from Penukonda to the 
District Judge of Bellary The defendant filed tho appeal m too 
District Court of Bell ir) on tho 26th of Juno 1911 against the 
decision in Original Suit No 299 of 1910 The District Judge 
held that the appeal lay to the Cuddapah District Court, and 
returned it for presentation accoidmgly Tho District Judgo of 
Cuddapah on the Appeal being presented to him camo to tho 
conclusion that ho had no jurisdiction This revision petition is 
3 gainst the baid order 

There is no Madras decision duectly bearing on the muttci 
Section 13 of the Madras Cml Court Act gives no indication 
legardmg tho appellate foium , section 90 of tho Code of Civil 
Procedure says that aa appeal ' shall ho to tho Court authorised 
to hour appeals *' Tho question is whether that Appellate Court 
is ono which had jurisdiction when tho suit was decided or at tho 
Umo wheu the appeal camn to bo proaented Two cases relating 
to execution of decrees iu which the question was whether the 
Court which passed the decree or tho Court to which territorial 

\ jurisdiction w as assigned auW pionUy should entertain applica 
t on» c imo up for consideration botoro tbo High Court In 
SAtbtah NatAtr i ilomanaflian CAefhur(l), tho learned Judges 
ii^of opinion ifiat loss of territorial jurisdiction tysofucto 
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oTrcIclalratuffrcftcnuo Tint aiowdcnves support from tho ScBpxr\i 
actual Onlcr that was mi loin Alarappa ifudiltyar v Thiyagnraja ){ AC „* ¥Ti 

ifultUi ar(Jl Them are only two cases in tho other High Courts 

Thed<c«i n m Utah D** B'gam v ITfm V»»I(2) winch is to f no Avt«r J 
c'Trct that appods bo to the Court to wh cli the territory is tided is 
Las 1 oi tl o construction of tho laiguigo of sect on 17 of tho 
>» rtl» West* rn Provinces Cml f onrts Act ] ho learned Judges 
of tho C dealt! High Co irt la IJarahnti \ tfatyabah fb>hira(3)» 
catnoto a sitnil tr conclusion on the interpretation of the Inngungo 
of tlo special statute md of the notification of tho Gr vernment 
branny on it I do not find any direct English decision on tho 
p int But in tho American Encyclopaedia, \olumo II, page 905, 
it is stated that tho “ juris fiction of tho ennsn is not transferred to 
tho appellate tribunal until under tho particular laws prevailing, 
tin appeal is perfected ” Tho nbovo discussion shows that the 
Lepe’storo m India favours tho view that tho Original Court 
6boul 1 Ime no jurisdiction when the plnco wliero tho contract 
was nndn is talon away from its limits Tho law in America i« 
in oon«onanco with this pnncij lo I most hold on tho authorities 
refrrrcd to by mo that tho appeal Iaj to tho District Court of 
Biliary I am awaro that tho convcnienco of tho litigants will 
not bo ahanced by this conclusion In caso tho Appellate 
Court should either remand tho caso for fresh disposal or ask 
for a finding upon new issues it is dc»irahlo that tho caso 
should go back to tho Munsif who heard it originally If tho 
apj eal is h -ard by tho Biliary District Judgo in this esse, ho will 
have no power to send tho caso down to the Distuct Munsif of 
Madannpalle But in matters of procedure uniformity is of the 
essence of tho administration of j istice and os it has been held 
already that in regard to applications for execution the Court 
which decide 1 tho suit ceases tohavo jiin-diclioo by the transfer- 
or territory, tho decision in this case should bo that tl o appeal 
lies to the District Judgo of Bellary as Kadin is part of the 
Bellary district 

The appeal will be sent to that Court to be disposed of 
accorling toliw 

(1) (1 J10) M IV N 477 (2) (190C) ILK 23 All , 93 

(3) (1807) LL It 34 Calc 03C 
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Before Mr Justice Sundara Ayyar and Mr, Justice 
Sadasi to Ayyar 

1912. P MAN GAM HA (Plaintiff), Appellant, 

August 13, 

^ • i 

V RAMAMMA and two others (Defendants No*. I to 3), 

RfSPONOENTS # 

Construction of documents — Sols or agreement to fell — Jn(en(ton n the test — TTattl 
of registration — Indtan Registration Jet {I /I of 1S77), section 17 — Admissi- 
bility — fit * devee 

Whether a document operates by way of a present conveyance of property 
or only us an agreement to create a future right depends upon the intention of 
the parties as expressed in the instrument 

Even if a present right is crentod the instrument, tfcongh unregistered, w 
admissible in evidence in a suit for eciGo peiformnnco. 

A'ajappn v De iu (1391) ILK, 14 Mad , 55 and Upenclra. ffath I'antrjee v 
Pmefh Cl end* a B aneryre (1910) 15 C \V N , 375, follon cd 

The insirament in this case was construed ns an agreement to sell notwith* 
standing that it contained certain woids eiiowing a present transfer 
Second Aipeai. against the decree of A RAanuNATiiA Raq 
Pantuln, the Subordinate Judge of Cocanadn, in Appeal No 53 
of 1910 preferred, against the deoico of S Narasinoa RaO 
I’a-VTOLU, the Distrut Munsif of Tedilnpur, in Original Suit 
No 537 of 1908 

The suit was brought for specific pcifoimanco of a contract 
to sell laud contained in Exhibit A, tlio terms of winch an* set 
out below — 

This is an agreement for the execution of the sale-deed m 
respect of jeroity IhuIb executed, on 25th April 1900, in favour 
of Mangmnnm, wife of Ficluhalarapadu, by Muncy} a, son of Panm 
Aromunna and resident of tho aforesaid placo. Dor tlio gum of 
Rs. 500 (Rupees five hundred) out of the total amount duo up to 
this day lu inspect of tho principal and interest of tho registered 
deod of mortgage without posse -sion oxecuted former!}, that is, 
on 19th Mirch IS9G, to meet iny family expenses, etc , jointly by 
mo and by my brother-in-law Lmgiuip ilh Vonhatasw um who was 
my guardian during my minority, I lino sold to > ou, and put 
you now nlono m tho possession of tho jeroity land, consisting of 


Scctod Apj*»l No. 842 ot 19U 
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the wit Ian i of tho total extent of 3 acres 101 ! 37 cents as per AIanoamma 
particulars note! bereinbilow and bp wing a settlement cist of Kauauu* 
H« 12 and the 'ever *1 fruit trees therein out of the immoveable 

fnpcrtv which fv*ms tnv ancestral proportv in tie aforesaid 
plica whi h his been entored in tm name m acc milts and which 
has b en mortyigod to you ns per the Jeel executed in your 
favour Thcreforo I liavo oxecutol this agro ment in vonr 
farour, 1 41 mg agreed to jour enjovmg tl e samo freely, lieredr 
tanh from «on to grandson with pow r to alienate tho frame by 
sa’o or gift So I shall oxccuto n sale deed on a proper stamp 
paper within three months from tins date, get the same regis 
Urol an 1 pre^nt it to yoi I shall present tho agreement 
necessary for getting tho land registered in accounts in your 
name, in tho Sub-Registrar's oflico at the time of the registration 
of tho document Afftr executing the •■ale deed in jour favour 
I shall ca i*o tho payment with respect to salo mono) of five 
hundred. rupiis to be endorsed on the original mortgago bord 
and I shall execute again a document in jour favour for the 
balance 

This is tbo agreement for the execution of a sale deed m 
respect of jeroity lands executed with cousent. 

(Mark, of) Pamu Jlnnoyya 

Tho District Mimsif decrordtho ant, but on appeal bj the 
defendant the Snbordin itc Judge held that 1 xhibit A v> is in 
effect rot increlj an agreement to 3 11, but 1 sale deed itself, and 
dismissed ibo suit finding that Exhibit A was compulsorily 
registrable and that owing to its bomgunrogistered, it was invalid 
as affecting the property compnsod therein, and inadmissible in 
evidence under section 17 of the Uegistiatiou Act 
Tbo plaintiff preferred this Second Appeal 
P Nira(,<tn-3titvr:ht for tbo vppeihnt. 

P N igrilhushanam for the respondents Nos. 1 and 2 

Judgment- — Tho decision of tho point argued in Second Scvdasa 

* ArtAS AND 

Appeal is not free from difficult! That point is whother Sapauta 
Exhibit A m this case is inadmissible m evilenco on the ground A,TA8 ’ JJ 
that it was not registered The suit is for specific performance 
Tho doc imont purports to be an agreement for sale and it says, 

« I shall execute a 6ale deed on proper stamp paper " Tho 
difficulty arises from other clauses in the instrument which, it is 
contended, show that Exhibit A itself was intended to pass the 
J7 A 
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pvoporty, After '•ottmg out tbs receipt of the consideration for 
tho sale (\ is ), tho discharge of part of the debt due to the intended 
vcndort on n uiortgago it s-aj s, “I have sold to you and pnt 
you now idcmo in tho pos^e^don of the joroity land." Before 
tho clnn^o ngioung to txecute tho conveyance we have tbil 

chmso, '* Thoioforo I havo executed this agreement in jour favoo? 

hut ing ngrt ed to t our enjoying tho samo freely, hereditarily f r0CJ 
non to grandson w ith potter to alienate ihe **vme by sale or 
T1»U olmiHo »i mmiodiateh* folloirod "by tho covenant to execute 
nsnlodool Having git on our best consideration to the con- 
nti in turn of tlm doomneut, wo havo come to the conclusion that 
llut lultor oluwo was put \u only to indicate the terms of the 
lonvoyimoo to bo tlioroaftor executed. The vendor agreed to 
oxomito iv t'nnvoMuico bating already agreed under Exhibit A 
that by that oon\ojunco tho vendeo should enjoy the proper tj 
linrnditiuiH. The fin*t cKu*>o "I have sold to you,” ,n our 
opinion, really nuane “ I lui\o enterod into a binding agreement 
lo soil to you ” Possession was given at once, but possession was 
to bo hold under tho conveyance to bn executed subsequently 

Aa already stated, wlmt tho parties purported to enter into 
was an ngrconumt lo Roll, In our opinion this document was not 
intended to bo t?»o record of any conveyance t*»» pranenU by the 
vondor to the \ondoo, but merely embodies the terras of the 
convoj onro to bo executed subsequently. 

In this N low it is nnnocesHary to consider tho cases thnt have 
bi on cited Tho test is whethor, nccordmg to the intention of 
tho parties ns expressed in tho instiuraont, there is a present 
cotneymico of tho proporty, or only an ogreomont to cr eat o a 
future right. 

Thcro is authority for tho position tlmt oven if o present 
right is created, tho instrument would bo admissible ns evidence 
in a trait for specific performance. Seo Nagappa v. 27eiu(l) 
and Upeudra ATnth B>tncyce v. i7»nf»h Chandra Baner]e»(2). 

"\Yo hold, Lheroforo, that this document should not have been 
rejected by tho lower AppollMo Court. Wo reverse the decree of 
the Subordinate Judge and rouiand tho appeal for fresh disposal 
Bearding to law. 

Wats will abide tho result. 


i w* . u ^ < 3 > ,}0W * N . 37 «- 
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APPELLATE CIVIL— FULL BENCH 

Effort Sir Cfarlfi Arnold' Wntle, Kt , Chief Justice, Mr Justice 
Sanhoran Jiair and J Jr. Juihce Tyabji . 

P BA LAMB A (Defendant No 1), Afpellant, 1913. 

December 19, 

V . February 17. 

and 

K KRISIIN \YYA and tubfi otjubs (Plaintiff, Defendants April 11 
Nos. 2 AM> 3, AND LEGAL REPHEsENTATlt ES OF PLAIN1IFF), 

IlESFONDEMS.* 

Ucrritd Wow**** Property Jet (1/1 of 1874), *ce 8 -Applicability to Hindu* — 
ln*ranct~Fcliey Jit tht Itrtfit of i rt/« a«d ehldrtn, if cnatlt a trust — 

J'tlicy emtutt payalle to the eztcutcri adminutratori and aeeigne of Hit 
aeinriil— Tight if l-cned » art to tnfi’Ct — Pretumj tion of adtonetmant 
\V1 ere a Hindu male effected a policy cf mlarsnce on his own life expressed 
on th face of it to be for tbe benefit of Lis wife, or lua wife and children or any 
of them, bet parable to hi* cxecator* administrator* and assign*, and died 
tar c(t a daughter 

field, by tbe Foil Bench that (notion Oof tho Marne 1 Women* Property 
Act (111 of l s 7i applied to the ca«e no i by r rtoe thereof a trust was oreatod 
in farour of I he daughter iu rogard to tho policy amount, against which the 
creditor* of tbe ntsared hare no n b hi to pro cod 

Oriental (Joiemment Stxurt y Lift Assurance, Ltd , v Vantfdiu Awmiraju 
(1312) I L IL, 35 Mad , ie2 orerrn ed 

Per Wnire, C J (3askaean Nais, J , concnrring) —Section* 4,5, G, 7, 8 and 
0 of Act 111 of 1*7A do not ajply where either of the spouse*, at the time of 
the marriage professed the llindu rol gi jo The primary object of seotion 6 
it to enable a man (though a Hindu mele) to malce proneion for his wife and 
children by insuring hn life for their benefit without exroaiiog a erparato 
deed of trait, though the remit m»y be that a Hindu woman derives a benefit 
thereby 

Per WairE £ J — hechoo 6 does not alfe t the law of contract or tha lair 
of trn*t as regards the persons entitled to enforce the contract under the policy. 

Tbe person entitled to enforce the rights of the Deneficiary is the trustee, if a 
trcstie has been app mled and if no apoctal trnstee has been appointed, the 
officul trustee, to whom the money is payable, and not tha daoghter, the 
bent lie ary 

Held also tint the daughter was not entitled to enforce her claim against 
tbe Insurance Company or us aguinat a creditor as (i) tbe company was under a 
contractual obligation to pay the amooi t to the executor cr administrator of 
the assured (ii) the presmupt on of advance i ent cf a daughter was rebutted 
by Iho words " f^r the benefit of his wife and children ” the policy not being 
for tbe benefit of mob of the childien a* were daughter* 


Second Appeal Ho 5003 of JOU 
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Per Tyiiui, J. — Tliodaa^Jitci a u^Sil nador tho insurance politic* flro ofletltd 
by section 0 of Act IJI of X fc 7 1, unit tlio operation of section die not jravtutcd 
by section 2 lor ibo ilau^i Ur is i otu warned woman vutfin tlio meaning of 
Bootious 2 and <> UijUgli Bbo way bo married, as tie exj rcBiiou 'wuiried 
woman ’ cannot refer to any woman ottin tliuu ouo wbo h wairud (o the 
assured 

hhCQXD AvtLAj, against the decruo of Z'\ A. CoLLiunuf, tlio Acting 
District Judgo oi Kmtuu, at Afntiuliputuui m Appeal No 824 vi 
1U1U piosonted agaumt tho docroo o£ fc>. is ilakaniam Paniuw, 
tho Additional District Aluusit ot il.iauiipatam, m Original Sait 
No. 315 oi 11/01). 

Ouo Vonhfttauituaiu insured hishlo foi Its. 2,000 with the 
Oriental Government Security Lifo Assurance Company, Limited, 
lor tho benolit of his vvifu and children. According to tho turns 
of the policy »u question tho amount seemed t’uoioby vvus not 
poyablo to tlio patties lor whoso benoht it was taken out but to 
tho executors, admmistrutoiB or assigns of tho assured. '11m 
plamtiil obtained i doerm a 0 amat tlio nssuicd, Vunkalaifttnaiu, 
and uftoi His death uttachod tho amount ot tho policy in tlm 
hands ot tho Insutuuco Uuinpuuy. l'ho hrst defendant, tho 
daughter of tho deceased Vcuhaturatnam, preferred a claim for 
hor shaio uf tho msuraueo money Us. 100. Tho claim having 
been allowed and tho attachment of hor mtoiesth wing boon with- 
drawn, tho plamtitf instituted n regular suit to establish his 
right to tho mouoy ui tho hands ot tlio Company against tho 
daughter nud tho two sons of tho asaurod 'ibo District ilunsif 
found that tlio premia ha 1 boon paid out of bis soil acquisitions, 
tli it by wrtuo of the policy having boen taken for tho bouoht of 
biB wile and obildiou, Vbnkatarutnnm hud uo iiitorost in tho policy 
amount, and that tho insuiuucu Company hold tlio cud amount 
in trust for tho vufo and cbddren and consequently dismissed tho 
suit. Tlio District Judgo on uppoul by tho plaintiff, following 
Oriental Goumuitnt btcunt;/ Ltja Asturamc, Ltd, v. Kaafeddii 
Av»mrajo[\), held that tlmro was no trust created in favour 
of tho w if o and childiou, that tho hlarncd Women’s Property 
Act did uot apply to tho parties who were iiinuus and that 
tho premia having beou paid out of nuccstral funds, tho polity 
amount was part of tho estate of tho deceased. Tho District 
Judgo accordingly reversed tho ilunsil's dcen. 0 , aud decreed tlio 
pi \mt ill's suit. 

% 

\ 


(1) (16I-) I L It. 35 M id , 103. 
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Per TyjBji, J — The danghtei g ug/it under the insurance pohue« are affected 
by section 6 of Act III of lb74 u d the opci alien of section 6 is not prevented 
by section 2 For ihe dau^l ter is l ot a luamtil noman vutJun the meaning of 
sections 2 and 6 th ugh she may be man led, as the expression * ivauied 
woman * cannot refer to any woman other than one who is warned to tbs 
assured 

Second Appeal agamst the decree of F. A Collbidue, the Acting 
District Judge of Kistna, at Alaaulipatam m Appeal No 844 of 
UiLO presented agamst the decree ot fc>. MiAKANrAU Paniolu, 
the Additional District Aluusii ot llasulipatam, m Original Suit 
No 31o ot IVQ9. 

One Venkataratnam insured ins hie foi Ks 2,000 with the 
Oriental Grovermnant Security Life Assurance Company, Limited, 
for the benefit of Jus wife and children According to the terms 
of the policy in question the amount seemed tneieby was not 
pay able to the patties lor whose benefit it was taken out but to 
the executois, administrators or assigns of the assured, lha 
plaintiff obtained a decree against the ass ui oil, VonLataratnaw, 
aud aftei ins death attached the amount ot the policy in the 
hands ot the insmance Company Ihe first defendant, the 
daughter of the deceased Veukataratnain, preferred a claim for 
her shaie of the insurance money Bs. J00 The claim having 
been allowed aud the attachment of her interest having been with- 
drawn, the plaintiff instituted a regular 6uit to establish hia 
right to the money in the hands of thu Company against the 
daughter and the two sons of the assured 'ihe District Munsif 
found that the premia hau been paid out of his Belf acquisitions, 
that by virtuo ot the policy having been taken for the benefit of 
hie wife and children, Veukataratnain had no interest m tho policy 
amount, and that tho lusuiauco Company hold tho said amount 
in trust for tho wife aud children and consequently dismissed tho 
suit The District Judge on appeii by tho plaintiff, following 
Oriental Goicrmnent Security L\Je Asuuaiue, Ltd , v» Vanteddu 
AfJimtrajufl), held that there was no trust created in favour 
oi tho wife and children, that tho Mamed Women’s Fropoity 
Act did uot apply to tho parties who were liinuus and that 
tho premia having been paid out of ancestral funds, tho policy 
urnouut was part of the estate of tho deceased. The District 
Judgo accordingly reversed tho Alunsif’s dccreo, and decreed tho 
plaintiff's suit 


(1) (101 A IXJt, 35 Mud. 102, 
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Tho first d Lu lint, till) tl m^litor of the assured, preferud 
tin? iMion 1 Apt * tl 

Tl < *'c on I Vpptal firsr came nn for Iio inng before Sank.aran 
Najii iid s ai imia \ i y *b JT wh»raalo the following orders 
of rtfir* nc t > tho 1 nil Bench — • 

''ASklt i’i N sik I — -The fir t defendant is the daughter, and 
defend mts h » 2 m 1 3 ar* tho sc ns, of ono deceased Venkata* 

rati am, wl o injured his lift, for Its 2,000 which tho Insurance 
Office igro 1 to pay to his wife and children Tho plaintiff got 
n dccri e a,. » ji“t \ enhntaratnam and ho claims tho insurance 
money towards the deeroo including tho Rs 400 that fell to the 
fir*t defendant 

Tho first qn« stion for decision is whether tho money insured 
is protected h\ the Married Women s Pioperty Act (III of 1874) 
or whether t s » pirt of tho citato of the deceised Tho 
Jadgi, follow g tho decision in Oriental Government Security 
Lxfic Is* rn ire. Ltd, v. I anted (u Ammiraju{l) as he was 
hound to d , hi Id that tho Act did not apply Tins is an appeal 
from tl at decision 

Zt is argued before us that tint judgment ought not to bo 
followed and that the Vet ia apt licable to cases like the one 
before us Section 0 of Act HI of 1874 runs thus : — 

M A policy of insurance effect e 1 by any married man on bis 
own life, and expressed on tho face of it to be for the benefit of 
his wife, or of Ins wife and children, or anj of thorn, shall enure 
and bo deemed to bo a trust for the benefit of his wife, or of his 
wife and children, or any of them, according to the interest so 
expressed, ami shall not, a# Jong as any object of tho trust 
remains, bo subject to the control of the husband, or to hia 
creditors, or form part of his estate ” The Act applies to the 
whole of British India, Now, the words of the section seem to 
be clear, and according to it, the policy of insurance effected by 
tho deceased Vonkataratnam should enure for the benefit of tho 
first defendant and others. But it is argued that section 2 shows 
that this section 6 docs not apply to Hindus The clause 
relied upon runs thus — 

u But nothing herein contained applies to any married 
woman who at the time of her marriage professed the Hindu, 

(I) (1912) LL B , 86 U»d , 1C2 
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Muhammadan, Buddhist, Sikh or Jama religion, or whose hus- 
band, at the time of such marriage professed any of those religi- 
ons/* Now, it is obvioQs that this, clause applies only to a roamed 
woman who pi ofessed any of the religions referred to m the 
section, or who may he a follower of uny other religion, say 
Christianity, but whoso husband professed any one of those 
religions The proviso, therefore, does not apply to all Hindus 
and it applies to others than Hindus. It does not apply to males 
who pro£e=s those religious That this is so, appears to be clear 
to me from the next clause which enables the Governor General 
in Council to exempt from the operation of the Act members of 
any race If, therefore, males who follow those religions have 
to be excluded, it must be by an order of the Governor-General 
in Council This appears to be supeilluous if the exemption 
clause applied to them also The last clause of that section 
only states that the section 4 of the Indian Succession Act shall 
not apply, and shall bo deemed never to have applied, to any 
marriage one or both parties to which professed any of the above 
religious, and is confined solely to that provision of the Indian 
Succession Act. It appears to mo, therefore, that section b does 
clearly apply, and I am. Lonhrmod m this view by a considera- 
tion of the gcueiul scheme of Act III of 1874, which snows also 
why the clause in section 2 is conhned to tho in irned women 
referred to therein Iu order to understand it, it is necessary to 
male a brief reference to Act X of I860. That Act, with the 
exception of section 4, dealt with property which was taken by 
succession, cither under a will or under intestacy, and it was 
provided by section J«ll that, with reference to such property, 
tho Act should nut extend to Hindus, Muhammadans or Uud- 
dlmts. But section 4 provided that “ no poison shall, by marriage, 
acquire any iutere 3 t in the property of the p-rson whom ho or 
sho marries, nor become incapable of doing any act m respect 
of bis or her own property which boor she could have dono if 
unmarried.’ This section applied also to property taken other- 
wise than by succession, and as this provision was deemed to he a 
proper ono with regard to property taken by way of succession, 
and as it affected the property relations of married people, it was 
deemed more convenient to afiirrn the broad principle than to 
have the property tA.cn by succession alone regulated by that 
law This clan»e, therefore, went further than tho rest and 
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enacted the law winch was peculiar to marriago and hid nothing dacamiu 
to do with succession while tho rt«4 of tho law doalt with matters x ais ,^ A7rA 

peculiar to succession ami had nothing to do with marriage 

l*ait ^ 1 which is loaded “On tho effect of marriage” does not n'aik A j AN 
touch this quctt.oa Jkow, there was uo restriction as icgards the 
communities affected by c ecnon t , llinaua and Budohists were 
cot excluded This Act was passed in li(35, and in 1870 the 
Marrud Women's Property Act was passed in Ln 0 land (<33 and 
St tic, c, t‘3j, and it was deemed ndvisablo to ciinct some provi* 
s ons of that Act in India which was done by Act III of 1874, The 
legislature then proceeded on tho \ic\v that, as tho Hindus, etc, 
had their own marriage law and their own succession law, it was 
undesirable to interfere with tbom, and that the new provisions 
to he enacted need bo mado applicable ouly to those whose law of 
succession was governed by tho Indian Succession Act Accord, 
ingly, it was provided by tho last clause m section 2 that 
t ccuon 4 of the Indian Succession Act shall not npplyj and '•hall 
bo deemed never to have apjlied, to any marriago oue or both 
p it tu s to which professed at the time of laarnageany of those 
religions. Ihu bikh and Jam i religions were added as a doubt 
was entertained whether the bibbs wore Hindus and the Jams 
were Buddhists, as was thought at the timo when tho Indian 
Succession Act was passed ..Now, it will be noticed that all the 
sections except Ecction 8 referred to laws which were peculiar to 
English marriago Section 4 of Act HI of 1874, which was 
section I of the English Act of 1870, was intended to get rid of 
tho right of the husband acquired by marriago under English law 
to stnp bis wife of Lor wages and earnings Section 5 also, 
which is tho Cist paragraph of section 10 of the English Harried 
Women’s Property Act, also had reference to tho peculiar marriage 
law of England. Under that. law, as it then stood, if a wife 
effected a policy of insurance on her own life or on her husband’s 
Ufo otherwise than by separate property and died m her husband’s 
lifetime, the husband in tho capacity of her administrator 
became the absolute owner of the property. If a married woman 
had already separate property and if she chose to mako any 
arrangement by means of that separate property in any suit that 
may be instituted by her to enforce it, the husband must be a 
party, might raise any questions he liked and could rip up a good 
deal of domestxo life to decide the question whether she had 
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private propeifcy lho section avoided any suck question as to 
what is separate pioperty and laid down a rule that, if the wife 
contracts wuk an Insurance Ofhco and piovides the money hy 
which the insurance is effected, the lusurance Office «hall ask no 
questions as to whether the propei ty m question was her separate 
property or not But tlio Insurance Office should, he liable to the 
wife and to thu wife alone Section 7 of the Act referred to 
legal proceedings by and against a married woman It also was 
intended to place beyond doubt the difficulties which arose on 
account of the English marriage law So, too, sections 8 and 9 
Now, all those sections with the exception of section 9 which 
were taken from the Plained Women’s Property Act of l b 70 
had reference to the disabihties of married women under the 
English law Section 9 was intended to get rid of the husbaad's 
liability and was consequential on tho removal of tlio wife 8 
liabilities and dopmation of bis rights by marriage IiW'B 
sections had no reference whatovei to the disabilities of married 
women under tho Hindu law, and therefore, section 2 distinctly 
declared that these provisions shall not apply to any marfu-d 
woman who professed the Hindu or any oiher of the lohgions 
referred to therein 

Now, section G stands on a different footing It hid nothing 
to do with any marriago law, but dealt wuh tho question of con- 
tract or of trust Short 'y before this Act III of J b7i w as passed, 
tho legislature had passed the Indian Contract Act, by which 
it is enacted, following the Luglish law, that tho parties to i 
contract alone shall bo entitled, sa\e in exceptional casts, to 
onforco tho contract A third party to a contract to whom the 
Insurance Office may havo promised tlio mouoy duo nndor a 
policy of lifo insurance, cannot tbereforo enforce it But it was 
deemed desirable for obvious reasons tiiat there should bo an 
exception in favour of wife and children, and that part of section 
10 of tho English Women’s Property Act which refers to this 
matter was ©Dieted as sect on G of Act 111 of 1871 It will bo 
noticed that section 10 of tlio Lnghsli Act wa3 split into two 
aeparato sections 5 and o m Act III of 197 1 consiHeut with the 
inientiou to make section 0 generally applicable and section o 
it applicable to iliudus lho reason is clear lho ruin that 
debarred tho wife from enforcing the proMsioa in tho contract 
between tho husband and tLe lusurance Office in herfaiouru 
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n . an!o tin de{i.ndt 1 upon a iy marrugi law Unlike the Balamha 
other 6 -c.i s <f the Act, it dialt null a question which had Kiushmua 
rt\rc icl i u> only to tl o Christians but n' s o to the llimlus and Sa\ karan 
hluha liuaia s Ihc section did not interfere with tho Hindu J 

or iiuLaunadai ilarnage Ians ard dnl not contraicnc tho 
n ureral pokey disclosed by tho other | rovisioiis not to uiteif> ro 
with seen law's 

1 not at all saro that the legislature in cuactmg the Con- 
tract Act did not depart from the Hindu Law, undor which it is 
not at all clear that tho wifo and children wero not entitled to 
claun tho insurance money 1 c in thercfoio easily perceive tho 
distinction between section 0 w Inch relates to married uien and 
the other sections of tho Codu which refer to tho disabilities of 
married women undor tho Lnghsb law and < Images consequent 
me- jo lor these re isous 1 think tho legislature ulvisedly 
extuq ted only married women from tho provisions of tho Act. 

1 am tlso ot opinion that the picmmms p ud by the deceased 
Venkataratnaui wero his own a if acquired property Tho Judge 
states th.it Veukataratnam “ rceoived t house from ins brothers 
as bis share of tho family property and th it m due course 
bo sold it/* that it is therefore for tho defence to show that 
he did uot u o this property and tho sale procoeds and that 
otherwise tho presumption is that all property m tho bauds of 
Venkat iratuam was family property. But it wasapp uuitly uot 
brought to tho notice of tho Judge that tho insurauce policy was 
taken out in ldfid and tb it tho Bala of the house was only in the 
year l'JOl ike presumption therefore raised by' tuo Judgo does 
not apply Prvna facte what is paid as premium is i man's 
own property. 1 am accordingly of opinion that the plaintiff 
has not succeeded m proving that this is joint family property. 

}l has also been further urged before us that, ovon if tie 
Act does not apply, the first defendant and tho others named in 
the policy must bo treatod as beneficiaries for whose boneht tho 
policy wa3 taken out by the deceased Vcnkatuiatnam Accord- 
ing to Luglish law, if a man purchase real property or an 
annuity, stock or other chattel interest or take a bond in the 
name of a strangei, tho equitable ownership results to the person 
who advanced the purchase money But an exception has always 
been recognised to this doctrine , that 19, that if the person from 
whom the consideration moved stands t» loco parentis to the 
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person in who s e n«tne the purchase is made then a gift or advance- 
ment is presumed Tins n> what is stated by Lord RoarLLT m 
Garrick v Shy for (1) w Inch was confirmed in appeal * If a p ur 
chase be m ide by one in the name of another, the preaimiptiou is 
that the latter is a trustee for the person who pays the money, 
unless the parties stand m the relation of parent aud child ” 

The same principle has beeu applied to policies of life msur* 

unco m I'jlcgeTv -Broicne(2) which was a case where an insurance 

office issued a policy on Pfleger s life the premiums of which were 
paid by Pfleger but the amount was payable to Browne It was 
held that the onus of proof when the benefit of it wa3 claimed by 
Erowne lay on the latter even though the policy stood in hi 1 2 3 
name. 

Ibe exception in favour of the children was recognised in 
i?a Richardson , IPesfon v Rtcl nrdaot (3) In that case the qaes 
tion was whether a policy of life insurance effected by a man on 
his ownlife but m his daughter s name was for his benefit or for 
that of hi° daughter Ho retained the policy m his own posse** 
sum and he paid all the premiums himself from tune to time 
except the last which cn account of his want of money his son paid 
Kay, J held that " the ie a al right to call upon tho office to pay 
the sum assured w as clearly m tho daughter, aud not in tho exe- 
cutor, tho contract of the insurance company having been to pay 
hor That she was a daughter was sufficient to raise a presump- 
tion that there had been an advancement to her ” Ho further 
held that the mere retention by tbo father of the policy in hi® 
own hands did not Bhow that the beneficial interest was uot 
intended to pa«s to her 

On tho other hand tho decision of In re o Policy Ke 0402 
of tie Scottish Equitable Life Assurance £oci«/y(4), in which 
many of these ca^ea aru rtferred to and principles txplaincd is 
an instance where the Court refu cd to draw such presumj tion, 
though tho policy was taken on a man’s life * for tho bohoof of ” 
a lad) wt o \w s his deceased wife’s sister and with whom he bad 
gono through the ceremony of marnago Tho question therefore 
vs whether tho relationship of tho parties is such that wo should 


(1) (1*00) 23 Be** 0 %i P 83 E H. Ml « p Sj" 

(2) (l&eO-3E«*v,v01t*c. t 5tEa US. 
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presume a gift or an advancement m favour o£ tho person in Balamba 
whoso ranu tliP policy stands In India section 82 oftholndiau k«isiisayy 
T raslt Act stiles that where proport) is transferred to A for a 

• tii t> ,« Savsahan 

conoid* rain n ] aid or proa i.Ud bv 13, the propci ty is presumed to Ivaib J 
Itlong to \ unlevs it appears that 11 did not intend to pay Or 
provide t~ch cons deration for tho benefit of A In tho Madras 
Pres il nev at anv rat«, there is an increasing disposition to mako 
j revision f rtho benefit of a person’s wifo and children including 
daughters as a amsl h s joint family, to whom his property 
would mine at his death, or ns against tho male heirs. 
Accordingly Tcenkb C J , and Uotdcsvui Ay yak J , decided tint 
where notes were purchased in tho natno of a wife out of funds 
belonging to tl o husband "tho presumption is tli it he intended 
that the notes transferred to his wife should hecomo her prop- 
erty Aarayarm v Krulinitf) This viow has been 'accepted 
in ModraB in tho case of Ilinda females I have very little 
doubt that, when persons m tho position of Yenkataratnam take 
tho johev in tho nnmo of either the wifo or daughtois, they 
intend it for their benefit and they must be deemed to he the 
beneficiaries un ler tho polio). 

Various insuranco offices in Southern India issue policies 
under which the momys are to ho paid to the daughters on their 
marr age Tho consideration in such cases is not only tho health, 
etc , of tho person who pays tho premiums but also considerations 
affecting the daughter I have no doubt that all these persons 
who havo been effecting these insurance policies always treated 
the policy money os the property of tho daughter payable to her 
at i certain fixed period It is not open to the fatl er or 
husband to levoko that disposition without the consent of eithei 
the wife or tho daughtei I would accorhngly hold that in this 
case there was a gift or advancement in favour of the da ightei 
and that the plaintiff is not entitled therefore to claim the share 
due to her 

As a beneficiary there is no doubt that the first defendant 
would bo entitled to briug a suit ng linst the insurance company 
for the recovery of the amount No doubt in England it has 
beeu held that, if she is not the beneficiary and tho amount is 
only payable to the daughter on tho father’s death, then the 


(l) (1885) I L B., 8 M*d , 214- 
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Bit am ba person in whose n<,me the purchase is made then a giftor advance 
Ev&ish'atva metlt 18 presumed This is what is stated by Lord Bouilly in 
a Garrick v Tayfor{l) which was confirmed in appeal * If a par- 

Naik j chase he m ide by one in the name of another, the presumption is 
that the latter is a trustee for the person who pays the nioneyj 
unless the parties Blind in the relation oE parent and child ” 

The same principle has been applied to policies of life insur- 
ance m / flcger v Browne[ 2) which w as a case whei e an insurant® 
office issued a policy on Pfleger’s life the premiums of which were 
paid by PHeger hut the amount was payable to Browne It was 
held that the onns of proof when the benefit of it was claimed by 
Frowno lay on the latter even though the policy stood in his 
name. 

The exception m favour of the children was recognised in 
Re Richardson , ]Fw/o» v Richardson (3) In that case the quea 
Uon was whether a policy of life insurance eSected by a man on 
his own life but iu his daughter a name was for his benefit oi for 
that of hi” daughter Ho retained the policy in his own posse** 
sion aud ho paid all the premiums himself from time to tune 
except the last which on account of his want of money Ins son paid 
Kay, J held that “ the legal right to call upon the office to pay 
the sum assured was clearly m the daughter, aud not in the oxo- 
cutor, the contract of the insurance compauy having been to pay 
her That she was a daughter was sufficient to raise a presump- 
tion that there had been an advancement to her n Ho iurther 
held that the mei o retention by the father of the policy in bis 
own hands did not show that the beneficial interest was not 
intended to pass to her. 

On tho oihor baud tho decision of In re a Policy No 0i03 
of the Scottish Equitable Life Assurance Society (4), in which 
many of these cases are rtfcricd to and principles explatucd is 
an mstanco nhero the Court refused to draw 6uch presumption, 
though tho policy was taken on a mau's life ‘ for tho behoof of *’ 
a lady who was bis deceased wife’s sister and with whom ho had 
gone through tho ceremony of marriage Tho que>tion theroforo 
is whether tlio relationship of tho parties is such that wo should 


(1) (l$00> 23 Be*r -3 »t p S3, 4-C^ ttEB. 653 »t p 8.»7 
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presume a gift or in advancement in fiwum of tho person in Bilamba 
whoso name the poliev »tin1s In India ‘•ceti n 82 of tho Indian kri*ji>aiu 
T rust* Act iUR» that where propottv is trantfirrid to A for a * — 

con t« dr ration paid or provided l»\ B, the property i« presumed to Naib, J 
1 ilong to V unless it appears that It did not intend to pay or 
provide such consideration for tho benefit of A In tho "Madras 
Pres d* ncy, at any rate, there is an mere ising disposition to make 
] revision for tho benefit ofa person’s w ifo and childi m including 
daughters as against Ins joint family, to whom his property 
would survive at bis death, or ns ngunst tho male heirs. 
Accordingly Tcbieb.C J , and M ciucsvm Ayvar, J , decided th it 
vvhero notes wero purchased m tho name of a wifo out of funds 
belonging to tho husband "tho presumption is tint he intended 
that tho notes transferred to his wifo should hecomo her prop- 
erty iYorfl^ana v A'rubi(l) This view has been 'accepted 
in Madras in tlio case of Hindn females I have very little 
doubt that, when persona In tho position of Ycnkataratnam take 
tho j ohc\ in tho nnmo of either tho wife or daughters, they 
intend it for their benefit and they must bo deemed to be the 
beneficiaries under tho polio). 

Various msuranco offices in Southern India issue policies 
under which tho moneys nro to ho paid to the daughters on their 
mnrr age Tho consideration in such cases is not only tho health, 
etc , of tho person who pays the premiums but also considerations 
affecting the diughtcr I have no doubt that all these persons 
who have been effecting these insurance policies always treated 
tho policy money as tho property of tlio danghter payable to her 
at i, certain fixed period It is not open to the fathei or 
husband to levoko that disposition without tho consent of eithei 
tho wife or tho daughter I would accordingly hold that in this 
caso there was a gift or advancement m favour oE the daughter 
and that the plaintiff is not entitled therefore to claim tlio share 
due to her 

As a beneficiary there is no doubt that the first defendart 
would be entitled to briug a suit against the insuring company 
for the recovery of the amount No doubt in England it has 
been held that, if sho 13 not the beneficiary and the amount is 
only payable to the daughter on the father’s death, then the 


(1) (1885) I LB, 8 Mad, 2X4 
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t daughter ia not entitled to sue It is probable that in India this 
KaisusAVYt question may require further consideration on account of tho 
8 N*M T rU ^ n ° of tlie Pny y Council m Khwaja Muhammad Khan v 
Susan i JJegam(l) The facts in this case show this was i 
settlement similar to the one m that case But it is unnecessary 
to consider tins question further in this case as the da ightcr is 
not the claimant In Oriental Government Security Life Assur- 
ance, Ltl v t anteddu -dtammz;u{2) the conclusions are no 
doubt op} o<sed to mine in this case but thi.ro the question was not 
considered It was assumed that tl e Married Women s Pioperty 
Act m its entirety did not apply to Hindus There the counsel 
lor tho insurance office conceded in appeal the rights of the 
plaintiffs to locover tlie money Tho question of advancement 
or gift 01 trust was not mised in that case 

I doubt therefore wl ether that ia an authority to bo followed 
But as tho question is of general impoitance it is desirable that 
it should be decided by i Full Bench Wo accordingly refer to 
tho Full Bench the questions involved for decision — 

(1) 11 hotlmr Act III of 187 1 applies to Hindu married 

u ales or not 

(2) Whether in cases similar to tho ono beforo us, the 

daughter is not entitled to enforce her claim against 
tho insurance office or a creditor 

An «V j Sadisiva Ayyab, J — I agree with my learned brother 

in tho Gnding of fact that tho deceased paid Ins premia out of 
hi* self acquired moneys, and it is unnecessary to repeat the 
reasons given by lum for arm ing at that conclusion Tho 
further question arising in the case and which wo havo resolved 
to refer for tho oj imon of a Full Bench is of great importance 
That question is whother, when a Hindu male 1 os insured his 
lifo with a couipanj by an agreement under which the insurance 
company undertook to paj tho msuranco monoy on tho death of 
tho n 6Urcl to his wifo and children, tho said wtfo nnd children 
or, it lea t, tho children aro ent tied to that money or whether 
such money is j art of tho cstato of tho deceased to which his 
malo children wl o aro lira heirs aro alono entitled Tins ques- 
tion has l ecu answered m favour of tho second alternative 
in Oru»fiI h >umn ent Secant j Life Assurance ltd v 
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\uithJJj Iriutnju 1) As at present advise 1 and with the Balamba 
greatest resj eft 1 fen gravo doubts as to whether that decision K8ISl J^ iYti 

do slot re mire r cots deration 'Iho question unolved might 

1 . , , Sadabiva 

l o considi rol under lour hca is — Attar J 

(a) W 1 itl cr under the Conlnct Act the wife ami childron 
caa cifoco a pro nil* undo l»\ the insurance cimpiny as if 
C e wife a*-d cl ll Iren were pr muse eg under tho C» ntract Act 

(!> \\ lull o* the wifo ai d children can take adxantage, of 
secti a C ef the II me 1 Women's Property Act III of 1874 aud 
claim tl at a tru t for their 1 oneSt was created when the policy 
< t lLBaran c was effect od 

(c; Whether cicn if tlio Contract Act and tho Harried 
V\ one »'s Pr petty Vet did not ljpty, tho wifo and childron 
could sue unde r the common hw pros ailing in India as afar 
relati t s of tho insured intended to be benefited by tho insured 
(ef) \\ h ether uiidor tho Trusts Act, tho wifo and children 
becaino tho catui quo truttent and tho compauy became trusteoa 
and thus tl o trust could bo enforced bj tho wifo and children 
As regards tho first point it was hold m C/mi> aya Ran v 
J?amat,i(2) tint a third person who was not a party to a con- 
tract to ild Biio tho promisor though tho consideration proceeded 
from tho third ] ergon's step mo hor and not from the third 
per&on hiui«elf IvNrs, J, boll that tho consideration movod 
mdircctty from tho third j or6on and hente tlio third person 
himself became a promiseo under tho Contiact Act IIo relied 
up n thu old caso of Dutto »v Poo/e(3) doci led in 1808 Kin 
DK itsLY, J , held that uuder Bection 1 (d) of tho Contract Act tho 
consideration need not flow fiom tho promisee and honco evon a 
third person could sue as promisee though no consideration 
flowed from him Button v /*po/«(3) went upon tho ground that, 
having regaid to tho near relationship b tween tho pi iwtlS and 
the i irty from whom tho considorau u movid, the p’aintiff 
might bo considered to be i party to tho co sideration and tint 
was also tho ground on whieh Innis, J, based his dcubiou 
According to tho argument of Kindecsly, J, near relationship 
betweon tho brother ind tho person from whom the c modera- 
tion moved w is not nnportaut under tho Contract Act This 
caso of Chinnaya Uau v 2ianoya(2)seem8 to havo been appiovcd 

U) (191.) I L,B, 35 JUd , 162 (2) (1682) I L U 4 M»d 137 

(») (16GB) i L*i 210 , ? C , 63 E 31 523 



494 


THE INDIAN DAW REPORTS fVOL XXXVI! 


Bauuba of m Samuel v Ananl) anaiha[\). If Chinnaya Rau v Ramaija{2) 
Kbishmvya decided m 1881 is good law, then the wife and children of 
B*— 4 insured are entitled to sue as if they were parties to the 
Awak J contract it«eU between tho insured and the msurnnco cpmpanv 
But Pollock and Mulla point out (see their notes to section 2 page 
17) that in the two cases Chmnaya Rauv Ramaya[2)an&Savi iel 
v Ananthanatha, clauses \3) (a), (b) and (c) of section 2 of the 
Contract Act have been overlooked and clause (d) alone has been 
considered Though under clause (d), the consideration may 
move from the promisee or any other person, under clauses (a), 
(6) and (c) no man could bo called a promisee and no man could 
therefore become entitled to bring a suit as promisee unless he 
has accepted the proposal of the promisor and thus comes under 
the definition of promisee m section 2 (c) Here the wife nud 
chi'dren were not asked by the promisor whether they assented 
to tho proposal to benefit them and they did not accept any such 
proposal and hence cannot come under the Contract Act defim 
tion of promisee So also in Chinnaya Rau v Rama ya[2) the 
beneficiary under tho agreement was not a party to tho agree- 
ment as he had not accepted any proposal and hence cannot be 
called a " promisee n under the Contract Act However, I am 
willing to follow Chinnaya Rau v Ramaya{2), as it was decided 
so far back us 1881 and its authority has nob been expressly 
overruled, though if I were to construe the sections of tho 
contract itself I am inclined to agree with, the criticisms of 
Pollock and Mulla 

Tho next branch of the question relates to section 6 of 
tho Married Women’s Property Act In Or\‘tifal Goiemmeni 
Security Life Assurance, Ltd v Vanteldu Ammtraju{3) it was 
hold that no person following tho Hindu law can take advantage 
cf that section because section l, paragraph 2, providod that that 
Act should not apply to any married woman who or whoso 
husband at the time of her marriage professed the Hm lu reli- 
gion It seems to me there are three answers to the argument 
based on section 2 

In the first flare, section 6 speaks of a policy of insurance 
effected by any married man and hence tho words in section 2 


(1) (1893) ILE,fl Mad 3 j 1 (2) (1SS2) I LB-,4 Mad 137 
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ovVch exrlude tho applicability of tlio Act to a Ilindu mnrrted bilahs* 
iro / a i cm not have nnj be mng upon the provisions tf section 6 
whuh Mate to a poluj of insurance effected hj any married man — 
and not bj «nv married woman, whither Ilinda or otherwise A\»*s j 

In ll o so ond jhvc, oven if section 2 will exclu lo v married 
Ih^lutr man from tho benefit of a policy effected bj her husband, 

Hj rf i Liren cannot come un kr tho phraso * man icd woman ” m 
seciiua 2 an 1 if tl o insunnco wa* in favour of tho children also, 
section 6 rou»t apply becauso section 6 says that tho insurance 
si 11 bo doemel to bo a trust fjr the benefit of bi3 wife and 
clnldr n or a ly oftbm ac ordmg to tho interests so expressed 
Bara no tho wifo cannot take, Ido not seo why tlie children 
should net take 

la tho third placo tho title of the Act III of 1871 says 
that it is an \ct, n>t only “to explain and amend the law 
relating to certain married woman’ but alai an Act “for 
other purpose n fernng evidently to tlio beneficent insuianco 
provision laid down in siction 0 Ibe pronnbl i says that it is 
ex} tduut to make provision fur lusur vneo on lives by persons 
inarm d before or after that dito. It does not say that tho 
provision is restricted to t isuranccf on livos of other than t! oso 
of tlio Hindu, Muhammadan* Buddhist, Sikh or Jain religions 
lhou 0 h the Act is call-d tho Mamed W< men’s Property Act, 

Ihli qwutio* of i If u ran e wai also considered ob an important 
matter falling to bcdoilt with by tho Act and the piovisions 
nudor section G 1 avo notl mg to do with the religion of the 
pirtxcs but aro beneficont provisions, the reasons for enacting 
which are ipphcnblo whether tlio husband who insures his life 
belongs to one recoil or to another It is clear from the his- 
tory < £ tlio legislation that that provision, as Mr Uobhouso says, 
was necessitated by tho old doctrine of tho English Courts that 
a husband as such 1 ad no insurablo interest m his wife’s life and 
6in.il tr doctrines It was also necessitated by tho view of Eng- 
lish C arts, that such a } obey, even when allowed by statutes 
overn ling the common Uw would only bo in tho naturo of a 
volantary settlement and lienee would bo liable to the dangers 
to which such settlemei ts are oxposed It is well known that 
0 o legisl iture w mtod to encourage those life ins irance policies 
which m ike provisi db for wife and children and not to subject 
such policies to tho dangers to which tboy were eubjccted under 
38 
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tho English decision*, tho Judges of English Courts being too 
m ich bound down by techmcnhtu b and prrcocl enta In introduc- 
ing tho Bill (s ft o extra snpplemmt of 2nd August I87d of tho 
Gazette of In bn) Mr H^blionvo t-aid “ somo gcntlomen connected 
with insurance officoa in time untri applied to tho Government a 
short tiroo ago stab a* that thoso provisions,” le , the provisions 
of tho English Statute which overruled tho English decision?, 
lt were found oteeedmgly bon final and they did not soo why 
thoy sb ml 1 not bo applied to India 1ft o now proposo tbereforo 
to intioduco an Act which sho ild embody for India tho same 
provvsio is as tho o *wh oh had b^en thought fit for tho people of 
England " It will be found from this quotation that the religion 
of the par*ica had nothing to do with the intro Inchon of them 
proustoits in the Act, just as *he "people of England” were 
eougl t to bo benefited bj the l n„b'h Act and pi otectc 1 against 
tho Pughsh deriM ns so tl o people of I ulia w» io sought to bo 
proteotell> the uifro lucti n of this section 0 m the Married 
Womens Prop rtv let Mr II bhouse in a u>tl er speech «aid 
(scee\tia supplement dated 6th September 1873, pigo 12 of 
tbo Gazette of India ) "Wo must remember that i wife’s con- 
tributons to the fann j we Mi did not usuitj consi-t in pay- 
ment* of tnonej Mio tnaj bin g 'o her husband no mono} at 
all and jot may bo a v<rr treasure to him even if measured b\ a 
mere pecuniary stand \rd It the wife kept tho household 
together, hi ought up tho children, governed hu servants, con- 
ducted ill his petty dealings with tradesmen, and performod 
other similar domestic duties, tho husband might be a fai richer 
for her sen ices, although he wigh/ provide all tho actual 
mincy that comes into the fitndy Tlun if ho choso that his 
wife should tal o everj jear so mich out of tho common stock, 
or out of lus stock, ind spend it in an insurance for herself or 
her children, why should sho not do si If tho husband choso 
that that should le done with lus property from time to tune, 
Mr Hobho iso did not see it was a mutter for legal question, or 
that there should 1 o bdj lo-ial difficulty } laced in tho » iy of tlio 
wife's tuf mcing tho contracts It might bo tlio most prudeut, 
the mo t wise, vnd rho roost bom.fi i d iiraugiwnont for tio whole 
fnmil) , tho ' crj best mo lo of m vkmg a prov mon fir tho n a id 
it al c o might be, an l often wa«, a matter of ala lute j iatice, as 
letuicn t utljtid and tci/r, which 1 1 ct Ls cicd tois cuj.Lt cot 
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to il t ^nnt o at am future ti nr* ” Mr Ilollioiie, thorofo o, jjitunk 
thought that wo ought n »t to input 1 ico l«\jil qa 1 ion* into k«hhi\*vt* 
sicb in sirtion* tujbml inuUgble mo h> of trt itmg them — * 

wa* tint, if tlio wife contact d independently with tho atx*b J. 
In«aranc » Office, in 1 pn 1 the monev t!u* In-iir<nct* Office should 
ayL ro questions, but cliyutd bo Inllo to tho wife nud to tho 
wife jil mo 

Section 6 provided tli t • — “ \ poVy of msann ce effected 
by any n*rned man on his own life, md nxpre* id on tho Iico 
of it to be f ir tl o benefit of I is wifo or of bn wife md chil- 
dren or *n> of tho 0 , i-hall enure and bo le mo l to ho n trust for 
tho benefit of lus wife, or of nis wife an! children, cr any of 
then, iccjriiaj to tin interests si 1 rprc-s'l, m I shill not, so 
Icng as my obji-tof hit m r mi is be >ubj ct to tho control 
o f the lusha >1 cr t * Ins c c 1 to s, or form part of his estate.” 

“ Mr IIo »hojs * c iull not ' 1) tli it lie a cache 1 1 gre it deal 
of imports co to tha section In tli first pUco, such trwsic- 
ti»rs w r* not rery >fton iflectol, bo- ins'* p opo di 1 not liko 
putting ibci* - property b \ond ihur control In th> secon l j hce 
the thny coni l le dote ai the lato no o stool Toe ejf cl of the 
section would Le to plac sit'h an arran jm\*nt on « s tfir l at s At 
present, it wuul 1 bo in tho nataro f wlut la v^erscall a ‘ volun- 
tary sot Jo cent' , and withiut 1 u 1 id 3 ' the council irro tccluu- 
cabtjos relating to v.]untar> sitiLinent*;, lie would only stito 
th it 1 1 contests with thy creditor of 1 lit settler, those *-et' lo- 
ments s o»ri < n n less fivouio. le foiling thin settlements m ido 
for u oable c insideiatioa Wo propose to lollo v Urn ex itnplo 
of tho English Icgisl itmo in enacting tint s ttlemuuts effected 
m this particular wiy sh iull bs gold is agiin-t c elltors but 
at tho end of tho siction there wis m express reser/iti<n of 
tho lights of ert hfcirs tn the case of fan l llo did not attach 
muc 1 unpin t inco to that • for fraud would vita no any tr ins iction 
w ether it w s e\prtssl> so provided or nut And he did not 
beheio m tho a e forcsighted, longheaded irrmgeiiien»s for tho 
pnrpo-.es of defraudin' credit ir->, and in prictice, hid noior 
known a single instance in which people deJiberah plotted 
beforchaad todcfiiul their ci editors it 'hi* Lmlof nay. At 
the sums tune, tlioso who oppo od alteiutious of tho law of prop- 
erty m the case of iiuabind and wife, always insisted ou the 
possibility of fiauds bcug facilitated thereby and we followed 
3S A 
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Bihhba. the Engl sh stitute m putting on the face of our lull a warning 
XfciniMTri ^at 8UC * 1 things could not be done more easily than now " 

_ I have quoted thus at length in ordor to show that the reli- 

atur 3 gion of t ho insured bal nothing to do with the introduction of 
the beneficent provision contained in section 0 of the Act It 
seems to me, therefore that section 6 of tho Mamed \\ omen’s 
Proj city Act does apply to a policy of insmance effected by a 
Hindu marri d mm on lus own life and expressed on tho face 
of it to bo for the benefit of his Wife or of his wife and children 
or any of them anl that section 2 does not prevent the aj ph a 
tion of the provisions of section 6 to any such policy Having 
regard however to Oriental Goiemment Security Life Assurance, 
Xtl v Yantetd u Ammtroj »(1\ I do not wis i to treat this a3 
my final considered opinion till I have heard further arguments 
ou tl is point 

Then tl o third branch ot this question concerns tho argu* 
ment that under the co union law of India, a person who is the 
near rclition of the part} fiotn whom tho cousi Icration has pro 
ceeded is ci titled to s to the promisor, tl ouglt ho may not come 
within tho strict deficit on of a promisee un ler the Contr ict 
Act I think tlis is a vory t liable positim l aamg regard 
to Du tl n v Poole{2) Tie ratio dtcxdmdi ot that cise app ils 
tome as v did, and tl ongh that case is usually tieited as 
overruled by Tued lie v AfImson(3), tl at fict (namely that tho 
lvtor English case Ins overruled the earlier Ltigltsh case) need 
not provent Indnn couits from ad pting and f« flowing the 
overruled ca o if it lays do vn that rule of Uv winch appeals 
to the Inhan courts as the i oio equitab’o rule ** Consi- 
der »t on” m the Indian liw unlcr the Contract Act nool 
not be givon the rostrietel meaning given by later B ghsh 
decisions aul as Suephaud, J , pai its out la his notes to sec- 
tio is 2 and 2 1 ) oE the Co itiact Act, tho word *' consideiat on w 
in Indian lvw comes nearer to tho notion of "causa” as 
underwood m the Roman lvw A motive based on near 
relatioi ship or upon tho inoral obligation to prov i In for 
dependent relations mint surely be trotted as a iery laiful 
consideration indirectly proceeding from tho rtl tin o bi» as to 


(1) (10L2) 1 Zi-Ri 3»M»1 JC2. 12) (1f63) 2 Lev , 210 * c Si b JJ. 6.3. 
(.3) Uixil) SO LJ , Q.U ,.63 iu. 1 B & 304 
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enn' le su h nl»tive t > bring i suit against the promisor though, Bacauba 
if t i ir'O i i tuidel t lo hcmfi id »ai not *-Uch a dependent kbukviiia 
r Ii i i? the liw r uirlit lit into to illow that stranger to „ 

n ° ^ADASlVA 

son on ill promise tnilo for his Inn fit Chun at/a Ban A\iak, J 
v la oy< i) lid •‘a'liieii I <n<//» n if / a 2) already referied 

10 u „1 t It tnii id os anfhoriti s «« I hs las i», though 

11 e il in t i ns tin tin in roput of tho pricisons of the 

Icitn i \ t iiiy It i f d< ul iful vahduy Tlio 1'rny Council 
ca«i ot hi tra<,L il* lav t al hJan \ Il tan i Ee$avi(3) t scetna 
to u e to I ml \< r\ gnat « >] j »rt lo tlo al» \t conclusion Their 
l-cidsiiji t, \ * 1 net, it is c mended, on tlio authr ritr of 

7ir» nil* i J l « o»(4,, that a* tin plaint ff was no party to the 
n„r mi m, *!n. cann t take ndi u tage < f its provisims With 
r< fir i « c to ih s it is en i gh to sav that the case n lied upon was 
an aitn n i f a^un pMt, m d tint ilio ru o of (English) Comm n 
Jaw on t i la is of ubuh it tins di«missod is not, in their 
lor si ips* oj t in , j-pl taLlo to il o facts and circi mslanccs of 
t' o jriHnt cao In thm Lc rd ships’ judgment, 

tdih i *.h lojaity to tho doc mi ent, she is cleaily ent tleu to 
j rocud in ( q n ty lo n fi rce her cl mn Thur Lordships dt-ire 
to ol s< n i tl at in India and among communities circumstanced 
a* thi Aluhan madam, among whom marriages iri contracted for 
n ii ors Ly | art nts an ) guardians, it might occasion serious 
injustice if tin conn ou*l nv doctrine was applied to agreements 
or ai rai j.< m« iris or nred rnto in cmncction with such cor tracts ” 

On a jlogous principles, it seems to me that cases decided under 
the Ln b hsh law ab ut consideration having to flow from tlio 
pron lst-e or about persona having incurable mtere ta only m the 
lues of particular persons and all such technicalities of English 
law should not be ipylud in India so as to defeat plain equities 
favouring tho wife and children of an lusurod person 

The fourth branch of the argument i« based on the doctrine 
of trusts I have gone tin ough sections 3 to II of the Trusts 
Act with some care and I am unable to see any difficulty m 
1 olding that a marnid u an wLo insures his lifo for tho benefit 
of Ins mfe and children m a company which promises to pay the 


fj) (1682) 1 L 1! , 4 Mad 137 (2) (I8S3) ILE, 0 Mid ,3*1 

(3) (1910) ILK 82 All 410 (P C ) 

(4) (1201) 20 1 3 , Q 11 iiSji-c IB t8,J2t 
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Bilavm insurance money at Ins death to the raid wife and children 
Ksi'-hvaha. cro ‘**- s true t," that he becomes the author of the trust, that 
S«m*iva co,n P* ln > becou es the tru tte, j nd that tlio wife ard children 
AKTii, J are tcnefici ir es It seems to me that the cases — Shvppa Ammal 
v Sufr iwianiyan(l), Ar mvga Gourdan v Chinn nnmal {%) , 
Ralhmabai v 6oitnd(3), a d Vrotap Aarntn Muherjee 
v Surat human Debt (4), lave been decided or analogous 
principles As S u'Daka Ayv^b, J jointsoutin Raj gnjalaliaju 
v Rof//ayi/o(o), mai r ago settlements nre included m trust**, 
and I’ol ck points o it as fill as — ' Clo o!y connect*, d with 
ll o ca«cs c< von.il 1 y tl l doi.tr in l of trusts hut extet ding beyond 
them, we bate tlio rules of equity by wlich **pocjal f n our ib 
extended to proMSons ma’o by paionts fur Uioir children ” 
A policy of insurance effected by Ibo father of a family for lus 
did Iren should tborefoie bo looked upon with great f ivour by 
Courts of eq ity and I seo no reason why the children elunld 
n t di cetly clam ngl ts ognust the pi misor or trustee 
who has undcrtvkcn to act f r their benefit For all tin* above 
four reason**, I concur lurefcrnng the question for tbo deem on 
of a Full Bench 

Tins Second Appeal again camo on for hcanag m duo 
course bcfoie tlio Tull Bench tonslitutod ns above 

V Raviadas fi r the appellant Ti e fit «t point for consideration 
is whether iho Mimed Woman's 1 roperty Act, III of 1874, 
applies io U Indus The Act appl es to cases where a Hindu mala 
insures lus life for tl e bonefit of Ins wife aDd childreu or of uny 
of them The c*clusion contamod in section 2 relates exclusively 
to a married voman who heisdf or whose husband professed 
the Jlmdu filth at tbo time of t jb marriage This exclusion 
proven s the applicant n of tho Act to cases of uisnrmco by 
llmdu women which fall uu ler section 5 There is nothing jn 
section 2 to coutre 1 tho operation of Button fl in ftrour of tho 
hi liofici inos under a puhev taken oat by a liiudu male on his 
own 1 fo fji tli b ncht of Lia wife and children or my of them 
Tins sho t title of the Act ia i ot to bo ions duad ra determining 
the >co( c and e\t»ut of tin. Act Tl e Act drils with s ibjccts 
oth r than i arntd w emeu's prnpirty Tie Act is lightly 

(!) OHIO 1 LH 33 Mud „8 (_) ( Bl ) 10 M I T -Ik 

W ll*> 4) a Unui Ml 4.1 (4 l Lilli) & UWg» , JbO. 

— 1LU , iuJ. 
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dctcnbtd in tl o beading as au Act to cXpl n*i and amend tho Buaki* 
law pilatixg to cirtnn mimed women and to cerfeuu other jj Bll J KAVJJ 

puTf'Cti'j *i h< r« is no mdicvi ion m tin Act to justify tho view that 

net) ti b ts not a| ] 'iialrlc to Hindus. ScLtn ls 5 and G are to atvab, J. 
Ik* r« cd . s n kiting to tin distil ct anbjt ets Sictiou 1« of tho 
English Act of It” i w ns split up ii. to MttioiiB 5 .ind 6 of the Act, 
k> ihn <1 n< t jo together for tliH purp. m* of deciding whether 
list} ap| lv to Hindus { jruulal Goiernv.eiit Stcunly Life 

Ltd V VnnUdd t Jmn»iray«(1) is not carreully 
d«c did The dictsiou guts no rui --oil. It ‘•eems to liavo been 
conceded at tic lar tn (let ease that the Act dni not apply. 

Tl:o next jwtnt for corMilemhon ta whether, assuming that 
the Ac t do* h not nj p j to Hindus, tlm daughter cnut ot t.iko tho 
le-i fit of tho eoitmcl between 1 cr fnthir and tho ln-uranco 
Comj nnj. Ai tonling to tin* di cimoiv*, third parties c in tike tlie 
b( m fit of tl o control t , Cluntwya Hou v ifaniayrt(2), Kmcoja 
Jiti/amnnf K/an v. Hut amt LegntnW), Shttppu Ammal v. 
Suhananojan(i) and Arumugi Goundan v. Chinnammal(o) ; 
them again though tho tl uigh er was not thu promisee thcio may 
ho a j resumption ofttdvanton ctib in her fnour as tho coosulcta- 
tion fer tho promiMi pu> o dud iruiu hur fuihor . D tit on v. 

Pot/lel G). Cuuits n Itidii aro not b Hind to applv Tarddle V. 

A t Li wun[7 . I<mly too transauim creitod a valid trust in 
favour of tin. vlvughlor. '1 Ucio »* nothing v» the linliva 1 rusts 
Aet to prevent the erculiouofa valid trust in circumstauccs hko 
these. 

T Hamad andra Jtao for tlio fourth respondent. 

Oriental Gocfrnvimt &tcurit’j Life A turar.ee, Ltd v, Vanledihi 
Amm\rajut\) m righll} di eided. Tho Married Women’s 1’ropcity 
Act dots net appl} to Hindus. Tlie short title makes this clear. 

The exception in section 2 is very general and applies even 
in tates falling under section G ‘"Wife* in section tl btinga 
married woiran mu-t he subject to the evcoptiou m section 2 nod 
therefore tl o * I usl and' referred to in section 0 must bo one who 
is not a Undo, lluduhist, Sikh oi dam. It the mfu is uxcludcd 


(1) ( 812 ) I L B , 30 U d , 03 12) ( 8821 I I It , 4 Mad U7 

(8) (imm ii. J' ,32 an . 410 (pc.). <4) (imojiLit, 33 m«l, 3ca 

ti) tOOll) t M *» » • 624 [f ) \Vt*>) 2 U . 2tO 

(7) (1*01) 30 U., QJDsSOS , aA, 1 1*. J» B., 303. 
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as being a named woman it would follow that the section cannot 
be limited to the case of children alone. Again the words 11 or any 
of them ” in section 6 only apply to children aud do not refer 
to the wife, thetefore a policy for the benefit of one or more 
children to the exclusion of the wife does not come within the 
terms of the section 

There is no promise to pay the money to the daughter. She 
is not a beneficiary at all So there can he no question of advance* 
ment in tins case Nor c«m the daughter sue in the absence of 
an as'ignment m her favour. The ca«es xelud on in support of 
the right of thud parties to sue ha\e no application to the facts 
ok this esse Nor is there a trust in favour of the daughter 
Thu provisions of the 1 lusts Act are against the creation of a trust 
in such cases 

White, C J — Tie first question which has been referred 
to us is wi ether the Married Women’s Piopeity Act, 1874 
[Act III of 18741 applies to Hindu males. 

I feel a difficulty m answering this quo«.tion in the form in 
which it has been framed. A gfocial answer might possibly 
cover a case not contemplated in the order of reference, and not 
argued before na. The argument before us was confined to tho 
question whether, whero a Hindu male effected a policy of 
insurance on Ins own life which expressed on the faco of it that 
it was for tho benefit of his wife, or his wife and children, or 
any of them, section 6 of tho Act applied. This is tho question 
I proposo to deal with 

Under section 2 of tho Act nothing in tho Act applies to a 
roamed woman, who at the time of her marriage professed the 
Hindu religion, or whose husband at tho time of marriage pro- 
fessed the Hindu religion 

I am of opinion that sections 4, 5, 7 and 8 do not apply 
whero either of the spouses profissed tho Hindu tehgion at the 
time of the marriage Those sections contain the words “ married 
woman” and therefore section 2 applies to thorn m terms They 
were intended to confer rights on a married wonnn winch, nnder 
the law of England, she did not possess, and to remove disabili- 
ties imposed on her by the law of Enghod Ibeso Ouactinents, 
if not in conflict with, are entirely foreign to, Hindu law Tho 
words “ nmri led woman ” do not occur in section P, but tho 
suhicut matter of the section is foroign to Hindu law, and in my 
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opinion this section also does not apply where either of the 
spo scs wan, at the timo of the marriage, a Hindu 

Then ns to section C The words ** married woman ’ do not 
occur in the section The section no doult is m the interest of 
the in (o and children, but its primary object h to enable a man 
to iraho provision for Ins wife and chilaren by insuring Ins life 
for their benefit, without executing ft sepirato deed of trust 
The section enables a Hindu male to do something which, hit 
for the section, he would not he able to do The result map ho 
that a Hindu woman derives a beupfit, but 1 do not feel bound 
to hold that she is shut out from this benefit by reason of the 
general enactment that the Act shall mt apply to Hindu women 
As Sj^K-aean A’aih, J , points out in the order of reference section 
10 of the English Act of 1874 was split into two sections in the 
Indian Act, sections 5 and 0, which is consistent with an intention 
to make section 6 appmablonnd section 5 inapplicable to Hindus 
Section 2 only excludes tho operation cf tbo act as regards 
mamod women. There is no exclusion as regards children If 
a Hindu male can take the benefit of tho section for the purpose 
of providing for bis children but is precluded from tubing the 
benefit of the section in order to make provision for his wife, a 
curi >U3 anomaly arises, and a state of things is brought about 
winch can scarcely have been intended by the legislature 

This suggested anomaly was met ly the contentu n that a 
similar anomaly arcto under the language of section G it eelf 
since tho words “ or any of them" only applied to children, and 
that a pohry fur tho benefit of one or more children, to tho 
exclusion of tho wife, did not come within the ti rms of the 
section. The words of the Indian Act are the same as those 
of section 10 of the English Act of 1874 (except that the LngliBh 
Act safs “ be deemed to be a trust for the benefit of his wife an l 
of his children or any of them” whilst the Indian Act says 
“ be deemed to be a trust for the benefit of hia wife, or of his 
wife and children, or any of them ’) 

These words may bo ambiguous, but in section 11 of the 
English Act of 1882 we have tho words “for the benefit of his 
wife or of his children, or of his wife sad children, ot any of 
them ” This makes the matter quite clear, and in my opinion 
this is the sense in which we should construe the words in section 
6 of the Indian Act of 1874. This seems to dispose of tho 
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argument that the section itself creates an anomalous distinction 
between wife and chil Irea 

Thero aro throe poasil le Mews, as it seems to me — 

\l' That the section docs not apply to u policy of insurance 
effected by a Hindu male. 

(2) That it aj plies to a pobev effected by a Hindu male for 
tlio bonefit of his children, but not to a policy effected for the 
benefit of his wife, and 

{3) lint it opplus to a policy effected for the benefit of lua 
wife or of his children, or of his wife ami children, or any of 
them 

In ray opinion tho third view is tbo right one 

Section 6 dispenses with the necessity for a separate deed of 
trust It does not uffcct the law of conti act or the law of trusts 
as regents the peisons entitle! to enforco tho contiact under tho 
policy. Wbctt by virtue of the section a trust is created, tho 
person entitled to enforce the rights of the heueficiary is tho 
trustee, if a trustee has been appointed, ami if no special trustee 
has \ een appointed, tho offict il trustee to whom tho money vi 
payaUo uuder tho second paragraph of tho section. 

Limiting my aiswer to the first questnn, to the qiestion 
whether section 0 of tho Aet applies, 1 would answer it m the 
ft iff i m alive 

Tho cecond question w, “"Whether in cases bimilar to tho 
one befmo U3, the duughtir is not entitled to enforco her claim 
against tho ins ranco officer or a creditor ” 1 ho hr t point to 

be considered is, assuming section b (in accordance with tho 
view 1 have nluady expressed) would ipply if tho facts brought 
tho caso within the section, whether this i articular policy enures 
as a trust tor tho wife and children, or forms pait of tho c&tato 
of tho i suicd 

Iu tho case before us tho msuranco company contracted to 
pay, not tho parties for whose benefit tho policy purports to h no 
been taken out, but tho cxccuWrs, ndmrac triers or assigns of 
tho insured, where s m Ortemal Guiemnu,nt 6reur (y Lift 
.4 wuranr e, LUl v ( an ft Mu Jiumraju(lj and in tho AIkj* 
brick enso ( Later v. Af» t* ul 1 uti t Ljo JLtoctafion 

ttio company cm trutui to p»y the parties for whose bcnolit tin 
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pclcy imported to to taken. out Xa the Jfny Erick case tho 
contrut wna to p y lo tlto Icmliuar). 

In Or.ntial detertmerU Seen ttl<j Life Js>urmcc, Ltd v. 
lertiddt At imitaj (I), the coitriet was to pay to tli o trustees 
u*o it igl t lie a( |» intid urdcr th * J'armd Wuinun Property 
Ai t and filling trusted* to the lie ucfu lines 1 1 ero i-. u» llm r oa 
the fire of tkt polity in the jru-vcnt cast to mill atn tint a wa3 
for tl e lent fit < f wile mul children ex ej t lh» words “ f< r tho 
benefit o! Ins vufo and children, * \\1 ich nro wrnten in, in ink, in 
tho printed form llcroiscuov dtticc as to how, or when these 
w« rda came bi lie suit ten Pur wU we k» t \\ tli y mas lutso been 
written in by thoo^und after the* policy hud bien taken ut. 
I will assume, Low ever, thit tho words “for the benefit of Ins 
wife and childi in'* wero part of the p lies when tho contract 
w is ni ido. How would the matter stand then * I do not think 
theio would bo a tru^t tf tho notion did not ajpk. The legal 
interest in the policy money could in t be said lo vest in tho ixo- 
cutors in tru t for tho wifo and children or in tho company m 
trust for tho wife c-rd children, Ihc iuso tho trust, if any, would, 
in my opinion, Lo by rea on cf the* opciation of the section and 
under tho section itself, it no tcii-Aco is appointed tho hgd 
interest vests in tho Public Trustoo further, so far ns tho 
company aro conccrnod, tiny mo uuder contractu d obligation to 
pay tho oxcoulors. 

If tho policy ha 1 been in the samo tcrniB as tho policy in 
Oriental Goitrninent iticri fy Life A^aurauct, Ltd V Pan- 
IcdJu Amvurnju(\) and thee mpauy hid oontiactml to p ij ihe 
parties for whoso benefit tho policy was taken out (and llns 
is tho assumption oa which Ihu order of reference! was nnde) I 
think them would havo been a trust midor tlio section, but the 
person entitled to enforce tho claim as agnn'-t tho o npiny 
would h ivo been, not the d « lighter, tho hcncSeiarj, but, if no 
trusleo ha I been appo nted the party m whom, under llio section, 
tho legal interest veals, v«, the Public Irustee 

As regards Oriental Guiernvient Security Life As vrance, Ltd 
V. Vantidiu dmwnraju(l ), tho qupstion whellu r a in do 111 du 
could take tho bentht of to tun 6 of the Mai led Women’s 
Property Ait does rot nppiar lo line been aigued All that 

(1) UIU2)IA.ll. OaiUwl^tea 
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argument that the feet ion itsell creates an anomalous distinction 
between wifo and children 

There are three po»sil Je riewa, as it seems to mo — ■ 

(1) That tho section docs not apply to a policy of insurance 
effected by a Hindu male. 

(2) ’J hat it applies to a pohev effefted by o Hindu male for 
the benefit of his children, but not to a policy effected for the 
benefit of his wife, and 

(«i) i hit it applies to a policy cfhctcdfor the benefit of Ins 
wife or of Ins children, or of his wifo and children, or any of 
them 

In my opinion tho third view is tho right one 

Section 6 dispenses with the necessity for a separate deed of 
trust It docs not affect the law of conti act or tho law of trusts 
as regards the poisons entidod to enforce tho couttacb under tho 
pohej. Wacu by \irtuo of tho section a trust is creafcod, tho 
porsou entitled to enforce the rights of tho beneficiary is tho 
truitcu, if a trustee has been appointed, and if no special trustco 
bus been appointed, tlio official trustee to whom the money li 
piyablo under tlio second paragraph of tho 6*-cttou. 

Limiting my answer to the first questnn, to the question 
■whether soction 0 of tho Act applies, 1 would unswer it in the 
ftlhiraative. 

The cecond question i«, “Whether m cases similar to tho 
one befoio us, tho daughter is not entitled to enforce Let chum 
against tho ins ranee officer or a creditor " 'i lie hrtt point to 
bo considered is, assuming tection d (in accordance with the 
Yievr 1 have nluady expressed) would apply if the .facts brought 
the case witlnn ihe section, whether this j articular policy enures 
as a trust tor tho wife and children, ot forms part of tho estate 
of tho -wmed 

In tho case beforo us tlio insurance company contracted to 
pay, not tho parties for whose bcueht tho polity purports to havo 
been taken out, but tho executors, nduum tritjrs or assigns of 
tho nn>iircd, where is m Oriental Geteruvu.nl Stcur ty Ltji 
Awurnnce, Ltd v l unit hi n Ji>miraju(l) and in the 
brick enso < barer v. JL |i « l /funrtu i u»i Ltjn Jx*ocia<it»» 
tho company cm tricUd to piy tho paiUos for whose butoht tin 
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pci cr purported lo 1 o taken out In tho ST»y brick case tlio 
contra t * ii lo ]> y to ll c beiufumry 

In Orcnlcl (inert met t Ztcuntj Isfo As urnnee, Ltd v, 
rerfr<fj i lurimj (I), tin tot (ret was to pay to tlio trustees 
o mgl 1 1 o n| j» mttd urdu tii X'arn.J \\ m. n s Property 
A 1 1 mil f i lmg tn st» i •, to tl c b tit fi lines 1 1 ir*' is notin » on 
the ‘be. of tbi joint in lh« {rosent case to ind it» tint it was 
for tl o Limfit i f »«fo nud ilildrm cs op t <li« nerds “f r tlio 
lit n*. fit of Ins wifo uml children, winch ore wu ten in, in ink, in 
the prm ltd form 'lhcroiacooi dmee as t • how , t r w lien Ihrso 
v rds ranio to lie wntbu I or nil tin ki i « tii y ina\ ha\o Leon 
written lu by ihoa s *urid after the policy liud been taken < ut. 
1 will assume, homier, (hit tho words “for the benefit of Iub 
wife ind children ” were part of (ho polici when tho contract 
w is m ido. llow would the irattcr stnnd then ? I do not think 
tbuo would be n iru*t if tho kcLioii did not apply . The legal 
interest in the xh»1i« y money tould nr t be said to \ est in tho exo- 
cutors in tru»t for tho wifo and children or in tho company m 
tnut for tbo wifo cud children, hecauso the trust, if any, would, 
m my opinion, bo by rio on cf the opciation of the stetton, and 
under tho section itself, it no trustco is appointed, tho hgil 
interest tests in tho Public Tru'toe further, so far as tho 
company ary concerned, tiny aro under oontractu il obligation to 
pay tho executors. 

If tho policy hal been in tbo same terms os the policy in 
Orunfal Ooitrumcut Security Life Assurance, Ltd v. Van- 
IcdJu Ammirnju(\) and thee mpatiyhid oonlractad to p i) the 
parties for whoso benefit the jolicy was taken nut (and this 
is tho assumption on which tho order of reforonco was tuide) I 
think there would have bcon a trust nndor tlio section, bat the 
person entitled to enforce the claim as agam l k tho oo in piny 
would hi vo been, not the d lUghlcr, Ibo beneficiary, but, if no 
traslio lull been appointed the party in wl om, under tho section, 
tho legal interest icsts, uz, the Public Irustee 

As regarda Oriental Got eminent btcvnly Life As urarce, Ltd. 
v. Vaiiietldu Amvnraju{l) t the question whether a m do lln du 
could tuko tho bun lit of to Inn 0 of the Mamed \\ o men’s 
Properly Ait dors not nppiar to hav® been aigucd. All that 
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argument that tlie section itself creates an anomalous distinction 
bet leen wife and clul Iren 

There aro threo po&sil le Mews, as it seems to mo — 

\t) That tho section docs not apply to a policy of insurance 
effected by a Hindu male. 

(J) that it aj plies to i policy effected by n Hindu male for 
tho benefit of bis children, but not to a policy effected for the 
benefit of hvs vrift , and 

( 1) lint it applies to a policy efbeted for the benefit of Ins 
wife or of his children, or of Ins wife and children, or any of 
them 

In iny opinion the third view is the right one 

Section 6 dispenses with the necessity for a separate deed of 
trust It does not uffect the law of contract or the law of trusts 
ns regards the poisons entitle! to enforce tho contract under tho 
polity . When by \irtuo of the section a trust is created, tho 
person enlitled to enforce tho rights of the beneficiary is tho 
trm too, if a trustee has been appointed, and if no special trustee 
Ins \ eeu appointed, tho official trustee to whom tho money li 
pijallo uuder tho second parigraph of tho si-ction. 

Limiting my answer to the fust questnn, to the question 
whctlior section 0 of tho Act applies, I would answer it m the 
atihmatue 

The cocond question is, "Whether it cases similar to tho 
one bef no us, the daughter is not entitled to enforco htr chum 
against tho ms ranco officer or a creditor" J ho fir t point to 
bo considered is, assuming section (in accordance with tho 
view 1 have aliiady expressed) would apply it the facta brought 
tho case witlun ihe section, whether tins jart cular puhey enures 
ns a trust ior tho wife and children, or forms part of the estato 
of tho a suicd 

In tho case beforo ua tho insurance company contracted to 
pay, not iho parties for whoso beueht tho polity purports to Imo 
bi.cn taboo out, but tho executors, nduum trit^rsor assigns of 
tho nisurcil, where »s in Oriw*>a{ (luiorumuti ijtcur hj 
dourante, Lid v l anlnfifu aid in tho May* 

bneh enso ( batcr v. Mi (i uf /fimrue l unJ Lt/a A^ociatian Jt/ 
tho company cot trieted to piy tho parties for whose beaotic th< 
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In il ® care Icforo ns it forms to mo tint «ny presumption Bamms* 
Hal cn vlvirceucnttoi da glitr r is n Undid is rebutted \ y tlio K#J g \ iT7i 
^ o ds " for the benefit of his wife and childrui ” I do not think *— 
we can 1 oM that, altl ongh thcro is no jjft to tlio wife imdor tho * 
doctr.nc of * adcni cement,’ there is a gilt to such of tlio childcrn 
ts irnjr bo daughters 

M\ irswcr to the rescind qnc^too, therefore, is tbit tho 
daagltcr is net entitled to enforce her claim as agim&t the 
id tirvoo i Fee, or as ngamsL a creditor. 

SaiCArAN IxAtfi, I — I agreowith tho Chief Juctico that c ecticn fi«'tKA8*K 
0 of the Act npplu s to n ] olicv of insurance efT* cted "by a Hindu 
malo for tl o berefit of b«s -wife orlus chddrpn or ol bis wife anil 
cl il Iren or my of Ihun I adopt thcroasons given in In pidgment 
The one lion whether them was tin ndv mcoment by way of 
gift, as lit 1 1 1 y mo n too order of ref renco, doos not ansi oa 
the facts of tlio ci'c. It is poirted out that tlio lUsunnco office 
did not n r nij to pay tho mono) to the d lughter 

TyaWI J —I ng co with the learned Chief Justice, that tho Tubji J 
tint defend nit’s rights ire affected by section 6 of the Mairied 
Woni'-a’s Proper*) Act notwithstanding section £ Ou some of 
the points mentioned bi hi n 1 wish to espie>s no opinion 

11 o fir«t question ref ried to ns is “ whether Aa 1U of lfc74 
applies (o any Hindu in irried males Or not, ’ 

S ct on 2 of tho Act so far ns nintmnil 19 as follows . — 

“ Nothing heroin contained applies to any married trnmrn who 
at tho timoofhor inarnago profiled the Hindu, Muhammadan, 

ISuddliiet, Sikh or J una icli^ion, or whose hash Did nt the time 
of such marriage, professed anf of tho s o rehgi >ns ” This cl msa 
(to winch I shall heieinafter refer ns the "sail g clause**) 
grind fieie implies the rights and liabilities of any such 
married woman as is mentioned m thi clause It is however 
not easy to determine with precision what is meant b\ “any- 
thing contained hi the Act af plying to a pcrsin,” within the 
meaning of tho Fating clause 1 wish to express no opinion, 

10 any j art of this ]u Igmeat, cu tho point whet 11 tr there may bo 
ptoMsnus in tLe \ct, altering tho nghta or liabilities of a 
married woman, w] ich provisions, by reason of their natuie, or 
form, or otherwise, cannot be de enhed ns applying to a married 
woman within the me wing of the saving clause, 111 any case, pr ni» 
sions w hicu do not alter tho rights or liabilities of a person, cannot, 
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iui«m ^ ea,, ned Judges say open the point is, M We may point oat 

Kt«t h'utya ^ ,e Warned \l i men's Troptrly Art j-» Dot applicable to 
— Hindus" With all ref pi ct to the lcairtd Judi.cs I cannot 

accept tl i? proposition in its entuity Tor the rinson* I line 
stated. I tl ink a male Hindu can take the 1 cm fit of section 6 
If the view taken by the learned Judges as to the Mamed 
"Womens Proprrly Ait was rigll, I tluuld ngiee wilh ll eir 
conclusion in that c se that no muse of action aiose t*> thehene- 
ficiaru said that tl e j obey m* ney-. formed part of the estate of 
the a^tiied, nchuihstacding that under ihe ccnh«it the money 
was pa\ able to tl e bent fhini us in di fault cf trustees In the 
M 1) brick case— Chater v Mutual Reverie tuvd Life Assjna- 
Loufl) — on the facts, ♦ ho trust created by the Act ceased loexr-t. 
The policy moneys therefore formed part of the estate of the 
assured and were pai able to Ins executors In Ot renlul Goxernmcnt 
<$6t unty Lue A&sutcmco, Lid v. Vanieddu dmr t raju(2) m the 
view tiken by the Judges with regard to tbo Mamed W omen's 
Property Act section 6 did not apply, and no trust, in my 
opinion was created apart from tbo Act. 11 e moneys, therefo«o» 
as it stems to me, wore payable to Ihe executors, since the wife 
was no party to the comnctwith the company. The decision 
of tho Pnvy Council in Khtcuja Muhammad Klan v Htuaittt 
Begnm [3) las been relied upon as an authority in support of 
the contention that the d iiighter in tho preseut ca'-e can etiforco 
the contract, and in the l } mj Council ciso tho f icts wore of a 
special dnratttr, and the agr« eweBt on which tho plaintiff was 
held entitled to sue, though not a party tlerito, gave her a 
charge on immoveable pnperfy. I do not think tho present 
case, on tbo fact'*, comes witbin tho pnnciplo of the decision in 
Ktucaja Slufamiitad Khan v. 27t<«a*nt i?c^am(3) 

Thero is no doubt a special clasa of casts of which IVcslon v. 
Kxchardsi n(*l) is an exan pic. If a man insures his own hfo 
in lus daughter's name, this may amount to a complete gift to 
the daughter so ns to rntitle hir on her father’s dcutb to suo for 
>bo policy rooieys. Dot tho daughter can sue in tins dais of 
c isos bi cause the fact tl nt sho is o daughter raises tho presump- 
tion t\it tliero was an advancement to her by way of gift 

0> (1H» UQB,U7 (2) ft 01 2) I L U , 3 J Mad 1<P 

(«> (10 01 1 L Ji , 32 All , ilO (P 0 ) ti) tlb31) Lit., *7 LTJNS) 614. 
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Tho «ccoi 1 qie»thn, m t understand it, is framed for tlio 
parpo-sj of It mag it do'ornuol vvheth r tiiO'O provisions of 
tojvioa 0 on ■»* nilti ip/»'y titV first dofon l m‘. m this cnso 
wit'ii 1 1 io l*r n* of thosnui^ cU ho iri> refuriol to That 
qa'stiii, i*^o* H* to tn *, n i»t bi determined in tiio fedlowing 
manner : If. unlc- til • ficts «.f this<aso, the rights or li ibihties 
of tho first defend int «oul) become nltciod on the supposition 
that tho so rights or liabilities nro gnorued by section G, in that 
cas».aloie and not oth'-w so mij section G bo s ud /• 1 apply to 
tbo first defendant In thit case tha fuilher question Mould 
ha\e to be detcrminol, ubetner the first dcfeii lam is a mimed 
worn in within tho terms of tho s iv 1115 c aus* in respect of section 
G: for, if she 11 such then hot rights or liabilities arc not to ho 
allured bi reason « f the sud <scciu n but must continue to be tho 
time »3 the) would hue been h d tho smd sccLon not been 
enm ted. 

T! a fac f s of the oas« n >w bef iro ns, in so far as tins Court 
it concornc 1 , ire as foil vv, — Ono Venhataiatnam (to ulmm 
I sliall In r after refer as 1 10 ‘ a s U i d insured 1 is life for 

Its 1,000 u 1 breach of t\\ » pilici.3 of ms irince [E\l lint 1 and 

l(n ] «huh iro in nlenti al t rm*, and are dated the 5 th Juno 
18 ts 8 . ihc policies comnniicu with .1 recital that the assured 
"huh proposed to t-ffiU an in«urmio for the benefit of his wife 
and children” with tho insiu nice eompauy The i itter portion 
or tho insurance policy is not pun‘ed, but the arguments 
addre sod to us were on the basis that each of the pollens of 
idsui tt ico in question was ‘expressed on the face of it to bo 
for tho benefit of Ins (tho assuicd’s) wife, or of Ins wifo and 
children, or any or them " within the terms of section G, and my 
judgment is on the sima basis. It seems to mo to bo beyond 
our province to deal with the question wl other tho fiist del end* 
ant acquires any interest and, if 60, wlut mteie»t, under tho 
insurance po) cy. I confine myself to tl o question whether 
assuming that tho policy is sueli as is referred to in section G of 
tho Married Women’s Property Act, tho first defendant’s rights 
and lubilitios, if any, are affected by section 6, notwithstanding 
tho saving cliuso- leaving it to the Bench wlo have referred 
tho case to determine the rights of tho first defendant on 
a construction of tho policy. Ihe assured died leavuiir one 
dcigliUr tml two tens, Lutg icjjtclmly iLe hist, steend and 
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BstAiiR\ m my opinion, bo said so to appl> to that person Efenco, it wou'd 
EaiflHtJLYti Sec,n to follow that if any provisions contained in the Act afftet 
'rvABn 3 *’ nc ot Inbilitu-s only cf a male, whether Hindu or other- 
wise and whether married or not, then Ukac provisions oie not 
prevented from h rung full effect by reason of the saving 
cause — so long it hast as those provisions do not coma into 
Operation by affo ting m the first mstaaca tho rights of any 
each married woman 

If tho first question referred to us is meant to raise the point 
whether auy provisions of AU Iff of 1874 a*» operative (in "pit© 
of the saving clausol in caao a Hu da tnarr ed male effects a 
policy of insurance — and tbe referring judgment" contain indi- 
o itions to that offe-t tho mamargimsats before us also Icing 
based oa the same interpretation of the question — then, in my 
opinion the mower to tho qtestion is that tlie Act operates 
at least m so fai as it does not purport to affect the rights 
or h bit tics of any snci married woman as is rcfeirtd to 
la the sa vug rl mse , as to whether or not the saving clo »se 
provuits the Act from oporat ug in so far ns it affects the 
rights or liabilities of any mairn-d woman undoi a poll y of 
insurance effected by her husband, tl at qncstior, olvionslj, 
docs not ari o on tho facts now bcfoie us, because wo 1 avo 
to leal with tl o rights of tho daughter of the person effecting 
tho policy of mmiauce, and not with tho lights of lus wife, 
nrd I eapre s no opinion on tho t gilts of the wife il o point 
that do03 arise i-> more dt fimti ly reform 1 to us under tho second 
question th it wo arc ished to answer, and I will deal with it m 
answering that question 

lhe second qu stum referred to ns is as follows — tf U lit tr Cr, 
in cases similar lo the one beforo ns, tho daughter 13 not cntulcd 
to onforco her cHnn against tho tnsar nice o^co or a creditor ** 

Section 0 of tho Act liys down that* n policy of mstimnco 
effected hv any mnrriod man on 1 is own life, and crj roused on 
the fate of it to bef r the beuofi of lus wife, or of his wife and 
childun or my of thorn, sh ill i nnro nnd bo deem I to bo a 
trust for tho hem fit of lmwtfo or his wihj and did Iron, or 
a»\ of *ho n, oocorlmj t»t o i itcre t so evprc3 J od ail shill 
not so lor*,* us ai»v obj ct of th\ trvi t r man*, b» sul jo t to 
tho control of tho hu»b ud, Of to Ins crcdiiois, or foltn j art cf 
his o t tto " 
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Tho Rccaal qaednn, ft* I aider taail it, is {rimed for tlio 
juraoo o r hi'n r it di. or maul wheth r theso provisions of 
* 0 C»un G cm l»j mi l ti i pp'y t> t'i* first dole 1 1 int m this case 
ms'mitio tTumf t'uiivii* clius iinvi rcforiol to That 
qi'stui, i.ie mto m , m->t bi dote mimed m the following 
miner: If, unlr- 111* fictsof tliism e, tin rights or li ibihtics 
of tlio first di fend mt «oull become nlteiod on the supposition 
that thoso rights or liabilities iro gu creed by section 6, in that 
ci»* alotio and not otWw so tnij section G bo «nid h apply to 
tho first defendant. In tbit case tlio further question would 
hue to be diierun 10 I, whether tbofir't dofiu lant is n mimed 
wo n in within tho terms of tho su ing c nus*» in respect of see tion 
6 : for, if she i* such then he rights or liabilities nro not to bo 
altered bv reason r f the si d seen n I ut m iM continue to be the 
same »a they woulJ hue been h d tho sad sectiou not been 
cna< ted 

Tl o facts of the caso n *w bef iro us, in so far as tins Court 
i* coniorncl, an as foil w-, — One \ enhalaratna n (to whom 
I shall li r after refer as t' o ‘ a*, u d ’) in orod 1 19 hfo for 
Rs 1 009 u i Itr oicli of t v > p jhci 3 of i is r u ce [R\l il it 1 and 
l(n ] witch ro la identi al t mis, and iro da'ed tleStli Juno 
18e8 Jbe policies committee with h recit il that tin assured 
“btih ptoposed to tfh.it an in*»urinco for the bci ofit ol lus wife 
and children “ with tho ms nance comp my The 1 tter portion 
oi ibo insurjnee policy is not, p m id, but tl e arguments 
nddre se*i t* us were on tbe basis tl it each of the pollens of 
insurance in question was ‘exp Osed on the face cf it to bo 
for tho benefit of I is (the issi ed’«>) wife, or of las wife and 
chtl Iron, or any of tin- in ’ w thin the terms of section G and my 
judgment is on the sima b tsis It «ceius tom* to I o beyond 
our prounco to deal with tho q lestion wl cthci the first defend- 
ant acquires any intcro t and, if so, what uitcieat, under the 
lnsur.irco pol cj I confine myself to tl o quistion whether, 
assuming that tlio policy is sikIi as is referred to in *ecticn 6 of 
tho Married Women’s l’ropei ty Act tho first defendant's rights 
and lubilitioj, if any, aro allectel by section G, notwithstanding 
tho saung clmso- leaving it to the Bench wlo hate referred 
tho case to determine the rights of tho first detendant oa 
a construction of tho polity. Ifia assure 1 died Icavunr one 
dughUr ird woicu, Uu.g icijeetiulj tLe hist, second and 
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in tay opirnon , busitul so to uppl, to (hat pmm ITcco, lUc'd 
bmuiu si=>a to follow Urn i! wy pro, wans co Homed m 11, a let a |J 10l 
J t "° n SM» w '>•>'> bti« o ilj- of t male, wliotl.er Hindu or utter- 
w ' d " llcli ‘ er turned or not, lien (We provmutB o,e not 
prevented from lining tut) effect by reason of (ho suing 
c aviso so Ion,: it Inst as Oioso provisions do not como into 
operation V "So ting in the first mstoaca tho rights of any 
soch roamed woman 

If tho first question referred to us ia meant to raise the point 
whether any provisions of Act III of 1874 a-e op-ntivo (m «pte 
of tho saving cianse^ in casa n Hu dn marr od male effects a 
pohey of li'ianrxTice-'—nnd tho referring judgment* contain wch- 
OitiOns to tint offeot tho main irgirnsiti before ns also Icing 
based oa tho same interpret ation of tho question— then m mV 
opinion, the nnswer to tho qacstion 13 tl at the Act operates 
at leant m so far a» it does not purport to affect tho rights 
or h hi ht cs> of any such roamed woman ag 13 referred to 
in the a-v*w » riv\3e,as to wl other or not the caving cla se 
pres enis tho Act from operating so si far ns it affects tie 
rights or liabilities of any roairnd woman undo n poh y of 
insurance effected by her husband, that quon\Qr , ot viouslj, 
does not an 0 on tho fntts now befoie us, breauso wo low 
(o leal with tl 0 rights of tho droght-r of tba person effecting 
tho policy of m^aiance, a\d not with tho rights of Bis wife, 
and t express no op won on tho r ghts of the wife 11 0 point 
thlt does unso l> mom dvfiriU-ly reftrro ( (o us under tin =rennd 
question (lint wo are iskcd to answer, and I mil deal mli it m 
answering that question . 

'1 ho second qn shon referred to «a is ns follows 1 ^ 

in cases similar to tho one Before ns, the d bter w « ot J nt 1 ^ 
to onf >rre her rfouo against the u sarinre oihen or a crc 
faection 6 of tho \ci liys down that r « jw* c 7 0 
effected Iiv any nmrriod man on I is own hft an ® s l ro z * ° 
the fate of it to bo f r tho Wfi ofh» a ,fy r oHns Wo and 
children or my of them, sh ill » nnro no 1 bo l * c “ q( 

trust for tho bemfitof hteuifoor Bis "> fl ftn *■ * . 

a vt nil * 


my of *hom, necorlmj to the inters t sierprt 


not, so long ns anv obj ct of th» trn t r 1 an , b s ^ * 

tho control of tho hubhtud, or to his creduers, or t*®! 
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for tl o purposes of tho question bcforo us, tlio expression bat auba 
11 i arr oil w min " n mot refer to any •won an other tl an one „ w 

KfilSHMATTA 

ttloM i ri it t’ e s uicd Jin fiist desfen I ant in connection 

in 1 I it) i tiu td m tl o npucMcn “children ” If any 
mrr « 1 » a >•» r firmed to in s ction 0 it is tne pet son 
nr ■« 1 i 'i if the wife <f the assn ted I noid 

ex, re <■ j i o i ll { int ttluiler t! o cxpressio i would 

nf ri t v » n ir 1 1 to tl c n utc l All I hold is tint it 
the 1 * t ic rt lied ■» Ur of tit «snel, oxen if slie is 
n t rr t is lx t tl t tl c i g! t of tho fir t defendant do 

irtnsii \ \ \ « t «f the ajjlicatioa cf section G to % 
ir-rr ilit ii 1 1 S ss tl e first defendant is herself a married 
we Tan w tl n t l r cct on 

Ilerce in an wer to tho second question reftired to ns I 
wcul 1 say tint tl o dn»g tci’s rights under tho insurance 
p cies a c aTeetid by section 0 of tho Mari ad Women's 
] roj city \ct an I tl at the operation of that soction on her rights 
is no prevented t\ tno ‘ttwng clause 

lie ritstion referred to U9 apparently involves not 

ot Iv tl t j o lit with tth eh 1 Ii tto d alt, a 12 , whether or not sec- 
ti tt ( if tho \ct oj crates on theme dents of a policy of insurance 
effected ly a Hindu inariudman and oxpressedon tLe fnco of it 
to he f< r tl e belie ft of 1 is wife, or of Ins wifo and childicn, or 
any of tin tn , hut it < Iso involves the further point whether, in 
cill ei -It mat iv o, on tl 0 construct on of tho parncul ir policies 
bef re us t 0 fir t di frndant is or is not outitled to cnfoico her 
claim air t ihe insurance ofiieo or a creditor 1 Ins latter point 
dees 1 ot seem tome to Into been alluded to in tho rcferiing 
jud n ments 1 lie oj eiative porti n of tho policies has not, as I 
has 0 drea ly said, even been printed , and I havo not had an 
oppoi tu titty of considering it 1 or these rea®t ns I de«iro, with 
defennee, to express no opinion on tlio constiuclion to bo placed 
upon them, excoj t in so for as appears fr m my judgment 

What I havo st ted abovo is enough m my opinion for furnish- 
ing answers to tlio questions referred to us so far as thoso 
quoslions are really contemplated by tho Older of lofrrence If 
the mod 0 of dealing with the matter which I havo adopted is 
correct, then tho allusions to the policy underlying the Act which 
wero undo by the learned judges who referiod td6 case to us, 
need not bo cou6idcied According to tho opinion expressed in. 

39 
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Balamb a third defendants. The question arose whether, if it be a fact 
Ks;a*A'ATTi that some portmu of the insurance money was payable to the 
XyIbjT J defendant on the death of the assured, that portion formed 
part of tho estate of the deceased and was thus payable to the 
creditors of tho deceased, or whether it belonged absolutely to 
the first defendant, and, as such, was not liable to be attached 
m execution oi the debts of the deceased. If section 6 governs 
the rights of the paities then (if the provisions of the policies be 
Q3 is above mentioned) tbo legal result will be that the policies 
“ shall enure and be deemed to he a trust for tho houefia of hu 
wife, or of his wife and children, or any of them, according to 
tho interest expressed (m the policies of insurance) and shall 
not, «o long as any object of tho trust remains, be subject to tha 
control of the husband (the assured), or to his creditors, or form 
pan of bis estate " Speaking with reference to the facts of this 
particular case, if seotion 6 governs them, then assuming that 
tho policies in question are o! the nature referred to in section B, 
tho interest oE the first defendant under tho pohcios or the 
moneys payablo to tho first defendant by reason of them, will 
not he capable of being attached in execution of the plaintiffs 
decree, otherwise the interest of the first defendant under the 
policies mil foim part of tho estate of tha assared and be subject 
to attachment by his creditors 

'J berefore, it seems to me, that we must hold that the operation 
of section 6 would effect the rights or liabilities of the first 
defendant if it governs the facts of this ca^o, or— to use tho 
expression contained m the saving clause — it woul 1, in that 
case (subject to the saving clause) apnly to tho first defendant 

Is then the operation of section 6 on tho rights of the first 
defendant prevented by tho saving clause ? I think not 
In order that tho raving clause should have any bearing upon 
the operation of a provision contained in the Act and affecting 
any person's rights or liabilities, it is ncc«s c nry, not only that (l) 
that person's rights or liabilities should bo affocted by that pro- 
vision of tho Act, but it is also iioco-isary that (2) that person 
should bo such a married Wi man as is referred to m tho clause 
It seems to mo that tbo first defen lant cannot {for the purposes of 
section 0) bo taken to bo included witkm tbo description of a 
u warned woman" within that clause It is truo that tho find 
defendant may, as a matter of fact, be married, but I think that, 
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for tho pnrpo*cs of the question bcforo us, tlio expression u ATA1Ial 
“ married woman ” c tnnot rife r to anj wonan other tl in oae _ v 

h.&im'ur'Ci 

who is I arriid to i 1 e is ure 1 J Ik fust, ticun Hat in connection 

wi 1 i uct tm 0 is uulu td in t] e o.puv.icn “cluldu.ii If any 
zrarrtd u nnn is r f rrul to in s ction G it i* tne poison 
E ni> cl li» ' i'» « e the wife <f tint TSsuud I noed 
expre sio oj i icn on th f nt whether tl o oxpnssioi would 
reftr to the wu 1 1 mar td to tho a •vine \ A »1 I hold is that it 

dees tot lehr to tlodi g ttr of the «snt 1, cm.ii if slio is 
UK mill tt IS i bvions th t tlciglt of (ho first defendant do 
uct m m. 1 1 any \ip% lit «f tbe njjhcation of section b to % 
married wen hi, t i le^tht frst defendant is herself a married 
wc*ran within t 1 e fiction 

lit eft, in as‘»tr to (bo second question referred to us I 
would fay that tho daugltei's rights under tho insurance 
pr'icics are affected by seeti n 0 of tbo Mam d Womens 
Pro] erty Act and that tho operation of that section on her rights 
is not presented by tlio *aung clau'e 

1 Li 'CCfiid question referred to us apparently involves not 
only tl o poiut with ubieh 1 lino d alt, ai2, whether oi not sec- 
tion 0 of tho Act operates on tlio me dentsof a policy of insurance 
effected by a Hindu jnonud man and expressed on tie fnco of it 
to be for the beiieft of I is wife, or of Ins wife and cliildien, or 
nry of them , but it al«o involve-. tho further point whether, in 
Cither ulli rnatno, on tl o construct on of tlio parncul ir policies 
before us tl o Cret defendant is or is not outitled to enfoica her 
claim ogoir «t the insurance oflico or a creditor 1 Ins latter point 
dees i ot seem fo mo to have been alluded to m tlio referring 
yud c m<nts ffhe oj cralivc. porti n of tho policies has not, as I 
baa o alrca ly said, even been printed , and I have not had an 
Oppoit unity of considering it I’or these reasons I dc«iro, with 
defer* nee, to express no opinion on tho constiuction to he placed 
upon them, except in so far as appears from my judgment 

What I liavo stated above is enough m my opinion for furnish- 
ing answers to tlio questions referred to us 60 far as those 
questions arc rtally cont roplitod by tho Older of leftrcnce If 
the mod o of dealing with the matter which I have adopted is 
correct, then tbo allusions to the policy underlying the Act which 
"do by the learned judges who referiod tue ca»e to ns, 
o considered According to tho opinion expressed in 



5,0 Tns itoias ii.17 reports trot ircm 

^ f'f question arose whethar, „ ,t t 8 . Ul 

Uwiimiri port- o£ the insurance money was payable to Ho 

**“» J first d !*™ a * n * on tho ' Jealh oi the assured, that portion formed 
port of tiio estate of the defeased and was thus payable to the 
creditors of the deceased, or whether it belonged absolutely to 
the first defendant, and, ns snob, was not liable to be attached 
m deration of the debts of the deceased If section 6 governs 
tho rights of tho parties then (if the provisions of the policies he 
as is above mentioned) the legal result mil bo that the policies 
" st,a11 eDaro «®d bo doomed to be a trust for the benefit of his 
wife, or of bis wife and children, or any of them, according to 
tho interest eiprossed (in the policies of insurance) and shall 
Dot, $o long as any object of the trust rem uns, be subject to tho 
control of tho husband [the assured), or to hia creditors, or /or® 
part of lm estate " Speaking with reference to tho facts of tin* 
particular case, if section 6 governs them, then awutmug that 
the policies m question are of the nature referred to m section 0, 
the interest of the first defendant under tho policies or the 
moneys payable to tho first defendant bjr reason of them, will 
Dot bo capable of being attached m execution of tlio plaintiff's 
decree, otherwise the interest of the first defendant under the 
policies will form part of ti o estate of the assured and bo subject 
to attachment by hi-* creditors 

Therefore, it seems to me, that we roust hold that the operation 
of section 0 would effect the rights or liabilities of the first 
defendant if it governs the facts of Has cate, or— to use the 
expression contained in the saving clause— it woull, in that 
case (subject to the saving danse) apoly to the first defendant 
la thou the operation of section 6 on tho rights of the ini 
defendant prevented by tlo saving clausa 1 1 think not. 

In order that tba saving chueo should have any hearing opaa 
the operation of a provision contained in the Act and a&cta? 
any parson's nghts or liab.htw. it » necos-nry, not only tW W 
that person's rights or liabiiU.es should be affected by that F° 

„ ion of the Act, bat it » also necessary that (2) tba pan 
should be such a married V man as is referred to in tbe ch 
It seems to mo that the first defen lant cannot (for tbe P»rP° ^ 
sectioo 6) bo taken to bo .aclnded er“ba | » " (fcefol 
« married woman " w.thm that clause It » ‘ tW , 

Jendaat oay, an a matte of foot, bo married, bat I to 
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for tt.o forpo.es of ll 10 qnction before os, tlio Depress, on „ 

" xnrnri » .min " rirniot nf.r to nn; women other t! an one 
wlo.sneruit tie. Brel 1 1„ first dcf.n lent m conneet, on 
with r rt iu i (In ell in tldtpresMcn “cliildroii ” If any Tr * BJ '. 1 
cnrrul 1 0 i- r f rnd to m s Uniii 0, it is the pcison 

“ " 1 ' si,,,,., , , „,f c ,( [ll0 0 , bllre|1 j n0cd 

expr, s , I n 0 1 the I nit nlieitier t] o expression would 
refill t . w i i nnr „ 1 to tl e n me 1 All I bold is tb it it 
does tf to' rt. tied st.roftlie icnrcl, rnti, if ,t , „ 
otrrud in I, is tl i tie, 0 .| t of 11, o fir t defendant do 
net Ills , I 1 1 1 es ,,t.f the n[ | ltr-ition c f wetion G to a 
trarrli d w i n , iH first defendant is herself a married 
wc*ran vvitl m t 1 e <cton 


llcnci m an vhp to tho Eccond question referred to us I 
would ray list 11, o tlugltu*. lights under tbo inmnnco 
policies are altetid by se<tion 0 of tbo Mamed Women's 
I roj city Vet in 1 t! at the operation of that section on her rights 
is cot prevented Lj tno living clause 

'Ilctccrud question referred to us apparently involves not 
orly tlio joint mtl. wh ch 1 lmo d ill, mz , whether or not Sec 
lion Oof tlio \ct oj crafts on theme dentsof a policy of insurance 
effected by a Hindu mar, r d man and expressed on tho face of it 
to be for tlie belief t of 1 is wife or of his wifo and childien, or 
any of tin in , but it l«o involves the further point whether, in 
cither ulhrnatno, cn tl o construct on of tlio piriicuhir policies 
before us tl o fir^t defendant is or is not ontitled to enfoice lier 
clum o^uinit the msunree offico or a creditor 'Has latter point 
decs lot seem tome till no been alluded to m tlio referring 
judgments Tho oj eratue porti n of tho policies has not, us I 
have -ilrca ly said, even been printed, and I havo not hud an 
oppoi tumty of considering it 1 cr these rea-ons I d e *iro, with 
difen nep, to exjriss no o| n ion on tho construction to be placed 
upon tlum, excoj t in so far as appears from my judgment 

Whnt I have st„ ted above is enough m my opinion for furnish- 

ing answers to tho questions referred to us so far as thoso 
questions arc really cont rophtod by tlio Older of loftrenco If 
the mode of dealing with tho matter which I havo adopted is 
correct, then tho allusions to thepohoy underlying the Act which 
were in ado by the learned judges who refericd tn& cam to up 
need not bo considcied According to the opinion expressed m 
39 ‘ 
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those judgments, it would appear that, if the first defendant, 
instead of being the daughter of the assuied, had been his wife, 
her rights would equally have been governed by section 6 of the 
Married Women’s Property Act, aa the operation of that section 
on the wife’s rights would equally have been unaffected by the 
saving clause I am conscious that, if the reasoning on which I 
have proceeded m this judgment is correct, and the results 
arrived at on the basis of that reasoning are not to bo modified 
by any other considerations, then the rights of tho widow of the 
assured might have to be held to be different from the rights of 
his daughter , inasmuch as the rights of the daughter have been 
determined by mo on the basis that section 6 of the Act governs 
them, whereas the rights of the widow might have to bo deter* 
mined on the basis that the effect on them of section <3 of the Act 
is excluded by the saving clause , because tbo reasons which I 
have referred to as being sufficient to prevent the operation of 
the saving clause on tho rights of tho daughter may have no 
bearing in a case where the rights of a widow are iu question 
This result would no doubt bo anomalous, but it would be 
so only if I had expressed tho opinion that tho Act should 
be ccmstiued solely on the principles adopted in this judg- 
ment, even where tho rights in question aro those of the 
widow under section 6, and that there is nothing in tho policy 
of tho legislature or otherwise to show that tho saving clause was 
not intended to interfere with the operation of soction 6 upon the 
rights of even the widow If a construction can be pat upon 
tho Act which would briDg aboat tho result of giving to the 
widow the same nght3, as, according to my view, the daughter 
has undor the Act, it would not necessarily bo opposed to the 
reasoning adopted m this judgment But I do not feel called 
upon to express anj opinion on that point at present, I allude to 
it as, in tho first place, I wish to guard myself from oppoaring 
to lij down that, because I have pursued a particular mode of 
interpreting tins Act in order to arnvo at a decision on the 
questions now beforo us, that mode of interpreting tho Act may 
not have to bo modified by taking into consideration other 
mattors when tho question relates to tho righ*a of the widow I 
havo construed tho Act in accordance with tho strict meauvng of 
its terms, because I find that it would do vioienco to tho language 
of the Act to hold that tho saving clauao prevents tho daughter’s 
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rights from being governed by section 6 of tho Act. I do not balaub 
ba'-o any part of uij judgment on tho considerations on which 
my learned brothers rely lu tho rofernng judgments, nz , the — * 

giueral policy of tho Ugi<daturc, btcause, for tho purposes of the ’ 

questions now biforo us, it is unmeessniy to rely on those con- 
siderations , and 1 find that, on a strict construction of the Act, 
the re ult at wh cli I arrive is the same as would bo ai rived at on 
a consideration of what my learned brothers have stated to be 
tho undirlwug policy of tho Act. It n> unnecessary to express 
my opinion on tho point whotht.i those considerations would 
require or perm it of tho sauio result being armed at, when the 
persou who o rights tro in question is not tho daughter, but the 
widow, of tbi assured 

This sect ud appeal came on for hearing on 25th August 
1913, after tho expression of tho opinion of tho Full Bench, before 
Samabax Naib and Sadasiva Auib, JJ,who delivered the 
following judgment — 

In accordant with the opinion of the Full Bench we sankaban 
reverse the decree of tho Lower Appellate Court and reotore that g^ImA 
of tho Munsif with costs in this and in tho Lower Appellate Atmb, JJ 
Court. 

[Noix —The Beporter wo* kind enough to lendme n proof of my judgment 
And it bi u been Approted of u Above K B T ] 
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lie/oi e Afr. Justice Aldur Ilahim and Hi. Justice Aylhig. 


1 Q 12 K\ DERM AN KUTTI (sov oj? Than da v Yaimp-i EAsrr) 

AND ANOTUEP. (D LFENDA\TS KoS 1 AM) 2), AlFLlXAMb, 

- „ 

SYED ALT (<;on or Kotcspri VALArrtL Kota) a\ t d aaotueb 
(Pj-AlNXlVFb AND I)EPtM>AM >0 y), * 

R CHIDAMBAHAM PlLLAI alias SUBIUYYAN PlLLAI 

(UtFtMANT JsO 3), ArpiLLVNT, 

V. 

S KADERSA ROTTTHER and mnb others (PtAiMim and 
DiFESDVMIS RO' 1, 2, 4 AND 5 TO 10), lUsrONDfcMS) t 


2fu), nnrradan law — 1 msr— Do fact g> ardton'x poirerr over minor’s pro, trhtt 
~~Snle I y mn ) tr fur erptn e of minor'* s *ier * marriage, or for tl o duel a>gt < / 
pupo' ft n tly deb 1 n t UmZ nj 

Under the Mil nmniui in Lrw, {1 e prrenil rule jb that th« dealing* of A 
de larto gcard an of a minor nub llm miner'* pri pm tics do sot *p»o facto bind 
the minor Th» rut is howe'er m lijrc. to exceptions 

In cases < f iirgi nt and imjwrotne i ocmwitv, or wh ro tho transaction from 
its nature meat neie a-inlj be bennficiul to the m nor, a d$ facia guaidiao can 
nticmuc the 1 loperty of tho n n or wl ilher tu Tint |e or ltmuoie ible. Arcoid- 
lu*. to Mchamanidnti Lew, sale of a mini r'apr* puty by an unau'hoi isr 1 guardian 
eicn if vt wb» not made for a vnl d carso, is nut! or toid nor roidablo In the 
ordn ary ierre of the toms, b it it if gnrd"d as wi'mijv/ or dependent, this* i*, in 
a statt <-f suspense, its validity or in^alidi'T Icing deti riniaid by the minor 
a If Jitu g nr not ndc| ting it after l e bn* ntt iin d majority , tl ough tho (.OiCt of 
his decision will rcl to I nch to 'he date of fic< p'un of the trn taction 


A po ton i ho cl < 1 1 a to Luv n nilnorV j ioj er*j f-om a j rrton wl o I at no 
power to deni with it, bnwiver bond file lie citon may l are born cannot 
)n*ok any pi me J J-s «/ Jilftici and g« od «.oi ro en o to »uj j ort t> o trnre otion 
Itst'f. tb ujh such connKistioo m»y t e « grod ground for tl o C> uit lef ling to 
giro relief to tl o niinjr eiccj t <>u conJit on of hi* rublctiug wb*tc\«.r benefit 
bo hai denied from tlio tun »iclmii 

A »»io by ft mother of the mu or‘i pmjKrtr for finding money for the 
q-oamngo riyenM* of tse minor • or t r tl * <li»obars« of (stall) debts and 

tOt' ,l * ,i r family pnrptsis is uot Lin u g on thu minor 

t</r slloW»N» Ai tems against tho tlccrtcs of T. V. Anamiia Kair, 


th 


cibonlttnfo Jmlgjof South Malibu at Ptl^bat, in Appeals 
** * 'tins. ■ ■ 


i*ai^o UlQitllll). + Seicnd^ncslio, ItCDof lOUJ, 
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Xo* lOvO of POO md <j 3 of 1910 presented against tho decrees Atcebma^ 
of V Naiaianav .Nuiui, tIio District Muisif of Pai^Lat m 
Ou B ical fcuits No 1 aud 2 IS of 19P9 S\ n> A n 

Ibc LtCcasarr f icts appear from the judgment 
i>cro d Aj j c il Jio 1410 \f I) 10 
T f* I amc) a d a Ajjar mil T li K>ishiiasicami Ayyar 
for the app Amt 

Scror l Ipjtnl A< 10J9 /19'0 
J A i lit an 4 a lyj rf r 1 1 app 1 i ts 

C 1 It autl ikti a 1 jj r lor *li' hr t ic^pondcnt n both 
AihCi Hiu J J — la loth tb »e appalls ono cornu on Annua 
q-c tion arise uletler tne ill of a idtom proj erly by bis J 

n tier Ming is <1 / e o guari i n is \ li u»id i tho Muham 
mnd io law nd if so u I r »lnt c mlitiois In one caso 
iomJ VjpalNo lllj I In deed ot s do all g.-s tint the shop 
u Inch "is s Jil haJ It n » cut is ibt M^n c pahty prohibited 
tl c silh j of Gall an 1 H ab id tli it shop, ih it it v is in 0 d lip ila cd 
ccud t n on i ihc « oil r of tl u mioo whj is the o 0 ii(ii defend 
at t, was ui ib t to cucuic ujar» Ibe sa i piocotds, it is 
oik,, d \ ere i{p ltd to tho d echir^o of certain debts Coutricted 
lor ibo tuarri i 0 e of a s stcr of the minor md for other purposes 
It was to meet tl i exjmses of tl is mirria o that u o ty xras 
require 1 and tl o oilier t cts met tionoi ajparenil} luruisbul tho 
ri isouforcl tli gtl ifiitcul i proj ertv for sale In Oi initial 
Suit Nc 4 i lJU; » licit h s given r sc t> feoiocd 
No l u9 of 1 1U tt» lle 0 ati»ji tl o plai t is tl at ll o minor s 
moil or njo n is j»,.uy tl e lain )y ffnis md maj lined 
tl o cliddr n utils d the mom; obtuned b> sv’o of ceitam 
mcit ago rigl ts bi lor 0 ir g tj tl o nit or for tho disch »r„c of 
pi < I ei fai A) debts md fo otl u Umn) ticcesiit) Ut Ccuif 
of i ii t lust »ce and tho 4pj ell ite C urt it-Ii mg ui tho authority 
of Fathui it nit v ftlltl Litmaci afa( 1) l)urgt/Zi H to v dulctr 
hulib^I) ud Abiul 10 a f r\ Lhi laid ur n i Ol eH yar 3j lave 
1 eld m both tl e suits that the sales even if tho alh 0 m ns as 
to the purj Oso be tiuo would net be lunuing on the minor m 
Mull noma Jan lair 

(l) ( 19 J 3) ILr 2 >S tfai 7H (2) (14J7> 97 

(J) (1 J/J) LL U 3 aiii , 4 e 
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before Mi Jualtce Aldur rahan and Hi Justice Jyl ng 
Ifti 2 ATDERMAT' TsUTTT (sov op Tdvndvn VAtArp l Eascp) 

'/ Q 3 A\D ANOT4EP (Dl.r£NDANl:» >OS 1 AND J), AlW-LLAM 

~ V 

STED ALT (<o\ or Koicsm Vatatpil Kota) and akoweii 

(X 1 AlVNKP:. A'i D Deilmam No b), * 

R CBlDAMDAtUM PH LAI aha s SLBIUYYAV PILLAI 
(UitPfcMAM Ito 3; Arp llint, 
v 

S LAPrilSA ROWTPER and mne OTtitrs (Puivtim and 
1) PfchDAMB I'D 1 2 4 AND & TO 10) ItUPONOtVl S) "t 

H ) n rro&an I aw — t mor— Do fa t g ardtcn Kpo er« ever minor * pro erf ti 

— So e I v w •» * tr fur erpi »* e of m no r iikltro marriage Or for tl « duel a ft ( f 
p cj>* / v i y del n t (i il «g 

Ur dor «ho Mil a u tn L \ tie prnc nl n le in tViat the deal nga of A 

dt a A & ri l orvfon or It l xu u i b ) r pel cb do not p o facto b nd 

tho in n r Thirul a 1 o vc cr s. Ijcc to rxccpti a 

1 caeca f eg tnnl i j ol \e oce*» t> or ah ro tie transact on from 
its i jy e iauet nc e ennlj be ben G 1 to the m nor a dt foe o gun d no ran 
nl fi a o Ibo } operiv of tl o i or rl thorn r ille or in motonblo Accord 

I utoM 1«mni Inti I «* sloofnni r bj r pcitv l y nn unnu l o tar l guard an 

Craft *A* i t made foT a n \ d rtvsr >s n i 1 or read nor to d»V>le lo tin 
or 1 ary ee re of tl e t im* 1 t » irgnrd d ns m-inguf or de| endrnt, tl a * n 
a Ktlt f s gponsr in ra ty r n nl d y l e dettt 0 d by the in or 

a l | g nr not a l j »(. it nfl r 1 « 1 ■ itt n d major tj I i gt tho cO ct of 

h ■ He * on t \ itl to \ ch to he tUto oil c p lot ol the trw.a-»ct on 

ApOsn ' l O < 1 i not vim nor » j ro[ er } f oni a ( onon wl o J at no 

pover lo lr 1 » ll t ho » ver bond fi le 1 ■ niton moy hare bn n cannot 

in*oV: n ny p nc 1 1"* «.* jutt ce a d g od onto enco t »U| | trl ll c trnra ct on 

itself tl u.l mth conr l lat on «y l o h g ol kro nd for tto C uit cf » if to 

p to rcl cf to U o i ntr csccj t u co d t ou of U • r»« ^ wLaWur Ubcf t 

lolaadc i cifvallot »n. oti o 

A no by ft moll <-r of tie nil ore prnp rt» for finding money for the 
Icoarr ago cipcn«« ol t'on no r • i tr or f r tl e di obar 0 e ol twnilj debt* and 
foV oil r fa ly } ari a a u i ot b n in. on tho i our 

i_ c fcond Airs*™ "'t.atust ifco deertesof I V Asantka XAfif, 
tho S borlunto Jmlgt of Sduth Mai that at l* m Apicals 
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Lordships was ho«ed on such broad and general grounds In this Aydeemis 
C mrt it w is hell in Patl mmoit \ I «/^*l Pinmacl abi 1) that the Kctti 

pnne ]los of Hmlu law relating to alienation bv a Hindu wilow 8 t*d am 
are not ipplirablc to alienations by tho mother of a Muhammadan Abdok 
minor although a sale for tho purposo of paving ancestral debts Bahim 3 
bv a co heir in pos^f «ion of all tho effects of tho deceased, if 
bond nJe would be l in ling on tho other co-hcira Tho principle 
of this ruling hnsbeen followid m Dugro.i Row v Fakeer Sahib[2) 
and Aldul Kh i ler a Cht J imbaram Chettiyar{S) In nouo of these 
cams was ail) definite opinion expressed on tho general question 
how far an alienation a de facto guardian which is made for 
necessity or for the benefit of tho minor is valid Nor waa this 
question decided in Tat » Redh v Yaraxallt Sahib(4), an un- 
reported judgment of Benson, J , and ono of us It was hold in 
AUyumma \ Kunhammedfi; that a guardian's powers in respect 
of tl o immottiblo property of tho ward nro very restricted in 
Muhammadan Law and that nrgent necessity or clear benefit to the 
ward must bo shown before an alienation by tho guardian could 
bo upheld In la) mg down this proposition the learned Judges 
followed tho Pnv' Council ruling already montiooed, Kali Butt 
Jha \ Abdul rlii(O) aud certain decisions of tho Bombay and 
Calcutta High Courts 

In the Calcutta High Court tho law seems to he in a some- 
what uncertain state iho earlier decisions confined within very 
narrow limits the powers of the de facto or de jure guardian m 
dealing with a Muhammadan minor's propeity while in more 
reoent decisions this viow has nndorgone consideiable modifi- 
cation In Mussamut Bukshun v Mussamut Doolhmif) a sale 
by a guardian of a minor’s property was held not to bo permitted 
by the Muhammadan la w o xcopt for urgent necessity In Bhutnath 
Bey v Ahmed Bosam[ 8) a mottgaga by a person purporting to 
art as "uardian wa3 held to be void as it was not shown that the 
money raised by tho mortgage and utilised for paying arrears of 
rent could not have been raised other mso than by mortgaging the 


( 1 ) (1003) I L 11 £6 Mad 734 
(3) (IjO ) UK 32 Mad 2 iG 
16 ) (1911) ILK 31 Mad 6«7 
(7) (1&6J) 12 W It 337 


(2) (1907) ILK 30 MaJ 197 
(4) Second Appeal ho 1443 of 1907 
(0) (IS 9) I L tt , 16 Calo 627 (P 0 ) 
(8) (1885) I L E 11 Calo , 417 
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itdkejun 1 ho decisions of tlie Courts on the question how far the 
KDm mother oi other near relative of a minor who is not a guardian of 
Stid At i tho mmor according to Muhammadan Law with respect to his 
Abdor property but has tho custody and upbringing of tho minor, JS 
Bm3uj, J. authorised to alienate the minor’s property are more or less 
conflicting There are two decisions of the Privy Council 
bearing on the question which must be noticed first, one of these 
is Kali Dutt Jha v Abdul .dlt(l) That was the case of a 
guardian and with respect to his power their Lordships of the 
Judicial Committee approved of the statement of the law as 
contained m Macnaughten’s Principles of Muhammadan Law, 
chapter VIII, clause 14, but they upheld tho transaction in 
question in that case on the ground that there was dispute as to 
the title of the minor to tho pioperty and therefore the rule 
laid down m Macnaughten did not apply, and also on the ground 
that the sale was for the benefit of the minor In Mala Dm v 
Shethh Ahmad .dZt(2) tho sale was effected by the minor's 
mother who had custody of tho minor’s person and was m 
possession of his property, in order to pay certain debts binding 
on the minor aud their Lordships held that a person by dc facto 
guardianship may assurao important responsibilities towards the 
minor though ho cannot clothe himself with legal power to deal 
with tho estate They declared the salo to bo not binding 
although it was made for tho paymout of an ancostral debt as it 
was not made of necessity, nor was bouefici d to the minor 
inasmuch as tho facts of tho case showed that the sale of tho 
property was unnecessary It is not dear what their Lordships’ 
decision would havo been if the sale was made of noccsaity or 
was for tho benefit of the minor Another question was raised 
before the Judicial Committoo in that case uhetlior a salo under 
tho circumstances found thore would be void or \oidablu liioir 
Lordships refrained from deciding that question It should also 
bo noted that ouo of the members of tho committee, Mr Sjki> 
Ajifkb Au observed with somo emphasis during tho argument 
that thcro was uo warrant in tho Muhammadan Law for 6ale 
by tho mother of minor sons of immoveable proporty oven for 
nocossity , but though much w tight must of course bo attached 
to this observation it cunnot bo said that tho decision of their 
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Lordship* was ba ed on such broad and general grounds In this 
C;>urt it w is M I in Pat/ u nnafri \ 1 tf(,J f T mma clab% 1) that the 
princij Its of Hialu law relating to alienation bT a Hindu wilow 
are not ipp irxl le to alienations by the mother of a Muhammadan 
nircr although a tale for tbo puqoa if paying ancestral debts 
hr a ca*hoir in pos»Wion of nil tbo effects of tbo deceased if 
tor J nJ* vroull bo lulling m the other co-heirs Hie principle 
of this ruling has l ecn follow* d in Dugro^i It !£ v Fakeer Sahib(2) 
and Aldul K/ateri Chid mibaram ChtUtyar(-i) In noue of these 
cases w B s any definite <>j imon expressed on the general question 
how far an alienation W ade facts guardiau which is made for 
nccosutv or for tbo benefit of tho minor is valid Nor was this 
question dcctlcd in Tali ItclJt v Yuratalli Sahxb{ 1), an uu- 
rep rU\l judgment of Uk\son, J , and ono of us It was liol 1 in 
vHiyimrui a Kunhammed(o) that a guardian’s poweis in respect 
of tho lmina'oablo property of tho ward aro very restricted in 
Muhammadan Law and that urgent necessity or clear benefit to tho 
ward must bo shown beforo ftn alienation by tho guardian could 
bo nj held In laying dowu this proposition tho learned Judges 
followed the Pm' Council mliog already montioucd, Kali Butt 
Jha v Abdul aud certain decisions of tho Bombay and 

Calcutta High Courts 

In tho Calcutta High Court tho law seems to he m a some- 
what uncertain state ihc earlier decisions confined within very 
narrow limits the powers of tho de facto or de jure guardian in 
dealing with a Muhammadan minor’s propeity while in more 
recent decisions this view has undergone considerable modifi- 
cation In Musgamut Bukshun v Mussamut Doolhxnlfi) a sale 
by a guardian of a minor’s property was hold not to bo permitted 
by tho Muhammadan law excopt for urgent necessity LnBhnt nath 
Deg v Ahmed ITo#at»(8) a moitgaga by a person purporting to 
a'tas guardian was held to bo void as it was not shown that the 
money raised hy tho mortgage and ntili&od for paying arrears of 
rent could not have been raised otherwise than by mortgaging the 


(. 1 ) ( 1603 ) J L U 26 Mad 7J1 U) (1907) I L B 30 Mad l9y 

(3) (190J) I L K , 32 Mad , 276 (4) Second Appeal No 1443 ot 1007 

IS) (1911) IL H 34 Mad 6’7 (6) (I8t9) LLtt , 10 Calc 627 (P C 1 

(7) (IbOJ) 12 W K 337 (8) (1865) I LE 11 Calc, 417 
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minor’s property Similarly in 3foi /no Btbi v Banin JBihan Bis- 
tta?(l), IIamfim and Rhati, JJ, set aside a sale by a Je fac'o 
guai chan because such a person has 11 c authouty to deal with the 
lumo-’s csta e, doubting whether even if the sale was for the 
manliest ads ant age ol t'io minor \t could ho upheld under the 
Muhammadan law In Mafazzal Hoscttn v. Basid Sheikh{ 3) how* 
ever Ramuni and \\ oodhohe, JJ, decided that a s do for urgent 
necesvity m Older to pay the debts duo by the deceased 
and for the maintenance of the minor was v ahd io Muham- 
madan Law Wood on k, J , was inclined to place the v didity of 
such a transaction aim on grounds of justice, equity and good 
conscience inasmuch as it was m t made out tint it w is prohibited 
by Muhammadan Law It should ue noted that the learned Jud 0 es 
distinguished Voi/no B v. Banin Bihar Histroi(l) on the 
ground tint in tl itta3a it was not shown thattlie transaction was 
for tlic benefit of the minor. Maclean, C J and Cvrfervz, J, 
in I? 0771 Che ran Sanyalv Anvkul Chindra 4 char uya (3) followed 
tho lulmg of IUiirui and Wooieq&ie, JJ , m the 1 ist mentioned 
case and held that a s ilo by tlio mother a* dc facto guardian of 
hei minor son is good and valid if it is found to have been m ido 
Iona fide for tic benefit of tho minor jRcfunng to Aloyna 
BtU v banka Jhhan Rjstras(l) they point out tnat tlio effect of 
that ruling is considerably modified by tho rulu g m Mufa-zal 
llosmu- v J3usid Sheikh[2) and bare 1 ml down a bioadoi proposi- 
tion than what forms tho basis of Rami m at d Woodro^fe JJ 's 
]ud„iuont in Mafaszul Jlotam v. j?asui Shed /t v 2) placing tho 
ruling on general grounds of j isticc, equity and good cot s icnce 
But With all deference to tho learned J idgc3 there can ho no 
doubt that tlio question n u-t bo oc ter milled m accordance with 
tho provisions of Muhammadan bi«. M< rcoicr it is diilmult to 
eco how a wan who chooses to buy a miror’s piopirty from a 
person who Ins no power to do 1 with it, how our bona fin o h s 
actum may hue been, can invoke any principles of jusmco and 
good con'cicnco to suj port tLo traus ictiou itself though no doubt 
such considerations may bo a goed ground fur tho Court 
refusing to render nuy help to tho minor when I o seeks to rtcorer 


(lMIO-yiLU 2jCslc,4'3, (2) (l P?) 1 LU, SlCae, 3d 
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t^e projirty except on condition of bis restituting whatever Atdsrsun 
le efit 1 e 1 a» derived front tl o transact on 1 no other priucif lo ^^ TTI 
in 1 cat«. 1 in tie deci*- on of Baimim and WoodioffE, JJ, Stfd4.li 
and in other rulings, \ia, that in Muhammad in liw urgent Ardcb 
rec s Hr a-d l>cm fit of tho mnor is a justifung rau"© of such 
a l*n‘ ct on though the person who acted on bcl alf of tl o minor 
L-J no 1 g J a jtl or ty of a 0 n irman seems to bo a more Intel 
ligib «. ground an 1 n*qi ires careful consideration. 

lathe VI! bibad High Court, m I/osariJ/i \ Mehdx Uutatn'X), 
a s-.'e hj th no her was upheld on tho giound that it was made 
fi r i ea s<-arv purjo'os, namely tho payment of incestnl debts 
a*-d tl o cl »r e o of man tainii g tho minor In llamir Stugh 
/aJL a (2), a lull Dench of that Court held tint a decree 
djH obt at* c 1 nguiist ono lnir who is in possession of the 
cnluo c lato of tho deceased is binding on tho minor. Iu Sx a 
/um v vimrl'yim (J*, there ore certain general ob°crvotions 
of Malivooth J» to tho effect that tho powers of alieiation 
sucii as those enjoyed by a Hindu widow aro not known to tho 
iluhanmada i law, a Mull a turn idan widow hung merely a co heir 
with her children and 1 is not tho authority of ti guardian with 
roj tet to t‘i 2 ir property, and Edoe, C T, in At+am ud dm 
&} ah v Jnm’x Prasad (l) set aside a niortgago oxccuted by a 
Mu! auiuiadan minor's ancle, wLiib was npj arcntly not created 
fo- ncecf <ily, on the ground that ho had no power of alienation 
oiti tho projicrty 

lwo decisions of tho Bombay High Court wero brought to 
oar notice . Data v Slna/jO (5) and Uurlaxv Jlirajx Byramjt 
Sfunji (0) In tho fust cssl* a salcuy the mother professing to act 
a u gti irdi iu of her minor son was «ct asido although it was 
jna lo to di charge certain debts of tho minora deceased 
mice tor, and iu tho other caso a moitgigo by tho mother 
was declare 1 not to b3 binding aj it was made neither for 
absolute necessity nor for tho benefit of tho minor Botn the 
rulm enunci ited the general principle that a mother uot a legal 
guardmi, eanuot bind tho estate of tho imuor by any act of 
hers 

(1) (U>-7) I L It I AH 533 (-) (IW») I Ltt.l All 57 (F«) 

tJl <J6w) XLB 8All,32J»t p 333. (4) (IEjBj 1 1> U , IS AH , J/3 

(j) ttsaO) xx Jt 20 flom t UJ (®) (isjo; i l u., 20 iiotu , lie 
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In tins state of the rahngs it becomes necessary to examine 
the text books on Muhammadan law to ascertain how a transac- 
tion which is entered into by a person who is not the legal 
guardian but is in fact acting as guardian is regardod m 
Muhammadan law 

We may take it that the powers of such a person cannot be 
greater than those of a guardian recognized hy the law The 
question is whether they have any power at all to hind the 
minor’s estate, or rathei in what circumstances, if any, the 
dealings of a de facto guardian with the minor’s estate will be 
upheld ? It aeemstous to be quite clear from the authontaiiro 
pronouncement of Muhammadan jurists as well as upon principles 
of Muhammadan jurisprudence that while the general rule is 
that the dealings by such a person do not ipso facto bind the 
minor’s estate the law rocogmze3 certain exceptions to this rule 
The exceptions aro maiuly based on the general principles of 
Muhammadan jurisprudence that necessity is a valid ground for 
relaxing a strict rule of law and the application of tho principle 
in cases where a minor has no legally appointed guardian seoms to 
be well recognized Tho author of Hodaya (see Hamilton 
Grady’s Edition) in laying down that a person who has the pro- 
tection of an orphan may lawfully take possession of a gift made 
to tho orphan iu order to make tho gift valid, observes ,f Acts 
m regard to infant orphans aro of three descriptions I $ Acts of 
guardianship, such as contracting an infant in marriage, or 
selling or bnjjng goods for lnm [ — hero, wo may point out that 
tho proper translation of tho word in the original, namelj, 
* nmwcl 1 1 junta winch is translated as ‘ goods ’ should be 

animals for breeding purposes] , t a paw or which belongs sololy to 
tho ti alee or natural guardian whom tho law has constituted tho 
infant’s substitute m those points II t Acts arising from tho 
wants of an infant, such os buwng or selling for him on occasions 
of need (strictly speaking tho translation of the passago in the 
original Hi day a, viz., ought to bo ' purchase of 

what tho minor cannot do without and solo of it J’) or hiring a nnrso 
for lnm or the liko , winch power belongs to tho maintainor of 
the infant, wbother ho bo tho brother, undo or (in the case of a 
foundling) the T/oof/afof or tako-up, or the mother, prondo 1 she 
be maintainor of tho infant, and as those arc ompowe red with 
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r<*pe*tto fact acts tho walee or natural guardian, is also em- Atduimx 
f o wired ■with re poet to thiiu m a still superior decree nor la it ^ DTTI 
tt-Juisifo, with r» eject to the guardian that the infant be in his SnsAu 
nunediAte prote* *ion III J A ts winch are purely advantageous abdos 
to tho minor such as accepting pn-eota or gifts ami keeping IUr,k * j 
them for him a power which may ho exi rnsed cithor by i 
J/ool'aW brother or undo, and i1m» by tho infant hunself, pro* 
nJellobi po«-sested of discretion tho intention being only to 
Oj ea a door l » tho inlant**. receiving benefactions, of an advan- 
tageous nature Tho inf mt therefore is empowere 1 in regard to 
these acts (provided ho h v discreet) or any person under whoso 
pn. tectum ho m ly happen to bo” It should he observed that 
tba sale on 1 purchase mentioned as belonging to tlio first 
category « f enumirated tra lsictmns which ire stated to bo within 
tbo power of a lawful guardian but not of a person who is not 
such u guardian but has in fact tho custodv of tho minor ara 
in tho nature of transactions mtcred into for purposes of profit 
This text however, bo it also notod hero, does uot deal with the 
question undir wlnfc conditions such salts ami purchases by tho 
gcardt in will bo binding on tho minor Stated in plain language 
tho law according to tho Uodayn is this. A person who is in actual 
chorgo of tho property and person of tho minor is empowered 
to do acta which iro of imporativo necessity having logard to tho 
wants of tho infant and acts which by their nature are necessarily 
advantageous to the infant* Such acts are not confined to 
dealings with any particular form of property of the minor 
so far is it can bo gathered from tho language of the Hod ay a 
and tho other text books which will ho presently noticed and 
the vi ry principle upon which the vihdity of such acts is 
based precludes tho idea of any such limitation The rule enun- 
ciated by the Uedaya is accepted as good law by other jurists of 
tho Hauafi school Ira un Zuil u in his well known commentary 
on Kan/, viz , Tahui nl liaqaiq, volume VI, at page 34 in the chap- 
ter on sales also states tho law m similar terms Ho says that the 
power which the law allows to bo exercised over a minor is of 
three kinds — “ (1) what must ho advantageous to tho minor 
and such power exists in all who hare charge of the minor, 
whether guardians or not, for example the acceptance of a gift 
or alms, and6uch acta can be done by the infant himself if he is 
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ATDKFMiv of the ago of discretion , (2) what is absolutely ^injurious such as 
k^ TA * diverting the minor's wife or em mcipatinga slave, such authority 
Syco A^i is not recognized in any one, (0) what is imdw iy beta cen tho 
Annus two, that is what may bo idi mtageous or hmtfiil to ihe minor 
lUmu, j suc h aa ga j Q or hmng of property for purposes of piofit such 
power is possessed only by the father, the grai dfather and their 
ett colors, wh< ther they lia\ o tho actu il custo ly of tho minor or 
not, because their powir to deal in tins manner with the minors 
piopeity is by reason of tlieir guardianship dhereforo it is not 
a necessary condition of tho exciciooof sneli powei by them that 
tho minor should be in their actu il custo ly. This is how it is 
stated m AlkiG The hiring of a nurse belongs to tbo first 
catigory , and ( ty giving tho minor m mat n i go —this is apoi or 
posses ed by all A»ha or piteinal kindred as it is usually traus- 
latcd, and ilso by Zaulqrham or distant kindred, m tho absence 
of paternal kmdre J N joo others possess this powu ” 

In M ijiiua ul-Anhar which is a comment iry ox Woolf ahan 1* 
Ablur it is pointed out that, accord ng to vlAh»/io/<t md Malik 
the de facto guardi in can buv or sell for tlio minor only with the 
perimSM n of tho Judge but tbo author docs not doubt, that 
tbo U inah 1 nv, ir. ich is tbo J nr g \ernwg the patties m this 
suit i«, as at ited in tho tovt of Moolt iga in tbo same terms as in 
tho Hedaya and Kaio It is not uccissaiy to ufer to tho other 
A rub c text books on this point, as tbcie semis to bo no difltrenco 
of oj iniuD so far ns iho II in ib jurists ire concernc d, in d all tho 
toxt books repo it tho stntcnunt of tbo law us cited abovo Tho 
principle of tbo rule is aUo forcibly illustrated in tbo pro\ inons of 
Huh mini id in Uw regudmg tbo poncis of in executor in con- 
nection u Itn the q icfition iiiielliernbere more H in into tmtucor 
bavo bitn uppon tol by iho testator cuo of tl cm can net singly. 
Tho gcncrdrulu is tint oik of two jn nl cxowiitors cannot act 
aloi o but tui cxccj tiou is recognized m such mutters as mo of 
urgent uce sity an i pm Jy foi the benefit of tho est ito Jlmsia 
the Jli d y i (bee Hired on’s translation, Giady’s edi ion, \iluino 
IV, clajtir \ XI, pigo 62UJ tlio nutters m which one of two 
joint esucutors cun act singly iro thus enumerated— payirei ts of 
futuril chugo* o'* for purchasing iho \ictunls or cloths for tho 
inf u t cb Idn.u of tho tc*tato*, restoring a dipo it, pre trwig 
ihu taUtu, discbur 0 iug tho duels, ueecptanco of a gilt for 
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an infant, tic 1 in«{* cf a ju f <p, t l»o c o 1 tig of pooch of a atderhan 
j cn«! « le t »*«rc, j rc'ctMi g the ] ti p r*y • f tl o *iu isid In 11 
oil 5 t 1 ! C*VltC^ 01 0 if tic J Hit fWllt1»l«l IS | Ollillltc (1 S l * [ 
ti n-t do e> m l« irr in h u cent 1 U i «il> <i cknr tmnn 

l(Ht ! 1 1 'll U r t I t> « t Itc' \\ C t: \ il O 1 oil t ut llA “ “ J 

f i rt t f t < r I {to lc 1 | Il 1 nit if Mul .Hill dm 

law, «■! ifij irsjriinl'ii'ci nmh >u id j.nw li m 
ci cii it ii » i i t ii \ f r i ini u« i ip if ruicwt) 

or tier r i u «l n n ill Am tl o tr i >u h >n p ir* ly 

(wrt t „ fL*>t tic n i r, ti ill t <tl» s, c«lm„ It nittlitr 
v il ro* \od bio in tho oi luirrj oim of tin t run. An 
Dial, ill Tibfllt inn r'b lf"|'ttj witlont am justify mg cutso 
is nyrndid o*» Many* f or iliftndiiit, tli it is to eoj , its validity will 
dtpu d ui o i tho nmor iccijting tlic trm-iction on nttnnuii/r 
naorny Intnn tU sill to lu ajurahvo until it is nimdid 
i or c n it ui »• 'ml t<» 1 o it«\> 1 cl uiili is and until it is rati fit il. It 
is a <i nix'll ti m m a tint* of su«|-luh, its v dulity oi mv ill lit) 
is un’v tUtern in 1 i»> tl c rw or idoptuig or not adoptin'' it 
aft<r 1 o 1 is ft tnnnl majJiity though tho o(Tu.t ol his lUcisnm 
will r<! to Lick to tlio I'nto of n tej turn of tlio tiniiriiclton If 
lie nccctfi s to adept tlo inn ncinm it I ocoiiks vnhd from tlio 
mrej Hon , i tl erwiM. it will 1 o tr« ittd ns void and of i o effect 
from tho sirs com nmumcnl S mo II mnfi juii^s "ro inclined 
tojifvifj ruth transition* and r tho luad of Salnta or 1« g illy 
ccrrict transaction# on tlio ground t)i it tho subject-matter dodt 
wiih bung lit fi r tho purpose an I tho j art'es to tlio tfinvution 
bni g n V »rs tho contract is vah lly constituted nnil that is all 
that 'a riqnind to m if o a (reaction S ahtla or lignlly torrect, 
though it will i ot ho operative until ih » mi ,or on whose, tolmlf 
the it ms&uiw w as is cutcre 1 into nnlitves aastv.t *,» »M«Muwg 
OisjOMlj lint tho question as to tho exact norm ncla*®** ®ppbed 
toetith * ti.w c tctioti in Miuiamnmilau jurisprudence* 3 of no sob- 
Blanti 1 importance, all th it » o ^ro concerned with its legal effect 
(Sto Bahi-urraiq, voluino VI, page 75) I ho law as regards 
the effect of dealings with a minor's property by a it facto 
guardian otl cr»i*o tb w» in a caso o£ absolute m-ces, *y or char 
adviint-go to the minor is but ft carol ary of tho general r»'& 
relit mg to Sahth, a pereon piofcssing t> deal with another , 
proper") , but without having legal authority so to do, U,lj* 
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A ?ot«“ ' Pazul1 a3 1,0 13 technically called , tsnch sales geuerally are treated 
* as Manguf or dependent Tho subject is discussed in Hedaya 
!1 AM vo]ume U > cha P^ r X, section ' of Fazooba Be a or the sale of the 
P r °P ert y of another without Ins consent,’ Grady’s edition of 
Hatmlla, page 29(3, Bailiiea on tho Muhammadan Law of hale, 
pages 218, 220, 221, 249, Qadi Khan, aolumo II, page 172 
(original), Ta&t' nul-hagaiy, volume IV, page 44 (original), 
Rnddul Moohtar (original), volume IV, page 110, Jiahrun otg 
(original), volume VI, pages 75 and 76, Ahmajallah (ordinal), 
page 53 , Fatux Alagtmtn (original), volume II, Calcutta edition, 
page 235 The result of the above discussion is that according 
to Muhammadan jurists, in cases of urgent and imperative 
necessity, such as those mentioned, the de facto guardian 
can alienate the property of tho minor, no distinction being 
made between moveable and immoveable property Also such 
a person can do acts on behalf of the minor which fi oza their 
nature must necessarily he beneficial to tho minor In either 
clasa of cases there seems to bo no substantial difference 
between the power of such a poison who has assumed the 
duties of a guardian without lawful authoi lty and of a legal 
guardian But there aro other powers which a lawful guardian 
can exercise which are not within the competence of other 
persons It may bo observed hero that an act by which the 
wants of the minor are met must to that extent bo also 
advantageous to tho minor, and that is apparently why some of 
the text writers regard acts done of necessity in tho same light 
as acts which aro purely for tho benefit of tho minor (See Fathul 
Moycon, volmno III, chapter on Abominations, section, sale, 
page 410) 

It should bo pointod out that in Uacnaghtcn’a Precedents of 
Muhammadan law it is stated in case 0 at page 171 that a mother 
who baa t-BSumod the guardianship of bar tumor boo cauoot 
exerciso any right over tho property of tho minor I his, os a 
statement of the geuerai rulo, is undoubtedly correct, but the 
leading authorities oa wo have shown, recognize cortam exception* 
to this rulo The case cited by Macnaghton iu which a mother 
soils a small portion of her minor son's property for resuming the 
oatato and recovers judgment m the suit would stem to boa case 
o nbsoluto necessity and puro ad van t ago to tho minor. Such 
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a salo is however stated to ho totally illegal and inadmissible 
Tms would «cem to bo in conflict with tho case m chapter ^ II, 
pace 305, wl ero it is laid down tint whoro thi undo of a minor, 
jomtlv int<rc*-Ud in tho proporti, sills both his own share 
aud the s! aroof tin imuor such n cnle may be \aiid under certain 
circutntai ecs such as when the minor’ 1 * obaro 13 sold for double 
its v-iluo, or whcio th*r«. is no imans of supp rting him without 
rccoar*o to •■all of Ins property, or where tin land is in danger of 
being lost, or with a Maw to save tho minors property from 
usurpation or when son e *inulor unugoucy h is an«m At all 
events, according to nuthontalivo lianuli jurists there can bo 
little doubt that tho law 19 as we have stated it und tho gonoral 
trend of the decisions of tho courts set ms to bo substantially to 
the same tiloct. 

In tbo present cases tho sales were clearly not of tho character 
which would bo u| held on the ground either of then being made 
of uectsMly or being by thur naturo necessarily bonefiudto the 
junior. Tho s^lu which h in question in Second Appeal 1416 
was really nmdo to find monoy for tho expenses of the minor’s 
sister’s marriage and neither this nor tho grounds on which tho 
sale which is in dispute m Second Appeal H>33 ire justified, viz , 
tho discharge of family debts and other family purposes, can be 
said to bo justifying causes according to tho rule of Muham- 
madan law 

In Second Appeal No 1410 an objection was taken to the 
decree which directs tho division of tho shop in as many as 54 
shares on tho ground that it doos not make any provision for the 
sale of tbo shop in caBO Mich a division cannot be conveniently 
effected But tho objection was not taken in the lower conrts and 
vre are not prepared to hold that such an order, if found to be 
necessary, cannot subsequently he made by tho court which 
passed the decree boo Vat Eirakore v. Trtkamdaa (1J In 
Second Appeal No 1635 it was argued by the pleader for the 
appellant that tho suit was barred on two grounds fiistly, even 
if tho findings of the court be accepted that Jamal Muhammad 
Pulavar, the tenth defendant attained majority in January 1906, 
tho suit which was instituted on tho 3rd January 1909 was time 
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atdfb>un baned Wo find that tho verification of the plaint is dated the 
^ U J TI 2<frd December I* Ori bat llie plaintiff did lit t lpoireutlj file die 
St io A n plant until 4th January 190J If the court ro opened ifttr tie 
Am cb Cbmluuu* vication on the 4th of oaiuiry 1009 tho suit would be 
lUiux, J within tune and if tho objection now taken had been taken in 
tho low ei com t this app trout would hi\ e been tlio answer TL® 
question not 1 mug been raised beforo thu lower courts and be 
i»g oneimoluug in investigation of f icts cauuot bo tntci tamed 
for tho hrst tune m Second Appeal. 

1 ho second ground on which it is contended that the sad 
is bailed is, tint dihough tb touili doftndmt could av a 1 himself 
of throe j ear*’ tuno after tho ut m inunt of inrjority, tho plaintiff 
as \ is assignee cannot be allowed &uui execution of time Tina 
qu stion nguu was not raised iu tho lower courts and in the 
cucuraslauces which are stated in pirignphs hos I > and 20 
o! tho judgment of the District Mutisif m (Onginvl) Suit No 218, 
wo do not thiol, wo bhould allow tho objection to be raised for 
thi first timo hero 

Ayuno, 3 I ho result is both tho appoila are dismissed with costa 

Avlinu, J — lagre* 
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APPELLATE CIVIL. 


1 «f rr Hr JuJic. S>mi na Ayyar an l l/> Jttafi Ayhug. 
N KYMYKRISHNA \YY \It (III fi n dam) YitlllavT, 


V bhLTJIAUAM Y Y\ Y YU (Piaintifi) Utsi •sdlvt • 

Eoeenent— U ffcl « f r* t ?o>t — Outurbaac* — iclui/ damiji uhen neceuary, to 
mypcrt att on — 'Ttmyttafy structure whetl tr n earernent of i pport ocqutr 
aUt tn rtrprct of 

No actual damugo ii ncctaiary to ia{ |>ort an action f r (he listurhanoe of 
an (*MJO<nt of aupport for a bjildipff 

Centra, wl ere lh« dutuibsnco ■■ of a natural r glit of luj port 
it d'liut r Iloncmt (I v 0I) ‘J II f. C , 003 referred to 

T1 o rule requiring actual damago i»aj j licahto only to au action for damagei, 

Lei actual «l»xna„e u not n •ccsia ry to cititlo a ponon haring a right of 
• JJ jpott, to rel ef by way of injunction 

t'c »por jJion cf Utrtningham r AUm (1S77) <1 Oh D, 2St followed 
Quaere Hbetl er a ri^bt of mpport can bo claiuio 1 for a temporary itrocturo, 
which I been in eaittcncc for tho itatutory period ? 

Valerie j r Do [«« S L J (Cornu on Law) K Li 261 n forred to 

Secono Ati eal against tlio tlccreo of \ F Pimiev the District 
Judge of Trichmopoly, iu Appeal No 250 of 1909, presented 
iigunut the decree of S MahawvaSabtkiyar tlio District ilunsif 
of Tncliinopoly, in Original Suit No 2J84 of 1908 

The necessary facts appear from tho judgment 

V O f'Cthachanar for tho appollant 

T It Vcnljlarama Saslnar for tlio lespondcut 

Tho Judgment of the Court was delivered by 

Suwuaba Aiyab, J —In tins caso tho plaintiff and defendant Soanaaa 
purch istd aljacent houses Tho wall betweon the two Lousos 
belongs to tho defend mt. lho plaintiff has an upstair shad in 
his house which 13 supported on one side b> the defendant's 
parapet nail CD Tho suit ts inter aha to restrain the defend- 
ant from mterfouug with Ins right of support. Both tlio lower 
Courts have found that the plaintiff has beeu in enjoyment of 
the right of suppoit for moro than tho period prescribed in 
section 15 of tho Easements Act The plaintiff has beeu given 
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Ramakrisjjka ft dac ee restraining the defendant from interfering with the 

8BIUUIU P lalDtlirs "S 1 ** of support 

— - Two points have boen argued in tins Second Appeal The 

Attar and first is that tho shed is only a temporary one and not pertna- 
AiLnc 33 nenfcly attached to plamtifE’s house and that no right of support 
can be claimed for such a structure But this contention was 
not raised in tho Lower Courts. The point of contest there 
- was as to how long tho shed had been in existence and not the 

naturo of the shed It was not contended thoro that tho shed 
should not be legarded as a permanent one from its very naturo. 
Afohei ley v. JD owson{\) robed on for the appellant is really of no 
use to him In that case which related to the right to light and 
ait it was found that the structure in question was only of a 
temporary nature But here as aheady pointed out no such 
contention was raised As a matter of fact tho shod seems to bo 
of a permanent character with walls on three sides It 19 however 
unnecessary to docido that point ns it was not properly raised m 
tho lower Courts 

Tho next contention is that as tho defendant has not dopnved 
tho plaintiff of his support and ns the plaintiff has sustained 
no datuago by any act done by tho dofoudanfc, tho plaintiff has 
no c msc of action and tho decision in Backhouse v I/ono»m(2) 

13 relied on That case rolilcd to interference with tho n itnral 
right of support but not to disturbance of a right to support as 
m c isoment Tho distinction between tho l » o ehsses ol cisos is 
poiuted out in Backhouse j?oito»u(2) bj Lord WensLEIOaie, sco 
also Goddard on Lasomonts, fourth edition, page 101 lloreovor 
it was held m Corporation of Airmmphat 1 a Jllui(3), that actual 
damage is uot necessary to ontitlo a person having tho right to 
support to an injunction and tho rule requiring damage was 
applicable only to an action for damages Tho reason for bold* 
mg that actual datnago is nc Casiry to sustain a suit for dam- 
ages whoro a uatural right of support from tho soil of an adjoin* 
mg ottjitr Jms been infringe 1 dooa uot stoin to bo applicable 
where tho dislm banco is of 1 tight bj oiminen to superficial 
support 

ffho next question raised is whether tho pluotiff is untitled 
t->»« Distinction requiring tho dofen iant to robnli tho cormco 

<l> 5 LJ ((.fiotoo UnJKII .L.1 () (I3JJ) J 11 L C -11 

( 3 ) (l3* ( )flca D,.s» 
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pullcl down by him m l*A marked in tho plan Tho cornice was bauakrisiina 
admittedly on tho defendant's sido and an appurtenance to his seetiurasia. 
wall Thu District kluusjf disalioweJ tho injunction on tho — 
ground th it plainttfl failed to proto that any damage was caused \yyar and 
to him Tho District Judge has not really reversed that finding. JJ 

Ho mt.ri.ly says that “it is defendant’s w ill that is likely to suffer, 
but if it doe-, it will ctuso much hirni to plaintilf'3 house and 
btllo t i defendant/* It is admitted that thore is no cmdeuco on 
record that tho wall is likely to suffer by tho removal of the 
cornice. Wo .sot aside tho District Judgo’s decree in so far as it 
cnodifi.d that of the Mumif and restore tho Alunsif’s docreo. Tho 
parties will bear thotr respective costs m this and m tho lower 
Appjllato Court. 


APPELLATE CIVIL. 

Be fori Sir Charles Arnold While, Kt., Chief Justice and 
2Ir. Justice Benson. 

V A IT HI LI VO VM MlIDALI (Fir»t Plaiytuf), Apfellam, 

V. 

MURUG UAV alias VATESA MUDALI (Minor, soy of 
Aksiiataliyca Mudali bei bess y rtD by Ayjaeai Ayyi, QPARDIAY 
alhtcM (Deiendant), Rispondent * 

//iniu Lam— Adoption — Idtpnon of an o rphtn — E topptl— Prtmmplton in faisur 
(./ a lophon, -when arises — Practice — Coin er< ton 0/ tail in ejectutat info one 
jot parlilion 

Only the parents of a ohil 1 can Hire him in adoption and therefore an 
orphan cannot ho yalnlly gif ea la adoption either by oimseif or by any one else 
Snlld uva nmdl T Amm&kutti Amm&l (1831) 2 II U C It , 129, Ealtantrav 
///dildi • v JJaydi/uit ot al (1W) til IICB (0 CJ ), 63 and Uashefidppa v. 
b) ivhnjappd (1873) 10 1UI C B . 2S3, applied 

An invalid adoption doo» not per »e destroy tie adopteo's right* in bis 
natural family. 

Dhivant Sjnkara Pandtt V Am Inlay dmml (1863) 1 MH C.U., 3l>3 and 
Laithmappa v Udmdi’d (1875) 12 Oom H C It , 3G1 at p 3 J7> followed 

No estoppel arises in such a caie unleas in consequence of the a loption, tho* 
position of tho party setting np t!»* estoppel is channel to ins diaadraatigo, so 
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ns to render it inequitable that the adoptee should be restored to bis placo in 
bis natural family 

Gopalayyan v Rajf upatiuyyan (1871) 7MHOB 250 anil Par atiboyomma 
v ItamatrisJ na Ban (1895) I L R , 18 Mad , 145 followed , 

No presumption in favour c f an adoption arises in the absence of evidence 
of tf e giving or aoceptanoo or of ciicninstances by which snob a presumption 
can bo supported, though tho adoption may 1 avo taken place long before, and 
been ac jmesecd in by all concerned 

^nan IrdY ShiiHijv ot at v Gone sh E Bolil (1870) 7 BHOR Apj t sxsui 
at p xxxw, divUnguUhed. 

V suit in ejectment cannot bo converted into a aa t for partition 

Second Appeal against the decree of F D P Oldfield tho 
Acting District Judge of Tnnjoro, iu Appeal No 5G5 of 
1907 presented against tho docreo of A S ICms iinaswami 
Ayiak tho District Munsnf of luutturaippundi, m Original Sint 
No 75 of 1905. 

The necessary facts appear from tho judgment 
*S Muthta Mudaltyar for tho appellant 
T V (Snpoiaiicamt Jfticfafiyar for tho respondent 
The Judgment of tho Court vies doh\ orod by 
Ben sos, J —Tho facts out of which tins Socond Appeal 
arises m v> ho stated as follows — 

There were four dividod brothers in a Hindu family Tho 
plaintiffs avo two of tlic«c Another v, as Ahshayilmga, who was 
apparently adopted by ono Subha Mudahar m 1873, hut m 
the courso of tho suit it was found that tho adoption was invalid 
because both the fatlior and mother of Ahshayahnga were de ul 
at tho tune of his apparent adoption. Tho fourth brother was 
\ iswahnga, "ho died m 1892 1 ho dispute is in regard to his 

property Tho pluutiffs chunod it as his reversionary heirs, 
and their suit was to rccovor it from tho defendant, who is tho 
son of Ahshaynhnga and who is c aul to lmvo trespassed upon 
it in 1001 1 ho dofmdnnt originally claimed the property as 

tho self icipiisition of Ahshiynlingi, purchased tenant id tho 
mmooE \ iswahnga, but both tho Courts below found jgmisfc 
that pica In tho alternative defendant resisted tho plaintiff's 
suit on tho ground that, is tho adoption of Ahsli lyahnga was 
invalid, ho (defendant) had not lost he* rights m hts natural 
f mid} , an 1 vvns theroforo entitle l to one third of tho property, 
and jt nut iff could net recover oven tho remaining two-thirds in 
thuv suit in it is framed as a suit in ojictraent lignin st a trea- 
jassor, and c mm t bo converted into v suit for pirtition riu> 
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Di-mct Ju Igo accepted tins alternative difenco and dismissed Vaiiui 
t ho pi untill'- Emt lin&aji 

Tho jltniiffs npjt.il .They contend that tbo idoptiou of Mras* 
\k*l> ivahi gi having beoj u ado so Ion,; ago as 1873, aud Wane oj 
hiving Lien tre itoi m \ did adoption b} lkshayalmga bim j 

-elf (1 xhil a J in 1S78) and bv Subba Mudnlnr (sco bis will, 

I ahibit II in 169S) and gi nor ill) bj the family, tl o defendant 
cannt t now deny the \ ilidity or tho adoption It is not, lion over, 

-how n how an} i«toppcl nnses against tho defend nit's jlea 
ILe four brothers were diudid biforo Akshnyahuga s ippaiont 
adoption, m d it is not shown that m consequence of the adop- 
tion, tho p'aiu tiffs’ position Ins hem in ouy way changed to 
tl oir di a Ivantago, so as to render it inequitable that the deftnd- 
mt th ml 1 1 )l restored to his ]>laco in his natural family 11ns 
appears t» ho tho test which should ho applied in accordance 
with tho jnaciplo underlying the docisjons m Gopalayyan v 
Jiagh >i fl<W^ai»(’) and Part aldwyai ima v RamaXrtthna Ran (2) 

It is hardly iiiccfeiry to quoto authonty for tbo proposi- 
tion tli it an inr did adoption does not per te destroy the adoptco’s 
n a hts in his n ttmal family Dhaiam San) ara Pandit v Ambabaj 
-Jim >l( 3), apj rov cd in Lai thmappa v I?a>«uta( 1) 

llut it is contended for tho plaintiffs that the apparent 
adoption laving taken place so long ago as 1873 and having 
been acquiesced in by all concemod for so long, it ought to bo 
now presumed by tho Court that the adoption was made m pur- 
suance of an authonty given by -omo person competent to give 
away tho son in adoption No doubt that presumption was 
raised in l«an Irav Shnaji et al v Ganesh E 
but n * authority for tho decision is quoted, and that case was 
Os entully diffucnt fiom tho present caso, for tliero the adoptee 
duAfd to maintain the uloptimi, whereas in the present case 
tho udopteo’s son disclaims it, the adoptee being dead No 
doubt if there was evidence that Aksbayalinga’s father gave 
him to Subba Muduli and tho latter accepted him with a view to 
adontion, tho adoption though made years afterwards, aud after 
tho death of tho father, would bo valid because there was tho 
essential giving and taking of tae child with a view to adoption 

(I) (1&73) 7 M II C B 2oO (2) (189o) I L It 18 Had 145 

(J) (1EGJ) 1 UHCB 3C3 (4) (U75) 13 Bon H 0 It 36i at p 307 

(5) (1863) 7 1J II C B \u xzx n at p xxxir 
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jib to render it inequitable that the adoptee should be restored to bi» place in 
hit natural family 

(JojKtlayyan v Rajliujaliayyan (1873) 7 JI H 0 ft 250 and Pori aliboyarawa 
v Ramafcru) na Rau (1895) I L R , 18 Mad , 145 followed 

Tvo presumption m favour if an adoption arises in the absence of evidence 
of the giving or acceptance or of cncnmstances by which Booh a presumption 
can bo supported, thoagh tho adoption may have taken place long before, and 
been acquiesced in by all concerned 

Anancltav Shrvajt ot al v Oantsh E Bofcil (1870) 7 1311 03 , Appx xxxm 
at p xxxnq distinguished. 

A suit in ejectment cannot be converted into a suit for partition 

Second Appeal against tho decree of F D P Oldfield tho 
Acting District Judge of Tanjore, m Appeal No 505 of 
1907 presonted against tho docreo of A S ICnianNAawAMi 
Ayyaii the District Munsif of Tnutturaippundi, in Original Suit 
No 75 of 1905. 

The necessary facts appear from tho judgment 
S MutJna Mudaltyar for tho appellant 
T V Gopalaixoavn Mudaltyar for the respondent 
The Judgment of the Court was delivered by 
Benson, J —The facts out of which this Second Appeal 
arises in »y bo stated as follows — 

Thero were four divulod brothers m a Hindu family Tho 
plainiiffs ai o two of tlic«c Another was Ahshaynling i, who n as 
apparLUtly adopted by ono Subba Mudahar m 1873 , but m 
the courso of tho suit it was found that tho adoption was invalid 
becauso both tho father and mother of AUbay ilmga were doad 
at tho tune of his apparent adoption. Tho fourth brother was 
Viswnlmga, who died m 1892 ’lho depute is in regard to his 
property Tho plaintiffs claimed it ns lus ro\cr*ionary heirs 
aud their buvt was to recover it from tho dofondnnt, who is tho 
l 'On of Ahshayalmga, and who is raid to havo trosp issed upou 
it m 1901 lho dofondant originally cf timed the proport) as 
the Belt icijmsition of Akahayalings, purchased lenamiui tho 
n inio of Vwwahng-i, but both thu Courts below found a mist 
that pica In thu alter n itiv o defendant resisted tho plaintiff's 
suit on tho ground that, as the adoption of Ah<0iayn]iuga was 
invalid, ho (defendant) had not lost Jin rights in Jus natural 
f unity , an 1 Was thcroforo entitle l to one-tlurd of tho property, 
ind pt unt iff could ni t r* cover oven tho remaining two thirds m 
tins suit a* it is framed as a suit m ejectment agam-d a tres- 
passer, amlcunnct bo converted into v suit for partition lho 
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Di"tru.t Ju Igo accepted this alternative defence and dismissed Vaitiu 
tbo p’aintiff’'' suit tiv-AM 

Thu pluntifTs npjud ifuy contend that tbo idoptiuu of '*at*sa 
A ksli ijtlmgi buing boon undo 60 long ago as 1873, and \vh rt OJ 
h lung btcu treltol ns a valid adoption bj VkshayalnigT, bun j 

>elf (1 xbibit J m 1S7S) nud b) Subba Muduhir (seo lus will, 

1 vhibit II m 1698) and jjencr ill) b) the* fund), tl o defendant 
c innot non den) tbo \ llidit) of tbo adoption It is not, liow over, 

-liown liow an) estoppel arises against tbo defend ml’s plea 
i hi four brothers wero divided ln.foro Akshnjahuga s ippaient 
adoption, nud it is not shown that m consequence of tin iidop- 
uon, tho plaintiffs’ position bos been in an) way changed to 
their di adi ante go, so as to rondor it inequitable that the dtfend- 
mt the uld be restored to lit# place in his natural family fins 
appears t» ho tho test which should bo applied in accordanco 
with tho 1 nnciplo unde rising tho decisions in Gopalayy m v 
Itaghu] of toy 1,011 (’) and ParraUluyai una v Ramalrighna R i«(2) 

It w hardl) niecs ary to quote authoiity for tbo proposi- 
tion tl at an Hit did adoption dots not per te doalroy tbo adoptee’s 
rights in bis i it oral fanuty lihaumt Sanlara Pandit v Amhabaj 
Mm ul(3), apj roved in Lai thuappa v IZomua(l) 

13ut it is contended for tbo plaintiffs that the apparent 
adojtiou laving taken placo bo long ago as 1873 aud having 
been acquiesced tu by all concerned for so long, it ought to he 
now presumed bj tho Court that the adoption was made in pur- 
suance of an authority given by ‘■omo person competent to give 
away the ton m adoption No doubt that presumption was 
raised in Inantlrav Shnaji et al v Ganesh E Bol<,ill§), 
but n » authority for tho decision is quoted, and that case was 
OS'cnlully different from tho present case, for thero the adoptee 
desire I to maintain tho adoption, whereas lit the present case 
tbo adoptco’fa ton disclaims it, tho adoptee being dead No 
doubt if there was evidenco that AkshayalingVs father give 
him to Subba Mud ill a~d tho latter accepted him with a view to 
idontion, the adoption though made years afterwards, and after 
the death of tho f itber, would bo valid because there was tho 
essential giving aud taking of tne child with a view to adoption 

(|\ (1&73) 7 M II c E 2uO (2) (189o) 1 1 It 18 JIad 

(J) (16G.I) 1 M II C B 303 (i) (1875) 12 Bora RCtt 

(5) (18CJ) 7 13 n C R Vpp m at p xxiir 


145 

COt at p 307 
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V*itsi- Venkata r. Stthbadro(l). But there m no such evidence in the 
U p°“' present case, nor are there any other circumstances by which the 
Nils®* suggested presumption could ho supported. There is abundant 
White, o J authority that no one but the parents of a child con give him 
Ben 60 V s. away in adoption and therefore that an orphan (as Ahsboya- 
hnga was at the time of adoption) cannot bo given away m 
adoption either by himself or by any one else. Snbbatu- 
■tammal Ammafoitti Ai>imal{2), Balianirav Bhdshar v. Baya- 
bhai et &I(3) and Bdshetiappd v. Shiv lingappu (4). 

Wo therefore hold that fcho adoption of Ahshaynhnga was 
invalid, and that the defendant lias not lost his rights m Ids 
natural family. 

We think that the Distuct Judge is right in holding that 
the present suit, which is one m ejectment, cannot be properly 
Converted into a suit for partition so -vs to give plaintiffs 
decree for two-thirds of the plaint pioperty. Thoro may well bo 
other piopeity which would have to bo brought into hotchpot 
if the plaintiffs should sue for partition. 

Their right to obtain partition in a suit properly framed for 
the purpose is apparently not yet barred, and tboi must bo left 
to that remedy 

Wo dismiss the Second Appeal with costs. 

0) Ussi) JMl.7 Mad , (2) (IgCi) 2 M II 0 « , 120 

(3) UfeCiO e Com 11 C ll (0 OJ ), 83. (1) (1873) 10 DJI C l , 208. 
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APPULLATU CIVIL 

1/r J itltee S mdara Jyyar and Hr Juttiec 
S<ul i«iri -lyyar. 

Till NJCHI TAin Ot SI Al t JOH 1MH V IX COUNCIL 1912 

(ieis* iMtn n Tun Coukctok if Kistva) 

tl'mvuM) Aiiili ant — 

r 

A U \UMAM (pLAlMIfK), llt-lONDEST * 

l * c»«l r-tll f' a e Ctu i Jtt I\ I Ivs" eA II arl 3 — latlur* toper 

1 n 6 t ft tea A«f*e» ft ect «l|i» art le Suit to r teeter muniy 

lit it* a c ft r~ct « i K t m ent • fc tier zj a tmall cau e nature— Secern l 
epjeol 

Ik r? I r • ! 7c t f Go* r» nt t Cftrrjr cot a cai Iract under' which the 

1 » i 3 «*» x. I tJ to ft «um of m »*y <n ac-cooi t of certain coustructi n 4 
j2- do 1 y I u in i act | nrporlit 4 to bo dono by no officor of Govern 

m»n u 1 ti ofT I pij .city within tl • mc*«u f, of artulo 3, tele Into II of tho 

Troriici tut C«u o CoJtU let (IX of 18S7) Tl o article applies only to 
• » r ft lc„ i • iro il it r t *ct d n by an clliccr of Govcrnmei t 

/ nal i/aftil ‘ d r lla » a t Jnjata (1800) I L H £0 Bom C9J and 
CM a an at hi londae * Tie Coll ctcr o] Jfoira (1011) I L 11 33 Horn, 4., 

•n< Oil 

D in art Ul Hoole')l* v Tie Stcrttory of State for India (1800) I L Q , 17 * 

Coo, J(M and 1/tf/i* f««;ayo deity ▼ JA# Secutary of Stale for India it 
Council (l *0.») I Lit -3 Mftd 213 itlcrced to. 

A toil to recover a >ui i of money lets than Its $00 undo such a contract in a 
so t of n ixnftll caute n lure and no Sootnd Appeal lie*. 

Secomi ArtLAt against tlio decree of T Copalakri^hna 1’ii.lai, 
tlit fcubordmato Judge of Kistna at Lllore, in Appeal No 470 of 
1909 preferred against tho decreo of S Raghava Aytangab, the 
District Munsif of Lllore, m Original Suit No 354 of 1907 
Tlio necessary facts appear from the judgment 
G 3 Itamachandra Ayyar for tho Government Pleader for 
tlio appellant 

B Somayya for P Karayanamurth% for the respondent 
Jodojieyt — I ho amt ift tins case was for recovering tlio sondara 
amount duo to the plaintiff under a contract entered into by him ‘g”**,** 0 
with tlio Government whereby ho undertook to repair a tank Atyas,jj 
and build a pipe sluice The plaintiff's ca^o was that the plain- 
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Venkata v Subbadra(l). But there is uo such evidence in tlio 
present case, nor are theicany other circumstances by which the 
suggested presumption could bo supported. There is abundant 
authority that no one hut tho parents of a child can givo him 
away in adoption and therefore tint an orphan (as Ahshaya- 
linga was at the time of adoption) cannot bo given away m 
adoption either by himsolf or by any ono else. Subbalu- 
zarnmal v. Amma7.ii/ti Animal( 2), Bahanirav Bhaslcar v. Baya- 
bhai et al(3) aud Bashehappa v. ShivUngappu (4). 

"We therefore hold that tho adoption of Akshaynlmga was 
invalid, and that tho defendant has not lost his rights in his 
natural family. 

Wo think that tho Distnct Judgo is right m holding that 
the present suit, which is ono m ejectment, cannot bo properly 
converted into a suit for partition so as to givo plaintiffs a 
decree for two-thirds of tho plaint pioperty. TJiero may well bo 
other propei ty which would have to bo bi ought into hotchpot 
if (he plaintiffs should sue for partition. 

Their right to obtain partition iu a suit properly framed for 
the purposo is apparently not jot barred, aud thev must be left 
to that roiucdy 

Wo dismiss tho Secoqd Appeal with costs. 


(1 ) (1SS1) I Lll , 7 Mad , 3 IS (2) (1SC1) 2 >1 II 0 U , IZ'V 

(3) (lbQy) 0 Uujn nen (O CJ ), 83. (I) (1873) 10 U II 0 I , 2C3. 
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Brfi.Tr Vr J tttee S tndara Ayyar nuil ifr Ju&tice 
8 ad if u i .lyjar. 

Tin- **K HtTAHY ill- ST UK K)It 1M)IA IX COUNCIL 
(«ris« lnt*i> ii tu k CoutcxoH cr Kisru) 

(1'msi am), An illint, 
c 


A HAMAHH U1MAM (Plaintiff), IIlm-ondent * 


1912 
-loguit 
2 and C 


I • f»-i| rill Cc e Cert it Jet 'l\ tl ISN“) ieh 11, srl 3— Tallin* toper - 
'not ntrttt uKitfrr n eet i ill in arid* 5ml torteoter ntunty 
»*d<r «c Mwl i itfc turn tni « A Her tj a ttnall cauft nature — Seccn l 
cyj«ol 

Ik re It » f OoTcrt it cut t carry ©ot » coi I met on ler which the 

| Vl 9 mi * l il cd to a lutn I m it; n account of certain constructions 
b.l<! o by I u soot m act impcrlin.; to bo dono by au officer of Govern- 
mtui o 1 ll official cap city wnhtn tl o miAtymj rf urtu o 3, icl i lole It of tho 
l’roruelal Final Cauia CouiU \ct (IX of 18f>7) Tl o article applies only to 
a rut ri ’a leg t« roar Oulu <t not <] no by an rO ccr < f Govcrnmei t 

I t rr cl Aaail I it d r Itarma t Inuata (1S90) I LB 20 Bom, G97 and 
CHa an el hufortdae * Tie Cilltetor oj Katra (1011) I L 11 , 35 Uom , 42, 
allied 

D n art Let IfoeUrjte y Tie Secrttery of Stale for India (1800) I L.B , 17 
One JW and i/etke J unjayo Cletty v 7ht Stcntary of State for India in 
Ctuncil (1*«05) ILH .8 Had , 213 referred to. 

A ruit to recoier a sun of raonoy legs than tla 500 ucdcrauch a contiact is a 
•Hit of a f mail cause m lure and no Second Appeal lica. 

Second Appeal against tho decree of T GopalakbisOna Pjllai, 
the Subordinate Judgoof Kistna at Ellore, in Appeal No 470 of 
1909 preferred against tho decree of S RaoiiaVA Avyaaoab, the 
District Mtrnsif of Ellore, 111 Original Suit No 334 of 1907 
'Jho necessary facts appear from tho judgment. 

G 8 Bamachandra Ayyar for the Government Pleader for 
the appellant. 

B Somayya for P. Narayanamurlhi for the respondent 
Judgment — I ho suit in this case was for recovering the sdndara 
amount duo to tho plaintiff under a contract entered into by him *3***^™ 
with tho Government whereby bo undertook to repair a tank Attar, « 
and build a pipo uluico. The plaintiff’s case was that the plain- 


Second Appeal No 99 of 1911 
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plaintiff liad performed Ins part of the contract and was entitled 
to the amount duo to him under it The defendant pleaded tbat 
the plaintiff had not carried out the work undertaken by him. 
The District Afunsif dismissed the 6Uifc, hut on appeal the plain- 
tiff got a decree m the Subordinate Judge’s Court Defendant 
appeals to this Court 

A preliminary objection is taken that no Second Appeal lies 
in this case as the amount sought to bo recovered is less than 
Rs 500 and the suit is of a small cause nature It is contended 
for the defendant that a suit of this kind is exompted from tho 
cognizance of tho small cause codt by article 3 of tho 
second schedule to tho Provincial Small Cause Courts Act That 
article is in these terms — * A suit concerning an act or older 
purporting to bo dono or made by any other officer of Govern- 
ment in his official capacity or by a Court of Wards, or by un 
officer of a Court of Wards in tho elocution of h s offici ” Tim 
question is whethci this can be regarded as a suit coucoming in 
act purporting to bo dono by an officer of Gov eminent m bis 
official capacity We nro of opinion that it canuot Iho article 
npphos to a suit relating to somo distinct act dono by an officer 
of Government o do not thiuk that a mero failure to carry 
out a contract can bo reg irdcd is s tch an act In llajmal MamJ - 
ehand v Haw Hint Auyala{i), it vv is hi Id that tho oxprossion ‘ in 
act purporting to be dono ’ in sccti >u 80 of tlio Civil Procedtiro 
Code was not applicable to tho fuiluro top rform a contrict 
Chi aganlal Kish ore Jaa v The Cullictor of Katra 2) inerclj held 
that section SO vv is not confine 1 in its Operation to torts but was 
opj licablo wherever thoro was a distinct act dono by an officer 
of Government In that caso tfioro vv is a JecI iraticn mndo by 
an officer m virtue of n power Vested in him under a statute and 
that was hold to amount to an act In Humean Lai Wool erjee v 
The Secretary of 6 late fur In ha( 1) tl o C iluitta High Court held 
th it a suit for compcns iti< n for dam igcs for injitrv dono to an 
irtulo of tho i hmtiff carried!} i Stato Rulnaj did not c uio 
within tho purview of article 3 aud was c< gnizablo bj a Sin ill 
Cauvo Court Iu J / tl i Hut y a ja C) itt'j v. 7 he Secnlaryof Stale 
f r In ha in C ui n/(l) tins Court it.Il Hi it a s nt for dnma 0 eJ 
* at uui 1 by thu 1 1 unt iff m lonsoqtioicoof tlio I’o tal Department 


< i) (isjo) I I t: ;j u i « 

(JJlui.)lLlt 1 7 ( *lc, . 


:) (i it) 1 1 ii. 3* Hou„ « 

(l) (1 ts.) i ui i 



1XXV1J 


maum** tn 


*•' *« - *• * r «»*<..• c * fit V e \S~c<{ it .1 C» frou 

lie »i.» r » « t 1 ' * P ’ , „ K t by ti'.p J an *1 In ju >t) will 

“ 1 * '•■'■I 1 c .Mix. '(’It u *'<* tu nifd >!ci l jr tlu. 

To k'< ., rui ii , ^..^l ra, i< ty 

*' r »« - 1 U' J <' 1 -ft l\i I Tl *-1 li 1M thl 

"l f V \ n * t l r » J. 
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\riTM.\Ti: CIVIL 

I< r* Mr J #*k # *» ’ n J/r 

Sed Jiia r 

'■ \ t -n»"U \! < ijLM»\*» lltriJ ant). ArriLtaxr, 1 »I2. 

U.u.i 9. 

T 

I ^1 \».i r r *i mhn (ftit ) tr czx’k ux A in jaw Kii. I 

( J’LAtAtjrr' llniomiT • 

ik»- a* .»kl <9 i' ;u tnJ «»»• t/llg 

if <((■«< M*rr*uti»«II i 1 /r < «' Iw ilgl««lr ijn-iriij 

In m ' r tL* rr nrf if u.it.r; a f«il«r and 1 ■ minor a n, ibo 

fa b i m ’ trd lovui f.iri to aJ i(« inf I i min r, «L rruj m 0 • Court 
t, ( nlln J'uJO rk k. EcudnniD ll»»r lawUf tiojlai lift list tbcio 
■ k» «.w |iil|t .■»rj*n u aliro Ui ti l >• ll o fuatJlaa if tl a iu nor, whilo ui a 
_k *i Mi lilt j till ktnw iLat IL« c-lutr wtaUiitft uijrr lU« j rolictwn 
cf L # tUrkr S>» fa L*-r Tt*«!*rrto lo llinml *U (ought to l*> 

tit (ll'l l/t.< nor D the grucid « I fraud aberemt ntiom 1 

II li tU* it (mtrioiot la tie »IT nit null ant le Ulil la iltl Icr.tilf 
'tu ko _» to coo* lull fid. J in tbo (luste of any *1 i (.alien <f rolludou 
U twiea the l tint 3 aoJ iho lit ad Cl ik, uud (Lo I creo could not bo act naido 
lL e,t tl tm oo tj jo itnerl of a guara ao ad lifcni or llio aj jkjih rncut 

w v« Iniuoad by fia-d or what the Court Mould 111911! ni tai tamouqt to 
fi-ui 

/Icaunwn irta -1 T JJakimt cd J,Ao? (1 < 00 ) I L U , 28 All, 137 , Ram 
Ibaadra llca r J hi ratal (li* 07 ) I It U -J All , GTS irl Dal“ji ti" Aura * 

* Xarat, tlb7i) 11 ihJ u II C H. 1*2 dut D„ulih*J 

facto Mr AlH-ii* ngunbt tho decree of K Suefmvaba Uao, tho 
bubardinalo Jud w c of Coimbatore, m Appeal No 2Ul of 1910, 
prt ented a 0 uufct the dccrco of T. ll KuiDsajii AtvanoaU, 
tho District llunsif of Coimbatore, in Original Suit No 39 of 1909. 

The facta aru l ull y set out m tho judgment 


Hiioiid Appeal No 813 of 1011 
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plaintiff had performed lus part of tho contract and wag entitled 
to the amount duo to him under it The defendant pleaded that 
the plaintiff had not earned out the work undertakou by him. 
The District Munsif dismissed the suit, but on appeal tho plain- 
tiff got a decree m the Subordinate Judge’s Court Defendant 
appeals to thiB Court 

A preliminary objection is taken that no Second Appeal lies 
in this case as the amount sought to bo recovered is less than 
Rs 500 and the suit is of a small cause nature It is contended 
for the defendant that a suit of this kind is exompted from tho 
cognizance of tho small cause co^rt by article 3 of tho 
second schedule to tho Provincial Sn all Cause Courts Act That 
irticlo is in these terms — ■* A suit concermug an act or Older 
purporting to bo dono or made by any other oflicer of Govern- 
ment in lus official capacity or by a Court of Wards, or by un 
officer of a Court of Waids in tho execution of h s offici ” Tho 
question is whether this cau bo regaidod as a suit concormng in 
act purporting to bo done by in officer of Government m his 
official capacity We are of opinion that it c imiot 1 ho articlo 
applies to a BUit relating to some distinct act dono by an officer 
of Government Wo do not tluuk that a mere failure to carry 
out a contract can ho regarded as such an act In Ifajmal Main ! - 
chan 1 v Ham taut Anyabu(l), it i\ is held that tho oxprossion ‘ an 
act purporting to bo dono * in sccti >u 80 of tho Civil l’roceduro 
Codo was not applicable to tho failure to p rform a coutr ict 
Ohhaganlal hithoredas v The Collector of Ivatra/2) merely held 
that section 80 w is not confined in its operation to torts but was 
applicable wherever thorn was a distinct not dono by an officer 
of Government In that case there was a decl iraticn undo by 
an officer m virtuo of n power \ cited in him under a t-tatuto and 
that was held to amount to au ict In Bunvan Lai Hvolcrjch v. 
The Secretary of Slate for In hap) tho L ilcutta High Court held 
that u suit for compensation for damages for injury done to an 
irticlo of tho plaintiff tarried by a Stato It ninny did not c mo 
within the purview of article 3 and w is t* gmnblo by o 'muuII 
Cau-t Court In Mill i Jtutgiya Clitlj\. Zha Secretary oj SI ite 
f r In-ha i in C u» <*i/( t) thi3 Court held th it a amt for damages 
* i»t une 1 by the pluntitT iu< m equencoof tho Postal Dtj iirtmenl 


i it « son * 'ij(wii)tut 3«now,« 

() 17 1 * o (i> u ak>) i un -su.uin, 
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an article without coRtrliii^ Uio t.»luo of it duo trom 8u«kri&r 
tLo Dildrcsno (llie mticlo being gout by rnluo paj iblo post) nan ot ^ AI * 
not a *uit which could bo k!d to relate to an net dono by tho K*ha- 
Pobta/ < jfir* r c r rerued iij bis (fbcinl capacity ikaituaji, 

** 1 " *t uj bold tbo preliminary objection anil dismus tho 
Second App< ■»! with Ci Mf, ' &aimsi»a 

Ai\*8, JJ. 


APPELLATE CIVIL. 

Bfiur* itr. J< iUe« HuiuUtra Ayyar and ifr Justice 
Sadotira Ayyar. 

MAltl TH \MAb\l GOUND VN (Defendant), ArrtLLANT, jyi 2 . 

Aogust 8. 

r. ' 

I’AIaAM GOUVDAN [( n i e i > ) or guardian Nanjakkal] 

(PiaiMtrr), HtsroM>EM * 

'Jt%6r- (>u» J'J« ad litem, opjCir./m«A| of. procured t|f *Ulyrt*ttOu of 0 0 
cf near r>UiM — II hither Jterte tiolle to le eel a«nte— fVauti 
in a (tut far the recovery of money against a father aud bn minor son, tba 
father refuted to Act n* guardian ad (if* » of lm minor, \vh< reup&n the Court 
oj pointed it# ill Ad ClirW as guaidian on (lie Affidavit of the plaintiff that thoio 
wo* no Ct and j rc per person alivo to oit tbe guardian of tbo minor, while ns a 
matter of fait tba plaintiff knew that tho minor waa living nuder the protection 
of hi* mat* mal grandfather Tlio decree pa»sc<l in the amt waa sought to he 
»it aside by tbe minor on the groand of fraud Above mentioned 

H4d that the itatenieut tn tbo affidavit coold not be held to lie deliberately 
false so os to constitute fraud, w tho abeenco of any allegation of collusion 
between the plaintiff and tbe Head Cleik, and tbo decree <onld not he set aside 
unless there was no appointment of a guaraian ad litem or the appouitmeut 
traa induced by fraud or what the Court would regard as tantamount to 
fraud 

Hanuman I'tasad * Muhammad Ithaq (lW) IBB, 28 All , 187, Ram 
Uandr# Da* V Jots Fraiai (lt»07) IbE , 29 All , G76 end Bataji tin X«t*aj» 
v jfarfffi ll874) 11 Bom. UCB. 152, distinguished 

Second Appdad against tbe decree of K SreeniVasa. Rao, tl\o 
Subordinate Judge of Coimbatore, in Appeal No 204 of 1910, 
presented against tbe decree of T. R. Kuppusaiii A^tahgam, 
the District iluusif of Coimbatore, jn Original Sint No. 30 of 1 000, 

The facts aie fully set out m tbe judgment. 


* Second Appeal No 843 of 191t. 
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U\ Hangachanar and V Narasvrha Ayyangar tor \ho appel- 
lant 

0 K Mahadeia Ayyar for tlie respondent 

JoDGiichT —This xs a suit by a minor to sot aside the decree 
pissed against him in Original Suit No 1X65 of 1906 on tUo 
ground of fraud. That decroeivas passed both against the plain- 
tiff tdiX bis father. The suit was for a debt due by tlio father in 
connection with a certain partnership transaction The plaintiff 
m that suit, that is the defendant here, asked thatthefatber should 
bo appointed is guardian ad litem The father refused to act as 
guardian Then on the defendant's application the Head Clerk 
of fcho Court uas appointed as guardian ad litem. The fraud 
charged m the plaint is that tho defendant know very well that 
tho plaintiff was living with Ins mother under the protection of 
bis maternal grandfather and that tho m a tern \\ grandfather 
was a person fit and willing to act as guardian for tho minor la 
othor words tho ehargo is that tho defendant was guilty of fraud 
by suppressing information winch bo had. Tho District Altai sif 
disunited tho b at. On appeal tho Subordinate Judgo rover id 
his judgment and setasido hta decree Tho Subordinate Judgo's 
judgment pn cccds on tho ground that there was a dohherato 
false statement Ui tho affidavit put in by tho defendant in support 
of Ins application to appoint tho Dead Clerk ns guardian 
ad lilevi T ho statement referred to is that tl ere was uo fit and 
proper person alivo who could bo appointed guardian ail litem 
for tho minor appellant in Original Suit No. 1 1 05 Tins affidavit 
hod not been put ui ovnlcnco before tho Distnot Alunsif but it 
was admitted bj tho Sabordm ito Judge It is difficult to sco haw 
thi# st itement that there was uo fit und proper person who could 
bo appointed us guardun ad htevi cuutd ho regarded ns 
doUberutely fnl*o It nmonnted to no moro than n statement that 
in tho mow of tho defendant there was no ono who was fit ami . 
proper to le appointed, iho Court acted on that ithdavit and 
i'l pointed tl o Head Clerk as guardian ad lifrwi. It imj bo that 
thy Court should havu mode further enquiry before acting on 
that affidavit and cnllcl upon the defendant to state what 
relations tho minor had with a view to ascertain whether any of 
them weal l to fit and proper to bo appointed as guardian 
at Tl a appointment was tho result of a judicial order 

t l *l ^ cviLnce which tie Court con nitre 1 suite int 

\ 



vc l m\u 
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Ii f n uf it ihil :>« no ]u*-ti*ic‘aticn fur Holding ji«cth\ 

tint tied i'(cdart w»* pi ill* of fntid It i«* not alleged that M * Ul 
llcro w-s tnv coll im n liiwtin tee llcad Clctk and the defend 1 ’*um 
ant n j- r*v»ccc « f wl irl» tl » dt ft ndant nj j )ud for the appoint* scmuba 
n-tu i f t! „t c»Tc« r as udim a I hlcn , nor \\ it alleged tint A ^o?*tr*° 
tl< it i duttdlli Utod Clitk tot to put in a defence. 31 

He | net tdnf.ii in tl i slit win n^ulnr to fir ns they went, 
tl ‘ Df.1 it n \ 1 1 tl it tlit f tort tmjJjt Inti taken uioro ciro in 
ir-d i j* t f «? nj j it tn lit <f i guirdnii a l lit m Jldnuvutn 
l'ra at \ 3Juhat i i f It? ag( l ) is not uudogous to tho present 
cat Tl to tie C tirt did »< t appoint any uul ns guardun 
ad fi'rtt It duty t f tin. jl uitiff in tlio suit to get such 

npi i: inert nil v rel ition of tlio minor interfered md 
c< t It etc 1 tl jrtc tditig* l ut it i is fou.ut.1 by Uio Court tbit 
It et 1 Mtl j.rc » ni r Ii h tnce I no other c lies were relied 
ot f rtKr».ij nl nt \tz.,/an ClandrciDas v Job Pra«arf(2) 
mil JJdaji hn htiMj* > Afarut i(3) In those cases the 

qv»>ti i Mt t n lit ittUH tf tK jTocccdnga tn which the 
guardun «d fifrmwxs ijptuilel and the point that tho Court had 
to decide "ns whether tin nj j ointment should ho upheld. Tho 
prt tt t ta » eery different cum? Hio plaintiff cannot by a flesh 
tuff g< t tho decree set aside, mile s either tliero was no appoint- 
ment of a guardun ad htci i at nil or the nppointtnent w as induced 
ly fi md, or ivlut tho Court would regaid us practically 
tantamount to fraud 

It is then urgtd that tl e Heed Clerk who was appointed is 
guardian ad UUtn did not defend tho suit, hut the ground on 
which tho plaintiff come to Court was not that theie was gross 
ncghget-co in the conduct of tho suit by tho guardian ad litem. 
such as would justify tho Court m setting aside the decree 
Consequently no tssuo wis framed on any such question, nor 
docs 11 o Subordinate Judge base lua judgment on that ground 
We re verso the decree of tho Suboidinite Judge and. restoio 
that of the District Muusif with costs hete aud m tie lower 
Appellate Court 

(jWlOoOItU 28 Alt U7 (2) (1<K») 1 L K 29 All 6‘o 
(•») (lb74) 11 Pom HCS 18- 
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APPELLATE CIVIL. 

Ji ejoro Mr Jus tie ft kundara Ayyar and Mr. Just ten 
Sadasna Ayyar. 

lJi-’ 11 OllINNAYYA ami anotuer (Defendants), Auauw, 

August 12 

P ACIIAMMAH (Plaietifp), Respondent* 

Jrotuculfi 1 ll Cuits* Oourti let (IJo/lb37) II, art 23— Cut/*/ i 
Sm ill C°um nalura — Second A j p«a| 

PUi ilif! sued fur lUo recovory of certain joiroli wbioli *bo In'! j ro tonloj to 
her aou >n l»w at the tim * of hit uiarnago with lior daughter, hating In r cUl a 
ou * canto custom by niuch «Uo w*» entitled after tlio doith of tho j i r, to a 
>ot urn of tho Jo* el* i resented by hor 

IIill that tho right o'ntmoi was a right baled as upsu a couhtmul t, ft 
and not a rifcht to inherit the Jewel* a* tho property /if tho hrilegfoo u or tho 
bride and article 28 of aoholulu 11 of Aet IX of 1S37 di 1 not apply to *ucli u 
caio Nohoconl al Uy Miho *ait (being for tho i merer/ of ItM tb*n 
H« bOO) was will in tiu i**noo of tho 8 nail Cause Court. 

Second AriEtL igamst tho dcoroo of D. Kaqiuvuidka Kao 
Panto in, tho temporary Suhordmtto Judgo of Vizigupatam m 
Appeal No 8H of 1000, prosontod ngunatj tho dtcroo of 
K. SuitttbiVA lUo Naiodc, tho District Munsif of Vizjgtpat tm, 
in Ongm ll Suit No o2o of 1003. 

“ I ho pi tint alleges th it tho pi ud tiff ma lo cei t tm pn.si.nU to 
hor non m 1 an ou tho occasion uf tho warn igo of her daughter 
tm 1 tho hoa-m law Doth tho sou m*law and tho daughter ihoit 
aubseqnuitly fho d tj'htor died after her husband , now tho 
dictation in tho plant is that tho * plaintiff is on tit led, after tho 
di ath of tho pair according to tho custom of tho c isto, to thoso 
(is, pro outs) presented by tho plaintiff s family , and defend mU * 
»ro entitle. I to thoso presented by tho defend nil's fAmily."’ 
Pho <l)fi.nlinl i gainst whom a decroo » u pas-a, 1 for tho t duo 
of tho jewels preferred this Second Appeal Tho other facts and 
arguments uppiar from tho judgment. 

V Xaraja miurfi for llio aj pclLuts 

P Kotor tm for tho respondents. 

'HDt„ JU .usnt — A preliminary objection is tihca in this cos 
'J!**, '' that i >S c uiid \1 hoi against ilia dit-won of thj bubordf 
' «*» ii n\ti Judgi us the suit is if a Small Causo n it tro indus tho 

* " ui No sto^f iim. 



toL. umii j 


Muiius bums. 


* 

ui«v it » -►.lit i t rfOviired bv tho j KmtilT u I *1 tlmii cuiwiirA 
Ilf. l>00 Tl o ? c»rr Lil v-ilil for the ipj til mis contends lint tho A aumau 

ecgniz* c»* <f t’ t» fJil In tl o V 'E ill C mso C< url is barred bv 

»f*i eCaof tho Kdl > bnlul to tl o l*rt vmcnl bnnll Can > \iVak* *so 
Cuur-* A t Tin qnt tan m whithir this is a suit for tho whoh 
tr f r i »’ in of ih jr op rtv of in into late If tho pUmtift 
fcc b“ to t i Hi projirti as lurof an\ j <. r in then app i* 

ri tli a t 2 m» all oj | It Ih niunt umbihty of tho Socoml 

Ajji.il iLtr * ti. d j ah u th i nslrticiion to bo place 1 on 
tK , ah t As no n •*! th j laint, the suit is cl irly not b n>ed 

or tl o j ’ i t l » rt^J t to ti I irit b it on hi r right to tho return 
<{ ]ui s ]t n<J !j I r Hi cl inn is rather i i urious one 
'lit j U i t all t) at thi pi until! m ido c-ert un pre ents 
to 1 r tut in In on tho < erosion of tho tn image of hor 'laughter 
ui d tl u on m law It th tl «. ton in 1 iw in 1 tho daughter died 
ml n put tU Ho laughter died after btr husband , now tho 
alligation in !' /* j Junt is that tin plmitiil is entitled, after tho 
dull of tl « pair according to tho custom of tlio caste, to those 
(i# j recent* | riM.nU 1 In the plaintifl’a famd>, and defendants 
an mull d to those presented by tho defendant's family ” 

\\ hat w at sought to bo prosed was tb it on tho death of tho bude 
and the bridegroom tLo j lamtilf was entitled to tho return of the 
j rtbet is u ado to tbo bridegroom It is not stated m the plaint 
that tho j lamtiff was tho heir either of tbo bridegroom or the 
br lo with re pect to tho property inherited by the latter from 
her husband In tho ease of heirship tho property in question is 
taken from tho person whoso heir tho plaintiff claims to be as 
his or her property The cl um is as wo understand it, not to 
inherit tho property of tue bridegroom or of tho bride but 
to a return of what -was presented, the basis of tl o action being 
that tl C right derived under tho gift made on tho occasion of 
tho marriage detei mine I on death of tho bridegroom and the 
bride, and the property returned to whero it was before or rather 
to the parents of tbo bride It is a case of the determination of 
tho right granted and the revival of the original right of owner- 
ship and not a case of inheritance from the person to whom the 
pie&enta were given Article 28 is therefore not applicable and 
as no other article bars the cognizance of the suit by the Small 
Cause Court it n ust be held to be of a Small Cause nature and 
the Second Appeal must bo held to be incompetent On this, 
ground we dismiss the Second Appeal with costs 
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T P KANTHI2IATIIINATIIA PIDLAI (Pmzvtiff iv all tub 

cases), ApPELUNT IV ALL TOE CASES, 


MtfTflUSAlItA PUitrAI avd four otiibrs (Defevdants), 

KBsPOVDESrS • 

1 ladrai Ettatci Lanl let (r of 193$) — T-nder of putts wot n actuary ti rccoctr 
rent thoujh accrue l Aui pr»ir t> tht Act— Emulation, u\tn it jin t t> ruit 
*n rsipect of claim/or tint. 

In ttsoU fur ro 'of erf of rent, ttw> ran from the turn the rent bicims 4ao 
According totbo torn* of tho team y anl not from tbs cod of the {tell 

Arunae’ alaw Ghefliar v Kalir Rea. fun (1913) I L It , 2) Mil, SSt), 
applied. 

Ranyayya Appi Rai r Dolba Snramulu (1901) LL It , 27 Mol , 1*1 (t'O) 
die tngiuthed 

Tcador of pstti is not a condition | rccedent to tho muntciiuibilitj of a as t 
for the rocorer; of arrears of rent ioatitaloi after the Malm 1 ttate* Lind 
Act camo into force though aaUi rent n>f havo uccruod duo bgfoto that 
Ftrra’hiira t.ijn v Knmn 'fain (1912) -3 \f L J., 111, followed 
1 vtanudortba Meat Re-orerj Vct(Vllt of ISoo) tho too lor of j uU «i< 
not Decenary to carapieUi tho laudhal tor's Tight t? root bat wa« only a Con- 
dition (o ho falhlkd if legal i ro codings hi i to be initita e i for tho cufjr o- 
liirt of the laodlio >Ur’» ii-Ma. 

Appi /l«e w Talicim (lb9o) I Lit, 13 MaJ , 21 f| , referred to 
lanlota Aara» mta Soiln t StciSiy a (1910) if L.T , .31 anl »at 

Jit m ilt lfulmbii (Is *9) 1 L It, 11 Horn, 5Ji>, dJutinj, d, 

0 paUian-my Jfnla i r dfvl.ci 0 jmlier (is; l) 7 M 11 C It, 312, rcirrro-l t». 

Second Arreit, agunst tho ducroa of l\ D. I\ O-imctu tho 
District Judgo of Tiunov oil), m App„ tD Nos 1G0 of 1910, 20J, 
17 1, I7u and 1G9 of 1910, respcctivcl), presented against tin) 
decision of A.'Hvmiciia Nkoiscjvdi, thu Oman tal OUi er of 
s *onn tdow, in Summary SmU XoS, lbl), 217, ls7, 189 aud 152 
t ! 10U9 

Tho pKiutiiT trho was a landholder brought tho butt* from 
wht h tlio tho vc Second App - * tli h tvo anieii, against tho difoa 1* 
v.it who uro ten ints, for recovery of arrears of rent duj in 


1m; Ulli'tliSgi t<J7H» t » » of XJll 
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r »,(s 1 fvl' 131% t>11l7 Thi mam d fenc 3 to tho suit Kastiii 

iti i«>l in 1 tin I to 1 ms*. 1 in the suit which aro is Mitll ( j s * T,,A 

£0 !llf JIcXllUtAMIA 

(1 \\ i« tt « n t<«n ler < f pattn in tho faslis 111 question ? 

(2) Vr il» tu tn Inm i br lnnititnn so fir ns tho claim 
fir la t 1 115 i« rn ca.ru* 1 ? 

(1 1 t*ert rmt o£ tho ] att it ol»j *etc 1 to b} tlio defeud- 

1 ts in prop r an 1 fin th } bo nllowed to stand ? 

(1) \rc lb rati* of cc si3 claim 1 proper and cm they 
1 * mclulod in tl pittas withiut tho C Hector’s s motion r 1 

I'oth tho Courts below doci kd nil tho issues ngimst tho 
mtiT O 1 tho h Mu 1 issuo tho Court hold that tho suit mis 
1 amd lor n »«ors winch ore set out 111 paragraph 1 of tho first 
Court • j id^ment, which runs as follows — 

Sc nl if rut —In thopatt is nllegod to havo boon tondored 
by tho plaintiff to tho dele idauts for fash 1315 tho mono} rent 
was rejmred to he paid on tho lQthofoach month in tliroo instal- 
ments from Novembor 1905 to J inuar} 190l> nnd tho nanja lont 
on ilie 1 5th of c ich month in lit o instalments from rebrunry 1900 
to Juno POO Iho last instalment beCatno nn arrear on 10th 
Juno 1900 and tin suits liaio boon brought on 20Ui Juno 1900, 

* 0 , three years after tho arrears became duo 1J is portion of 
tho ilamtilX’t) clam is thoreforo barred by limitation — ta Jo 
lanlatagiri Jlajuh > Uatt'atann{ 1) 

It was also arguod that tho provisions of tho Madras Estates 
Land Act {\ of 1908) wero apphcahlo to theso suits and as tho 
Act did oot ltquiro tender of pattas for tlioro ili/ation of nrroars 
by suits, ind allow oi tho landholder to rocovoi arrears of 
rent on improper pattasaa subsequently amendol by Court, tho 
plaintill was entitled to recover tho arrears for fa3lis 1310 and 
lul7, in spite of tho findings aforesaid on tho four issues Tho 
District Judge on appeal dealt with this argument nnd rejected 
tho samo as untenable His reasons are fully not out in his 
judgment from which tlio following is oairacted — 

u Iho question now nmos whether Act I of 1908 or Act 
“ VIII of l£65 is ipplicablo to plaintiff 4 claim If the formei, 

“ it is immaterial whether ho tendered pattasand since tho terms 
*< of those tendered, so far as they have been found incorroct, do 


(!) (1*99)1 LR 21 Mad 413 
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Kamhi * e not affect the amount of bis claims, whether they are proper or 
uATiiiNATHA ( ( nofc< contentions are first that tender of patta is a matter 
Mot uc-A MiA. « 0 f procedure and next that enactments as to procedure apply 
“ fiom their date to pendiug suits As regards the first, tender 
“ of patta is no doubt referred to in Appa Rao v. f?atn<m(l) and 
“ Ghinnipakam Rajagopalachan v. Lahshmi JDosa(2) as not the 
“ cause of the obligation but only a condition precedent to its- 
“ enfoi cement That description was sufficient for disposal of the 
“ i»aues then before the Court. But whon the question was, as it 
“ is here, whether teuderwasnecessary in order to make the obliga- 
“ tion enforceable, and whether after tender had not been and no 
“ longer could be made the obligation became dofunct, it was hold 
lt that it had done so, and that tho olaim under it could not be 
“pleaded as a set off [ Rullayappa v. La.kshmypathi(3)] . As 
“ regards the second contention, plaintiff’s statement is too wide in 
“ its terms. 1 he general rule is that Acts are prospective m their 
“ operation. To this i ule there are two exceptions ; (a) when Acts 
“ are expressly declared to be retrospective, (6) when they only 
“ affect tho procedure of the Court — Javan mal Jitmal v. JiTukta- 
“ 6ai(4). It is not alleged that Act I of 1908 is declared to 
" bo retrospective. Tender of patta is not part of the procedure 
“ of the Court The restriction to matters of Court procedure is 
“ recognized also in Balknshna v. j?apn(5). In these circum- 
“ stances I concur with tho lower Court in holding that plaintiff’s 
“cause of action became finally extinct, when he failed to tender 
“ pattas within the period allowed, and. that it has not been 
“ revned It is to bo added that plaintiff's case for the 

“ application of Act I of 1S08 in lespectof tender is stronger 
“than m respect of section 53, clause (2), and the conditions sinco 
<c no plea that they are matters of procedure is possible." 

In the end both the Courts below concurred in dismissing 
tho suit. 

The plaintiff preferred these Second Appeals. 

T. R. Venhatarama Sastnar for the appellant. 

M. D. Deiadosi for the respondent. 

StNDAiA JunoM^T. — With respeot to the rent for fasli 1315 we agreo 

wRk the lower Court that the claim is barred by limitation. 

Awar.JJ - . 


(1) (1S&J) IJ..R , 13 Mad , 219 (2) (1004) I L.B , 27 STad , 241 

(3) (1SP9) I L R , 12 Mad , 107. (4) (1600) I L It , 14 Bom , SIC. 

(51 (18951 T L It, U Bom , 20 4 
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lime runs net from tho end of tho fusli but from tuo time that 
tU rcut teiamo due according to the terms of tho tenancy 
Roll xn ce was pi iced on the decision of tho Privy Council m J? 0 »- 
-iyya ipja Ran \ Holla Snrimuln(l) hi tho loarned %akil for 
the an « llant I ut that rw docs m t help him In Arunachellam 
Cl {••tar v Kad r Rotrll f»(2) which ins decided after the Privy 
Council < -ieo the rale I ud down m ChtumpaJ.am Rajagopala - 
efan \ [sol tl * ii /o»«(3 1 wax reaflirmc 1 Iho Second Appeal 
mutt tin reforo bo disraused s far is the claim for fish 1315 i* 
conci rrn d 

\\ itl, regard to fasli-i ldlo and 1317 tho lower Appollato 
Court Ins found that j atta was not properly tendored Ihis 
finding is binding on ui in Sound \ppcal as wo are unable to 
Hoani Jig'll nljoctloa to it Hut it is contended that as tho 
suit was m<>t:tut< d after the 1 states Lind Act I of 1908 caino 
into force and as loader of patta is not i condition precedent to 
llic inuiutainabihU of i suit for rent accorlmg to tho provisions 
of that Act, tho plaintiff's claim is suslamablo notwithstanding 
tho finding of the Appell ito Court This contention, in our 
oj mion should bo uphill In i case to which on o of us was a 
party— Veerabhadra Raju \ human Naidu(4 ) — tlio point was ex- 
pressly decided That ca«o was subsequently followed in another 
case Wo do not consider it ucccs ary therefore to dc 1 with tho 
question at any lingth Wo may add, to the reasons given 
in that ju Igmi nt, that it was laid down in ippa lluo v. Ratnam(S) 
that tuuhr <f patta was not necessary to complete tho land- 
holder's right to icnt but was only a condition to bo fulfilled if 
a suit had to bo instituted or legil proceedings taken for tho 
enforcement cf tho landholder’s right In VenLata Narasxmha 
Kaidu v. Seethagga(O) tho question was, whether a distraint 
undo whilo Act VIII of 180 > was in forco without tender of patta 
was lawful or not lho lawfulness of a distiaint must bo judged 
by the law in forco when it is made What was unlawful then is 
not made lawful by any provision in tho Lstates Land Act In 
Archakam Senhachella Dtlshutulu v Kallur Subba Reddy{7) the 
suit was one for rent "When tho cose wis tried by the Court of 


(1) (1901) I LB. 27 Mad 143 (P C ) (2) (1006) I L It 29MaJ,6aO 

t 3) (1901) J L B , 27 M*d , 241 (4) (19X2) 22 SI I J , 451 

(o) (18JO) I L It , 13 Had , 219 (6) (19X0) 9 *f L F , 131. 

'7) Cinl Xlerision Petition No 01 of 19X1 
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i brat mstanco Act VIII of 1865 was iu force When fcho suit 
was instituted it was not maintainable There is nothing m Act 
I of 1908 i endoring n suit not maintainable at its institution 
muiutauinblo subsequent!}. In JiieanmaZ Jitmal v Muhtabai(l) 
all that w is decided was that a document which for want 
of execution before a village munsif could not bo acted on by 
tho Court* could not be put m evidence m i suit instituted after 
tho provision requiring execution boforo a village munsif was rc 
moved lint decision has, in our opinion, no application to this 
cast If tho documont was incompetent to affect tho rights of its 
parties at its mcoptiou, ou express provision of law would bo 
requirod to maho it valid subsequently and there was no such 
provision m tho later enactment which was robed on in that case 
l'iiero is nothing in Go} ofasau-my Muduh v Mu! lea Qopah0r{2), 
w Inch supports tho responds nt's contention The learned counsel 
f r tho iCspondont argues that retrospective offect should not bo 
givi u to section 53 of the Lstatcs Land Act But the appellant’s 
cis .0 doos not rcqniro any such thing being douo Whnn bis suit 
ms instituted, tho law did not requiro that ho should h we pre- 
\ lously tondorod a patta to his ton uit boforo suing him for rent 
It is tho :cs] undent that wishes to enforce a condition which 
the law did not iraposo at tho tuno of tho institution of tho 
suit Follow mg the judgment iu Tecruthadra ifeju v Kuuari 
Nauiu(3) wo hold that tho suit for tho rone of fashs 1310 and 
1317 is miuntumblo 

3 ho docrau of tho District Judge will, therefore, bo modified 
md tho plaintiff wiU have a decree for tho amount claimed as 
rent for tho fnslia 1318 and 1317, with interest it 6 per cent 
from tlm late of plaint up to date of pa) meat Tho pait-ic 1 * will 
pi) and ruM\o proportionate costs iu all the Courts 


(I) (IS 0) 1 uu n » n M (2) (lb 4) 7 MUCH, 31. 
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X ]I\ S \N\ \ »\I» MNE OTIIEIS (Pirh\l>A\T3), UtsPOMiENTa.* 
JJltflt p ilet >aj awf wort i »v— -lafiJify c \f ajrermtnt lhal the 

tn ' I *o f v * i f ttnt o * t-U 1 1 ci aUoluIr o ner iflcr a certain date 
WL it » dfc«l |r tiW ll »l id J fault of j nj mi nt < f the «ni rtgage 

amount «r*tl in tl n »t j uUte 1 ju n «1 tlr n-.otlgigtu tbi uld tnko ptsseiaiou oftbo 
n ot(7itgni t roj^rte on I ei j y the »vui» o* ab-olalo owner, and accordingly tho 
r ortfigor after tic «n I jwrn«l oi I in corifdtrution of a further payment of 
r* 23J ly lb* « rtesffee rtl nqui»lcd tit mortgaged property to bo held by the 
ni< ** a» »l»nlot* owntr ond bad the pnltn transferred to big name 

Urll Ih it tl • J •mm on of tho mortgagee under tho cirenmgtanici for over 
tw. 'n n ar» « *• advrr* to ll e m rtgngor, who»o right to redeem conieqnsntly 
Ucamt barn 1 ly limtati i 

An unrcgfrttr 1 agreement b tween the mortgagor and tho mortgagee, tl at 
the la-r'.-ag' e ahall loll praictMnn ■■ owner will not confer un immediate 
owner** ip ■ tl e inert (.* gee but u valid in to fara* it bai tho effect of chaog 
IcgUelr Mil uracter of th« joaieaon f a mortgageo into possession at owner 
\ ,nori go. o rann t 1 y a in< ron»ir rtion of bit own or by any unilateral act on 
bit | -it, cQnvi.it 1 ia prsiomon mv m^rtga^co into possesion a# abaoluto owner 
!{i Jfof amma.1 1 LilU ralhih (1878) I L H , 1 All , 6 i3, referred to 
bum l rttarci-1* Y Aurr* RapiredU (1006) I lull , 23 Mad 336, Sri Itaju 
rapa rna liao r Sr* Tiro Pratap* 11 I Ramachandra Ram (lbOu) I L 11 , 10 
Mai 21* (PC) an 1 Dcelamtla v hyahalclenl (1602) I L R , 16 Pom , 134, 
Until e u >hr I 

Sgrosu \ 1 1 eal against tho decree of M. Giiose, tlie District 
Judge <f Culdipih, in Appeal No 29 of 1910, pieforred 
a minst the dtcree of S Sdbuiyya StsiJti, tho District Munsif of 
Prodd'itur, m Original Suit No 787 of 1908 

Uns suit was for icdemption of i mortgage of the year 1876 
croitt-d li) first dofeudant’s hushaud in faiour of the third 
defendant's father Plaintiff having purchased the equity of 
redemption from first defendant sued to redeem. The third 
defendant contended that by subsequent unregistered agreement 
m 1885 with tho first defendant’s husband he became theowner of 
tho property and that he was not liable to berodeomod. Plain- 
tiff whoso suit was dismissed preferred this Second Appeal. Tho 
other facts and arguments appear from tho judgment. 
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The Honourable Mr T V Seshagiri Ayyar and S Gopala- 
sioami Ayyang i r for tbo appellant 

V Rnmesam and J Janakiramiah for the respondents 

J ddomem — This is a suit for i coemption Tho third defend- 
ant’s father obtained a mortgage from the first defendant’s 
husband in the year 1870 According to the terms of that 
mortgage tho amount of the debt was to be paid at the expiration 
of eigt t years Then it goes on to soy “ ui case of the interest 
on tho said principal accruing every year or tho principal not 
being paid, you shall immediately on tho expiry of the stipulated 
period of eight years take possession of the said land, etc , and 
shall happily onjoy tho same in succession from son to grandson 
and as long as tho sun and moon last ** The mortgagee was not 
ontjflod to possos&ion immediately according to the terms of tho 
document, but he was to take possession of the property as 
owner aftor tho time fixed for payment elapsed On tho 2nd July 
1881 tho first defendant’s husband sent a petition (Exhibit II), to 
tho fahsddar m order that patta for tho land might bo trans- 
ferred to the third defendant's father Tbo petition stated "I 
have put Nagella Vobulnkonduin possession for Its 1,475 being 
principal and interest duo by mo according to the document 
executed and registered on 20th August 187G 
Therefore pleas o remove my name ' If Exhibit A is a redeem- 
able mortgage then apparently Exhibit II tiken bj itself, it 
might be argued, would not affect tho plaintiff's light to redeem. 
But Exhibit I throws further light on wliat led to the petition 
(Exhibit II) Exhibit I is a receipt for a Bum of Rs, 250 paid ou 
tho date of the document, 20th Nov ember 1885 It contains this 
recital “ As, owing to m> inability to pay to you tho monoy 
duo under tho deod of mortgage, I liaYQ on 2nd July 1885 
relinquished the lands (for patta being issued to you), etc w It 
then acknowledges payment of a sum of Its 250 which is stated 
to bo paid out of graco to the executant of the receipt The 
languago of tho recital is m our opinion conclusive that at the 
time when Exhibit II was put in thero was a relinquishment of 
all right to tho properly by fiist defendant’s husband That 
relinquishment wo shall issuuu, for tho decision of tho case to ho 
invalid to ostingmsh tbo right of redemption But it shows that 
third defendant's father was to hold possession from Us d do as 
owner with full rights to tho proport) Admittedly tho third 



T0UXMT1I M um is SHU! <3 r >l7 

tli ft t ! ml I t Lt t n in po boo 1 n f tho proj crtv tier siuci if, Usman Khak 
ftr i i r 1 i neb I n„tr thin twiht year* lho qiiRsti n is d 4S i S v a 

"hell r t’ it j*> ion his ina Jo him tho al «o!ufo owu r of tho * — 

, mi SCNBABA 

I r* j rti «y jn^onjn n Tin arguimntf r the n\ ( ellmit 13 Attam as,o 

tl it ) i* | i i n a«it I i t'lhtn t hire l ten limit r tlio rights 

I't s “^1 I' I im un ler hxlilit \ a-* mort^u^io in i it is 

ftrinu us t trgiid hi Mr Scsha in \ivar tho 1 imcl \ ihil for 

tl« j ] < 11 u t- tl nt i m rtga wltmnhtl It t ike possession 

un 1 r tl ir rtj. igt c nn t i o p rn» ttc I to acquire my higher 

rigl t 1 1 firti f hit pos e si n It ix no doubt truo that tho 

tl ml tloft 1 1 ? t w is nt tit 1 tot ike po ession uudoi Lxlnbit A, 

mil no si nil is sum th'itp- st** ions taken would beheld liy him 

ns im rtg g t H it *u inning ill tins, « hit was there to prevent 

L th tht mortL ig r ind tlx mortgagee from agieung tint the 

in r!,_ „ si ill fr ui inert i m date hul l p ssessicm as owner? 

Sutli an a_reeuunt nm not bo \ did to confer nnmednte title on 
tht inort r i_ o l it is far as wo are aware theio is no principle 
of liw wlmh irutnts l»oth parlies from agreeing what the 
character < f tl o po session to bo I eld bj the mortgageo should 
be from » ci rtnu d itc It is quito truo that a mortgagee cannot 
b> a intro a scrtion of his own or by any unilatenl act of his 
conitri Ins po*> ession ns mortgageo into possession is absolute 
owner 1 1 at is a pnnciplo in favour of tho mortgagor wl ich pre- 
i Lilts tho m rig igt o from altering tbo legal character of his po& 
tessi n by his wn actor assertion Th it has been Ind down in 
seieral fins ono of tho earliest of which is Ah Muhat imal v 
halt i BiM nl (I) H it they havo no bearing on the question of 
tho clft-ct of an agreement between both pirties that the mort- 
gagee hboul 1 1 ol 1 possession is owner and not as mortg gee 
The cases cito 1 by Mr Scsh gin Ayyar do not establish the 
po-itii n taken up by him Kiti rt Vetrateddi v Kurr% Bapi 
re<ldi(2) mtrdy laid down that where there is an ineffectual sale 
the vuidco cannot set up that ho has acquned any title by 
estoppel It did not deal with the result of possession m him 
for more than the statutory period To allow the defendant to 
set up i title by estoppel in s ich i case would be virtually allow- 
ing toe cipe tho provis on of the Transfer of Property Act winch 
requires i registered conveyance to effect a sale In the Privy 
Council case of Sri Raja Papai ima Itao v Sri Vira Pratapa H V 


(1) (ls78)ILH 1 All GS. 


(2) (I90o) ILE. 9 Maa 33G (F B ) 
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ITsuak Kuan Ramachandra i?azu(l), their Lordships held that possession was 
Dasann* given to the mortgagee in his character as mortgagee In that 
Svndaju viow lie was of course liablo to ba r< deemed In Dasharatha v 
Nyahalchandi'2.) , the Court held that possession was obtained 
Arran, Jj aud held by the defendant as mortgagee The character of the 
possession must of course determine what light would he aoqmro 
by virtue of possession In Ryan v Pit£fowin(3), the ineffectual 
conveyance was executed by one of the members of an AUasnntana 
tarwad with the consent of two others Such consent of coarse 
could not bo binding on the tarwad The person who executed 
tbo conveyance and thoso who consented to it had no soiernble 
interest in the tarwad propeity The result therefore was that 
tbo former character of tlio possession which began previously to 
the conveyance was not altered bv the conveyance or by the 
consent of some members only of the tarwad which could not 
operate as against tbo tarwad as a whole Wo aro of opinion 
that both parties were entitled to lgroe m what charactei the 
third defendant should hold possesion and th it the plaintiff 
who purchased tbo equity of redemption from the hist defendant 
cannot now claim to redeem on tho footing that the third 
defendant’s possession has throughout been as mortgagee 
AVo dismiss the Second Appeal with costs 
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Bf/o) n Sir CUarlis Arnold IVhxle, Kt , (he Chief Jvitica, Mr 
Justice Ifiller and Mr Justice Sadai.ua Ayyar 

KANDAPPA ACHARY (Iiusr Dihi»dam), AirmJ*r 
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P Y3 NGAMA NAIDU (Puimih) HesionI'Ent* 
lad fat Hereditary Titleye OTces Aft (III of 1695) see 5 appt cat«I«fy of — 
Tj olumenf of nertditaty offcei »» sect on 3 clause 4 — Sfaluie consfruci'ou of 
(Section 5 of Undras Act 111 ot lbOl w ajj! Ci' 1« lo o» udumunti ot 1 credit ary 
fficos in pro[ nfctary estate* of tho classes mentioned n sectiou 3 clau-o 4 
Mvtynfa JlajAyyaT Amur* Mura nuffu (2812) 51 IV N 7 approved 
1 eerabadranAel or* v Supptah Achan (1911) I t< It 33 U&d., 485, overruled 
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I r amt* Aina, J — In c-«<* of atnLieu tj- us to Itio construction of o KiNDiFPi 

* *lotp * -> t ipi*t» us 1 4*0 f cn It o tc] mo of the Vit nt 1 the pfosious 1 utorj AciiAar 

* f l' e * » sli j r* »i o„ to t! o n.4ttcrs ] alt with in tl o Act u ay j n p rlj 1 ** Vf\oamA 

ref rrof to for J -o»4 c. w! cl ftl • iwo v wsoaglit to lo taken Naioo 

AiitaL gut.it (ho irdir datcl tin 1 r »t li February 1911, of 
K C Manavjdan Hut, tin District Judgoof Noith \rcot m 
Ajipi tl No tl of 1*U<\ prc-mli d against tho ordir dated tho 

22t (1 Jilt 10CO, t f ]’ \nAswAMi ‘MuAimn, thi Diitnct 
Muniif of linijni in 1 to ut n 1*< tit >n No 175 of 1909 m 
Origin il Sut Nu Id 1 of 19o7 

III (JM) utii n of a dun f r mono', i rtain 1 md hold b\ tlio 
j i 3„iiu ot-di 1 tm-H - i 'irni nt<r s in un in i proprietor' isritawere 
itt.il In 1 lln* District Mmiiif liehl th it tlu lands were not 
liilk to ntticluiiuit but tl i Distrn t Judgo In 1 1 that a carpen* 
tir’s m i n is nil idol fr m the op ritmn of soition 5 of tho 
M dras Hi n lunr> \ illi^c Oflirti Act (III <f 1895) and not 
free fr< m I sLiltta to iittichmcnt, md icnnndod the execution 
ptlili )u f r di po il according to law 

i hi first <1 fun! uit th j idguicnt debtor, appealed 
N CV art Jr i»e) l ara Ajyir and 31 5i Ibataya Ayytr for tLe 
ippcllant 

Noie ippcirol f r the respondent 

J uikjMi st — Tin order of tho lower Court is unsustainable u s , NB0N AN& 
TbcDiMri t Judge is wrong in holding that i carpenter s inam is 
ixcludelfroi tho « piratic n of section oof Act III of 1895 lint 
i etion j] j Ins tr all in uns coming within the pun low of sub 
c'ause ( H is w 11 as sub clause (3) of section 3 lhe object of 
exemptu g from tub clause (3) the offices mentioned M sub-clouse 
(4) is cxpl med in 31 ityala Bapayya v Ko&uii Jfuramulfu(l) 

Uu» or lei < f the lower Appellate Court is sot aside ami that 
of tlio Munsif restored with cost9 hero and in the lower Appel- 
late Court 

llus appeil coming on for lehearing before the nmo Bench 
(Benson aud SuitDArA Ayyab, JJ ) the Com I mado the following 
V Chandrahnl hara Ayyar and 2Lf Subbaraya Ayyar for the 

appellant 

Dr S Swammathan for the respondent 

OiiDee op Refepe\ce to a Full BeiiCH — As the case was heard Benson am> 
cs? parte on the 15th instant we have allowed Dr Swammathan, ^v« B Jj 
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the learned counsel for the respondent, to argue the question 
again Ho has brought to onr notice a decisiou of the learned 
Cuirr Jcstice and Krisu\ASWAxii Attae, J., xn r<rcrabairan 
Actiari v Suppiah Achari(l) and Sandanam v, iSonai, JlfuiAavi(-) 
which aro contrary to the decision m Muiyala 
v Aosuri JfuramuM <(3) The former case, however, was argued 
onlj on one side We have considered the question again, carefully 
and do not see sufficient reason to depart from the opinion formed 
by us at the previous hearing which we find is in accordance with 
another case, Kannai i Kaidu \ . Lzichanna J)hora[i). Tlio scheme 
of tho Act appears to have been to divide the offices coming 
within its purview into four convenient classes for the purpose 
of dealing with certain questions relating to different hinds of 
offices separately. Tho offices include both those in villages m 
proprietary estates and in ryotwan tracts , clause (1) for instance 
would include the offices referred to therein in both classes of 
villages If the object of tho four clauses was, as wo conceive it 
was, to bnng under oach clausa certain kinds of offices, the elfect 
of the exception in clause (3) would only ho not to includo certain 
offices in proprietary estates in that clause so that the rales of 
succession laid down in section 11 and the provisions of section 
7 of the Act might not extend to the excepted offices Thcro 
seems to be no reason to snpposo that tho legislature mUnded 
to inaho any distinction, between tho same classes of offices in 
proprietary ami non-propnetary villages with regard to tho 
question of the alienability of the emoluments attached to them 
Clause (4) itself is perfectly general xn its language and would 
xnclnde the offices mentioned therein in both proprietary and non- 
proprut try villages. Having regard, however, to the judgment 
m Vcerabadran Achart v. NupptahAchartfl) we consider it desir- 
able to have tho question authoritatively decided. IVo refer to a 
Full Bench the quc-tion whether section 5 of Act III of 1S93 is 
applicable to emoluments of hereditary c ffices in a prop notary 
ostato of the classes mentioned in sub-clause (4) of section 3 
This appeal coming on for hearing m pursuance of the said 
Order of Reference before the Full Bench constituted as above, 
upon perusing tho Order of Reference and tho case having stood 
over for consideration, the Court expressed tho following Opinion. 

<1) f 1 11) S3 lUd, 4A&. ( 2 ) -ij'j.ciJ igutki Order J»o C£Sotl£*34 

CS) (IMS) MVS ; (4) (1001) I urn. E3 M»d . 433. 
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** ( J Jrwiera .1 jjr 1 1 i M ill nri^ i fj^ar f r t Ik 

ii .Vr i» n 1 li/j lor />r S » trjdf/ M « „ b 1 nlf of the 
rc>|*u .1 t 

\\ i in, C <J —I ! iH^rtit d ul ts but as my li irm l 1> othi r-« 
urt 1 *'i u f , ri i tl at i’ll *jue*.t on ixfirm! to us should be 
a: s»*n 1 in l 1 e i T r itm, 1 « o i ot j ioj i o to tli-v mt 

Mnt Lb, J — In tl »• « lt<r I am i f opinion tb it tin Kanin! 
Ji*)bis ni n nrv K.»ji)r-il i for tin. nfircnu. to tliu Full I5mch 
urt rg'twtli rci clu»i n ilurhuhthiy Inu irnuil 

1 t* ioL it nut 1 1 coocc lid tbit tlu lonstrmtion put upon 
toitioj. <f Madia* Act 111 of JfcJS by | )jo Ji irnnl Cjiiep 
J crruL in 1 KustiMSwem Vitae, J,m If ralatlran Achari i 
A'njjioA Ul iri(f), m that which its fa iguago mo«t mturiffv 
but tl i. rca nnn fur holding that it is not flint which 
oug hi to pro tail are, to my imml, \e.ry strong , they nrostitod 
m tho juJ^niat to Mult,ala Uaj eyja \ Kotun Murat iullu(2), 
and I n ij ri state them. 

\rti-uu office* wero goiertcd by liegulation \ 1 of 1831 
whether they ivi ro Mtu itcd m proprietary ullages or not, und 
no reason or at any rato no rea*on worth a moment’s consider a- 
t on his been snggested (ond tho learned Judges who decided 
wtro unable to concetto of nny reason) why those situate! in 
proprietary ullages should h no boen de!ib«r itoly omitted from 
Act III of 18 >o wlnlo those m other sill iges aro governed by 
that Act 

Hurt* i«, so far as I can see, no difference wli itover from the 
point of view of tho necessity of in ihenablhty, or from the point 
of view of BULcession to the office, between the one class and the 
other I cannot in these circumstances behove that the legis 
laturu deliberately retained the om> clas3 Yvithm tho Act and 
omitted tho other Is it then necessary, by reason of the 
language of section 3, to hold that that which was not done 
deliberately w is done by inadvertence ? We should, I 
think, before taking this course, do all that reasmably ciu he 
dono to reconcile the language of the Act with what was 
beyond reasonable doubt the intention of the Legisliture 
And this may be done in the way suggested by Benson and 
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buuDARA. Ayyar, JJ The language of section 3 is, I venture 
to think, singularly uuhapp) m more than one respect, bat I 
see nothing unreason ible m reading the section as the learned 
Judges have done I may paraphrase it somewhat with a view 
to put wore clearly what I think it really means It way be 
road as if n ran 

The offices to which the provisions of this Act are applicable 
are dnufcd into tho following four classes — 

(1) lbi.se offices provided for in the Village Cesa Act, 

where that Act is, or may Lc, enforced [this, I think, 
must be tho real, though perhaps it js not the appa- 
rent, meaning of section 3(1)], 

(2) those offices provided for by Act II of 1894 , 

(3) artisans* offices , aua 

(4) other hereditary offices in proprietary estates not being 

artisans* offices already included in (3) or tho kar 
nani s office (provided for elsewhere) 

I have^ transposed classes (3) and (4) as perhaps mating the 
inattei sft£htly clearer, but that of course makes no difference 
I have also made the word “ artisan’* do duty for all the persons 
described in section 3 (4) 

Ik** object of tho classification is, I have no doubt, that sug- 
gested in the order of rcferenco to enable tho draftsman m 
sections 7, 8, 9, 10, 11 and 12 to refer to tho clabsea by number 
instead of settu g out in each section the offices to which that 
section was intended to be npplic ible The different classes are 
differently treated both as regirds tho control of tho incumbents 
by the Collector and the proprietor and as regards the succession 
to the office in the eveutof a vacancy There is no other appntonfc 
reason vhy there should bo a division into classes at all 

-the exclusion of artisans offices from class (3} is because 
they aro included in class (4) aud are to bo dealt with d iffei ently 
from tho officev included m (3) and tho expioss exception was 
nect&sary because they aro heieditary village offices m proprie- 
tary estates as are those m (3) 

I do not tlnuk this construction does violence to tho language 
of section 3, hut if it does, I tlunk wo ought, at tho risk of some 
straining, to adopt a construction winch gives effect to what was 
so clcirly intend© 1 rather than v more natural one which 
frustrates the intention of tho Legislature 
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T1 o nuth ntje3 are not numerous In Kantian i Kaidu v 
Laic* » o D?ora{l) and Ji’ijioy Fuianttyaram \ Dantmda 
C*fl >i&(2), it fee ms to have be*, n as-umed that tho artisan offices 
in /i in *1 m Tillagts aro included in sictiou 3 In Chinnayya 
\. Inn ijnj pa Moomappa Afudfllv(d) and &(uutaiimiv t 
iffln Vat/an(i) tbe«o oihcea uro hold to bo excluded, but 
w about di cushion of tho question 'lho two casts in which tho 
i liter h *9 been discus-ed no Ffcrolhadran Ichari v. Suppiah 
ff'un (5), where ono mow was tahtn, and Hfutjrtla liapayya v 
hnutt JiuramiKu(G), to which 1 Imo already referred, whorb 
lho contrary conclusion was nmud it 

lor tho reasons which 1 have givon I think the latter deci 
eh u is orrtCt ind I would answer in tho nflirmutivo tho 
qlK t on referred to ns 

saD\si\a \mu J — 'lho niBwer to tho questi n referred to 
tl a 1 oil Ite u!i dojends on tho interpretation of section 3 of Act 
111 of lh '5 Siction t bvvs (omitting immnteiial portions) 
“This Act bhull apply to tho following ctnssea of ullage 
olhcts — 

* * * * 

(1) lho other hcieditarj villige oflices in proprietary 
cut ileit except the oihccs forming clause (4) bolow' 

(i) ihc hondiUrj othces of ullage artisans ’ 

Now if wo taUo clause 3 ilono it liicaus that tlio Act shall not 
ijjly to th* i\ jtcl her lit iry othces forming clause 4 — if 
tlio e ofhet s me held in villages situated in proprietary i states, 
i e , it ‘•lull not apply to Tillage aitisans, etc, in proprietary 
estates but shall ipply • nly to other kereditarv village officos 
(other than village artisans, etc ) m piopnotary O'tates If vvo 
take clause V aloi o it m< ans that the Act shall apply to the hoie- 
ditar) othces of vill ige artisans in all villages that is proprietary 
estate villagos as well as rjotwan villages bat is the object 
of tho Legislature in excluding the oflices of village artisans m 
proprietary estate villages m clause (3) but again including them 
in clause ( t) of tho tamo section 9 One very leasonable view is 
that, though tho words of clause (4) include, as it stand', offices of 
all village uitisans whether m proprietary estate Milages or in 
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Kamuvpa non-pi oprietary estate villages becuuso clause (3) excepted the 
Ac !^ aey offices of village artisans m proprietary estates, the wide words 

VENaiMA. 0 f c i aU sQ { 4 i mast be confined to the offices of village artisans in 
Naido V ° 

* — villages other than proprietary estate villages Another tenable 

JrYAa' V J view is that clause (3) excepted artisans’ offices m proprietary 
estates merely for purposes of defining and limiting a cl iss of 
village servants who were intended to be brought under that 
class for convenient reference in subsequent sections of the Act, 
that clause (1) included those offices for similar convenience of 
definition and reference, and that so far as the operative open- 
ing words of section 3 were concerned, those offices were also 
intended by clause (l) to be brought undir the operation of 
the Act The first o! the two views was taken in Veerahhadran 
Achan V Suppiah Achar%[ 1), whilo the second view was taken in 
Mufyala. Sapayya v Kosun &furam\dlu(2) In such cases of 
ambiguity considerations based on the scheme of the Act and 
the previous history of the Legislation relating to the matters 
dealt with m the Act might properly be referred to for deciding 
which of the two views ought to be taken See Maxwell on 
Statutes, Chapter III and section 1 of Chapter IV 

Having in mind such considerations I am inclined to take 
the second of tbo above two views I need not detail the said 
considerations as the) have been sot out with sufficient fulness 
in Mutyala Bapayya v Kasun Mura.mullu[2) above roferred to, 
and as I further concur m the views formulated in the judgment 
just now pronounced b) my learned brother Millbe, J, 
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Me ii.s. G I* GUNXIS A Co (UnriMNn at Kahacijj 
is HoaiAY), KeSTOMiENTB t 
1.1... 1... A„ (in ./ wo., .« , (1, 

Mint to n*fa, n ~£tat t to am t ~d irfi«» to fc« stve n 
A petition I6r uJ]u JjratioH in bwhrii| ter allogcJ that the debtors •• did 
„, lw , tli.utielTei 

“ .. b> l,,n„ u,o, a. Mm. .1 .b. „„ h 

wbcr-L/your ptUtiaacr* are ud»»«rd uud belitvo tbat the e a ,d insolvents are 
l^tl e to be ftJjad 0 c 1 to Late committed an act of msolvenrv ” 

A»> in Min art of tlu petition alleged the indebtedness of the 

dob jr» and tl at tl cy I ad left Madraa leaving no one charge of thur ns- 
je-tm* business »n 1 “aro »icr.tin„ thouiselve* for tbo iu.p OS0 0 f evadin'- 

n» were » • ulhm.nt compliance w ith aectSoh (9<f) 


thi 


■< lit oi 


Mi, that ll«»o alli k 
(lu) of tf o tntoln ncj Act 

The .UUmtnt of mKnt to defeat or delaj ihe creditors must appear either 
m the petition or to the affidavit otbww.se the petitmn is l.abto to bo dismissed 
n« the omission to state H is a snUUutwl detect incurable by amendment An 
omission to blito the fart that the petitioning creditor is a »ecur t d creditor a D d 
tho value of hia want) , as required by BiCtion 12 (2) and Buie 21, is ono that 
could bo cured 1 j ntnotnlmcut 

Wnu*, C I — L avo to amend a petition by inserting new cun sen of aoti 0 n 
eboaW uot be feiren at ft time when ly doing ?D the Court would b e depriving the 
dcf< admit of the plea of limitation. 

Waui*. J (dutilante) whether under peculiar c rcumstances leaie could not 
he given »n such cases 

Ter Wallis. J — 1 The passage (,u the pet.tion) conveys , vl th suftcieat 
certainty tl at the debtors committed no aot of insolvency by leaving their 
place of business and residence with intent to defeat and delay their creditors 
But if that net nf u solvency is not erpiessed mth sufficient c< rtamtv w 0 are 

* Original Bida Appeal No 4 of 1913 
t Civil Miscellaneous Petition No 140 of 1913 
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at liberty to look at the affidavit and after reading the petition with the 
affidavit to fnd that the act of insolvency ie obarged with sufficient certainty 
Et patte Ccates In »e Skelton (18/7) 5 Ch D 970 dist nguisl ed 


‘ — 1 AtPBAi. from the order of BareweiX, J , dated 19th December 

1912 (m the Insolvency Junsdicti u of this Couifc in Insolvency 
Petition No 68 of 1912) and petition for stay of further 
proceedings m insolvent Petition No G8 of 1912 pending 
disposal of Original Side Appeal No. 1 of 1913. 

D Chamxer for the appellant 

N. Grant for the respondents 

\VtuTE, 0 3 White, CJ — This case comes before ns, the appellant 
being one T Mahomed Ayynb Sahib, by way of appeal 
from an order of Bakeivell, J , sitting m Insolvency, giving 
leave to the petitioning creditor to amend his petition The 
petition was presented in March 1912 against four persons, 
of whom tho appellant is one, and the petitioner alleges 
that the appellant and three other persons carried on business 
os partneis under tho name of T Noordeen Sahib & Co 
and T Abdul Kareetn Sahib A Co On March, 22nd an order of 
adjudication was made against these four persons This order 
was not scried upon the appellant and no order for substituted 
seivico was applied for or made On the 4th May the petition 
mg creditor applied to tho Court by motion for an Older under 
rule 18 of tho second schedulo of the Insolvanoy Act That 
rulo iclitca to the taking of accounts of mortgaged proporty and 
their vile Tbc nevt step m the piocecdings was an application 
ou August 22ud made by tho appellant to annul tho adjudica- 
tion and tho grounds on which lie a^ked to have tho adjudication 
nnnullo 1 i re stated m the affidavit tiled in support of Ins appli 
cation Ono giound is that no notico of tho adjudication had 
been varied upon linn Another ground is that ho was noaer a 
pnrtnor m either tho firm of T Noordeen Sahib A Co or 
T Abdul Kareom Sabib A Co , that he took no pui t in tho 
management of tho business and had no connection With tho 
business Tins application camo before tho learned Judge at 
tho same time as tho npplie ition made by the petitioning creditor 
nshuig for an order under rule 18 of the second schedule As 
wo uro told, after tho arguments were concluded and the Judgo 
had, takon time to consular, tho learned Judge took tho point 
tl it tbc petitioning cred t ra had faded to prove that there was 
any debt due to them upon which they were entitled to present 
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a petition That is how the Judgo puts it iu his judgment 
Mr. Cha moron Ixhalf ot tho ippi limit took n further point on 
Ins u m n Ik' »!F that the pititim was hi 3, in tint m stating the 
act of in Ktnej tu which the pituiomng creditor relied there 
was n » ilhgatun of an intention to defeat or delay creditors 
Tin re os i 1 no quc-tic n th it tho petition is defcctn o or perhaps 
I sin nil mj uiforniil in two respects It docs not state that 
(lit I cMtioi ing ertditor is a secured ci editor Section 12 (2) 
j rondos*' if tho petitioning creditor is n secured creditor ho 
shall in his petition cither fctvtc tint lie is willing to relinquish 
bis si cunt) f<r tho benefit of tho creditors m tho ovout of tho 
del tor being i ljudired ms Ivent or give an estimate of tho value 
of tho M*cunt) In tho litter caso ho may bo admitted as a. 
petitioning creditor to tho extent of tho balance of the debt due 
to him afkr deducting tho viluo so estimated m the same way 
as if Lo wire hi unsecured creditor" Rule 2j. sajs, "If tho 
petitioner is i secured creditoi ho shall give full particulars of 
Ins secunt) and value tho samo ” I do not know whether that 
carrie tho matter any further With regard to the statement 
of the debt, all that tho petition sajs is " that at tho time afore 
said (i e , at tho time of the allogcd act of insolvency on winch 
tho petitioning creditor lelies) tho insolvents weie and are 
now indebted to your pthtioners iu the sum of seven lakhs and 
upwards for goods sold, and your petitioners aro informed and 
believe that they are indebted to other creditors to tho extent of 
aboat two 1 ikhs ot rupees or thereabouts ’ It is clear therefore 
that that statement iu tho petition with reference to the debts is 
uot in accordance with tho Act or rnles Bakkwell, J } uses the 
expression ‘ the petitioning creditoi failed to piove his debt ” 
By this I take it the learned Judge means he failed to prove the 
balance of the dobt due to him after deducting the value of his 
security Then the petition is also informal with legard to the 
statement of the act of insolvency upon winch the petitioning 
creditor relies bection 9 says — 

'A debtor commits an act of insolvency in each of the 
following case*, viz — 

(£*) * * * 

lb) * * * * 

(c) * “ * * 

(d) if, with intent to defeat or delay his ci editor*,' — 

(i) he departs or remains out of British Indn, 
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Gowns & Co (u) he departs from his dwelling house or usual place of 

Mahosub business or otkciwise absents himself, 

Atiob Sahib (m) he secludes himself so as to deprive lus creditors of 

White, c J the m< ans of communicating with him 11 

'ibe petitioning crcditoi relies on au act of insolvency within 
section 9 (d) (l), and the petitionci does not expressly allege an 
intention to defeat or delay creditois 1 shall have to refer to the 
exact words of tho petition and of the affidavit filed in support 
later on I will content myself with raying now that having 
* regard to the express provisions of section 9 ana rule 20, it is 
clear that the petition is informal As regards the omission to 
stato the f vet that the petitioning creditor is a secured creditor 
and the value of tho security Mr Chauner has not seriously con 
tended that it coaid not ho cured by amendment, and, speaking 
*or mjself I think that is a defect which could bo cured by 
amendment at the time leave to amend was given Tho other 
matter is ufccuhei the learned Judge was right in giving leave to 
amend ns regards the statement of the act of insolvency (the 
petitioning creditor did not ask for Iea\ o to amend , in fact, his 
case was that no amendment was necessary) is one of greater 
difficulty Mr Chamier pressed us very strongly with Ex parte 
Coates, In re 6KeUon{l) That was a case in which it was held by 
Bacon, V C , sitting as Chief Jud„e in b mkruptoy, that a petition 
against a trader which alleges as an act of bankruptcy that ho has 
departed from his dwelling house or otherwise absented himself, 
must allege that ho did so with intent to defeat or delay his 
creditois, otherwise tho petition will be demurrable aud must 
bo dismissed and that such a defect was a matter of substance, not 
n meiely formal defect, and it could not be cured by amendment. 
This case came before the Registrar in tho first instance who, I 
think, gave leave to amond Bacon, V C , took the view that 
tho amendment could not bo made, and his view was confirmed 
by J MiK q , L J , and Lord Justices Baogallay and Cotton, on 
appeal We ha\o also considered Ex parte Eidclian, Squire 
& Co (2) excopting in one very important particular which I 
shall have to refer to in a moment, it seems to mo that tho 
present case cornea nearer to Ex p irte Fiddian, Squire X Co (2) 
than it does to Ex parte Coafcs(l) and for this reasou, in 
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Ex par/a f?cafei(I) there was a subsisting order of adjudication GcnmsACo 
and (ho Chief Judge held that so Jong ns thero was a subsisting jr*tfo'jiiD 
order of adjudication an amendment conld not bo made by SMmf 

inserting m the petition the words “ with intent to defeat or — 

delay creditors 11 With regard to action 208 of tho rules of * 
ISd9, which is reproduced in section 105 of tho Act of 1881 the 
Chief Judge hold that o petition after an order of a Indica- 
tion had boon undo » is not a proce« ding within the meaning of 
tho rule. Now m tho case before ua tlio order of adjudication 
has been set aside. It was set aside by the learned Judge boforo 
ho ritadu tho order giving leave to amend although it was all 
done in tho same order. Thero is now therefore no subsisting 
order of adjudication m this c iso '1 hat brings tho c iso near to 
fxj arte FuUian, Squire ..$• Co (2), whoro leave to amend was 
given before tho receiving ordi r I disiro to express no opinion 
.is to whether I should feel bound to follow the decision in 
Ex part* Coates, In re Skelton( 1), if a caso came before us 
m which tho facts were tho same is tho facts in Ex parte 
Ctatet In re Skellon[ l) Tno caso is cited m Williams on 
Bankruptcy under soction 143 as an authority under tho Act 
of 1883 , when it caino before a Divisional Court in Exports 
Ft ddtan, Squire j Co (l) it was not disapproved of, although 
apparently Coursa, J, did not Iiho it But for tho reasons 
I have stated I think the present caso is distinguishable from 
Ex parts Coatesfl ) l said that, m my opinion, the case came 
near In re Vuldxan Squire $ Co (2) except m ono important 
respect X'hat is that the order of amendment in that case 
was m ido within thieo montlis of tho act of bankruptcy upon 
which the petitioner relied The order of unendment m this 
cas>o wvs mado more than threo months aftei the date of the act 
of insolvency on which the petitioning creditor m this case 
relies, and that really is the crux of tho caso Can we, in view 
of tho Well settled principle as to the cncumstances m which an 
amendment ought to be allowed, give the petitioning creditor 
leave to amend m this case, the effect of wli ch would be to give 
bun rights which be would not have if Im sought to file his 
petition m insolvency in tho first instance on the date when the 
leave to amend was given f Loud Es«kr m TFeUon v NealfZ), 


ft) (IS??) fi Ch V 970. (2) (1692) & Morrell's Bankruptcy Deport*, 95 

(3) (I6t>7) J9 Q Q D 391 at p 395 
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Goxjos h Co says that “ wo must act on the settled rule o£ practice, which 
IUbosuo 18 that amendments are not admissible when they prejudice the 
Sauib n ghts o£ the opposite party as existing at the date of such 
— amendments I£ an amendment wto allowed setting np a 
cause of action, which, if the writ were issued in respect thereof 
at the date of the amendment, mould be barred by the Statute of 
Limitation*, it would be allowing the plaintiff to taka advantage 
of her former writ to defeat the statute and taking away an 
existing right from the defendant, a proceeding which, aa a 
genor il rule, would be, in my opinion, improper end unjust 11 I 
may also leler to In re Maund, Ex parte Afrrund(l) winch, 
as a bankruptcy case, is perhaps more in point There it was 
hold that the court would not imoud a bankruptcy petition 
by adding as petitioners, after three months had elapsed from the 
date of the act of bankruptcy upon which the petition was 
founded, creditors whoso debts are other than those in re«pect of 
which the petition was presented, if the petition whs bad in the 
form in which it originally stood , having regard to the fact thnt 
the alleged act of insolvency is now more than th'-eo months 
old, the principle laid uown in the decisions to whicn 1 have re- 
ferred, I do not think it could, or ought to be, cured by amend- 
ment Then the question is "was the potuion bad hi t)w first 
instance in that it did not comply with the requirements of 
section 9 ? J * I have come to the conclusion that the petition was 
not bad with regard to this matter in the filst instance 

Although Mr Chamier L »s Btrongly contended to the contrary 
I think that, for the purposes of this question, we arc entitled to 
take into consideration the language of tlio affidavit which is filed 
in supjort of the petition The petition says that on or about 
the 2(tli hi arch 1012, the appellant (and three other persons 
who the petitioner alleges are ptrtiuis of tlio two firms), 
" being heavily indebted did depaTb froir their place of 
busvne c s and residence and are secreting themselves so as to 
deprive their creditors of the means of commnmcating with 
them vrliQnby your petitioners nro advised and believe 
that the 8 nd m olvonts are hablo to be adjudged to have 
committed an uct of mrohency.” The affidavit in support 
of tho petition alleges ui paragraph (1) the indebtedness of 
the appellant and three other*. There is a furthor statement 


(1) (tbOS) 1 QB n lJI 
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m paragraph 3 tint on or nbout tho 20th March 1012 thoso Gvnmb* Co 
partner* in tho two hnn«, of whom tho appellant 13 Bald to 
be no, “ left Modn* leaving no ono in ohargo of their rospectwo Attob 
baMr>c*« an 1 »n re reting themselves for tho purposes of ovading ~— 
ll eir crolitoM M I think it is clear tint tho dnftsman of tho Wu,1EQJ 
jx; iti n ha 1 beforo hi n tho World of ►cction 9 although ho does 
not follow tho uorli rrrfcahe nn 1 ftdop*s tho word “ secreting '* 
instei 1 of “ serlu hog " Hut I lo not know wh jthor that is very 
important for tho<l icstiou wohavo to consi ler Tho question is, 
t iking tho petition and tho tfild&v it together, arc a o able to say 
that thcro is a substantial complunco with tho requirements of 
se< tion 9 It is true that there is no depress allegation that the 
act dono was done “with intent to defeat or delay ci editors” 

Hut wo have the words m tho petition “ sccret'ng himself so as to 
depm o lua creditors of tho means of coramunK itiog whereby tho 
petitioners wero advised and bchevo that tho insolvent is liable 
to bo adjudged to havo committed an act of insohency ” and we 
have in tho offilaut the expression “ for tho purpose of evading 
their creditors ” I tlunlc tho phr-iie * for thep irpose of evading 
their creditors ” which occurs in tho nlhdivit may be read as a 
statement, in the affidat it at nny rato, of an intention to dofeat or 
delay creditors 4 think In re Skelton, Ex parte Coates(l) on this 
point also is distinguishable on tho facts In Ex parte C^a/es(l) it 
seems preity clear though I do not find it tn tho report (because 
the affidavit is not sot out in tho report) that there was no state 
meat eitliLr express or bv implication of nn intention to di feat or 
delay “either in tho petition or in the affidavit’ The Chief 
Judge observes 1 No amendraont of the petition can amend the 
affidavit upon which theadj idication has been made That affi- 
davit would (till remain imperfect* That observation would 
seem to ho meaningfoss uoh-ss it impi’u s that tho words "with 
intent to defeat or delay " di 1 not occur either in the petition or 
in tho affidavit The present case is, I think distinguishable at 
any rato upon tho ground (may be on other grounds also) that in 
the affidavit we have words* though not the words which occur m 
the section, which m iy be taken to satisfy the requirements of 
the section STy view therefore is that the order winch the 
learned Judge made giving leave to amend the petition as 
regards the statement of tho act of insolvency was uoncceasa’-y 


(1) (1877) 5 Ch. D , 979 
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GcuuiCa. 3 ^ I think the proper coarse is to set tl at aside. The order 
x ’ that! would make ia this cam is that tic order of the learned 

Ueiiosio 

t,rrca Judge giving leave to an end be modified by setting aside so 
" kR1Bs much of flat order as gave hare to amend with reference to 
Wsits, CJ this statement of the act of insolvency ; subject to this I would 
dim i<* tho spj cal and wake no order as to co^ts. As regards 
the question of partnership we do rot think it 1 eccssary to ded 
with it m this appeal The memorandum of objections will fee 
allowed but we mate no order as to costs. With regard to 
ifco application to -Jay iro make no order and no order as to 

CO'tS, 

Want's 2 Wsiiis d. — I agree and have very little to add. Section 9 

d (ill ii akes it an act of bankruptcy if the debtor departs from 
his dwelling hou^o or usual place of bus.ness or otherwise 
absents him*olf with intent to defeat or delay his creditor-. 
Tho petition in this ca«o charges that the partners did depart 
fron their place of bnamess and re ‘■.deuce aud that is a charge 
of an a„t of bankruptcy if it i> accompanied by a charge that 
they did it with the intent already mentioned Rat the petition 
goes ou to lay that they did " de} art fn.ni their place of 
humic-* and residence and are -ecretmg themselves so as to 
deprive their creditors of the means of co .imon eating with them 
whereby your petit oners are advised and believe that the «md 
m-oB tuts arc liable to be adjudged to have coi mittcd an act of 
insolvency." It may be truo that tho-o latter words were taken 
from section 9 d ti'»\ bnt rvadiag the passage as a whole it seems 
io me that it dots convey with sufficient ctrt.ainty that the 
debtors committed an act of insolvency by leaving their plate of 
budntss and residence with intent to dtfeat and dt’ar tltir 
creditors. But if that act of insolvency is not expres-od with 
sufficient Certain t \ , I quite acree that we are at liberty to 
look at the affidavit anti after reading the petiUon w ih the 
at? 'ant to fnd that the act of m-olveocy is cl arged with 
mffic.ent certainty The important thing in thi- matt* r soer*s 
to me is tl at tlitre -hould be proper materials before the Co-rt 
to justify the cxerci-e of the -erlcm* j^nsdui-oa of making an 
order of a ijnli cation 

h\r the re .sens stated I have con a to tl c conclusion that this 
l'* Uti. a d»d not require any amencmcut m thv» respect. There- 
fi.ro tie que-tioa whether it would lx open to ua to amend the 
ptti*u,i do* a r^t really an‘e for <iecuc 3 . We Lave leea 
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referred to Ex par/e Coates, In re 81 clton[l) which, as has heen Gcnnis & Oo 
pointed out, ts distinguishable from this, seeing that there was 2 fiaoiu» 
nothing, apparently, either m tbo potition or in the affidavit, to gf™ 

show with what intent the debtor left Ins place of residence ^ 

That was the decision in the first placo of an eminent Judge 
whose experience lay very far in the past, tho hvto Vice Chan- 
cellor Bacon, and it seems to uie that, though it was affirmed 
on appeal, it was treated by James, L J, rather as a matter of 
discretion and that the application refused on tho ground that to 
alio v tho amendment " would be an encouragement to slovenly 
procedure ’** rather thin on tho ground that tho Court was 
incompetent to allow it on tho pleadings I cannot help feeling 
bomo doubt as to whether Sir Geobob Jessel would have taken 
tbo ham u course, having regard to his observations in Ex parte 
Vandtr Linden, In re Poyose{ 2) whoie tbo ground on which the 
dt<mns‘-nl of tho petition was askt d for was tho second ground of 
Mr Charmer which ho did not press before ns, v iz , that the 
petition did not state that tho petitioner was a secured Creditor 
Sir Geokob Jess el said ** I am sorry, very sorry, to see this kind 
of thing. I thought the day had passed for raising such techni- 
cal objections Bnt I am satisfied that the Act enables us to do 
wbat is right” Now I may point out that to set aside an order 
of adjudication is a comparatively small matter, but to set aside 
a creditor’s petition is a very serious thing indeed when there 
has actually been an act of insolvency Because tho effect of 
setting aside tho petition is to rendor inapplicable all those safe- 
guards which are enacted by tho Insolvency Act against the 
frauds which so often accompany the commission of an act of 
insolvency Although I feel the weight of tlm observations of 
Lord EsniB, M R , m IfeZdon v Neal{S) as to the inexpediency 
of making orders of amendment which would interfere with tho 
rights of parties, yet I cannot help feeling some doubt as to 
whether a case such as this, would not come within tho last 
sentence in his judgment where ho says that “ under vory 
pecnlmi circumstances the Court might perhaps have powei to 
allow such an amendment, but certainly as a geneial rule it will 
not do so ” It is unnecessary to express any final opinion about 


(11 (1677) 6 Cb V 979 (2) (1692) 20 Ch D £89 at p 292 

(3) (lb&7) 19 Q 13.D 39Aatp 39 j 
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^VTTAVA PARANKUSAM (Petitu 
^ { ^^ lANE 00 b PetiiionNo. 27 op 1912 os Tin. 

' sessions Court, Guntur), Petitioned • 


procedure Cod# (Act V 0/ \8ftS), $cc. WS— Sanction jW jo, 
dtnra-ll e «f» public inter eilB. 

In {.ranting’ sanction to piosecnte fcr perjury, Court« thould not merely . 
w 2i«.U»er there is a good proepeot of conviction but should ad»o oonmdor whether 
the circamatanooa are such as to render prosecution deurabie m tho poblio 
mtereets 

Where tho petitioner, & gut of fifteen, m a statement bet ore a Magistrate 
undor section 164, Criminal Procedure Cede, taid that her mother and one 
Buebayy* used to talk and fight with each other and aa a vntnesa before anotha 
Jdagistrsto stated that they coyer quarrelled with each other, 

Held, that a prosecution (or perjury was not desirable, 

Pjetitiqn praying tho High Court to set aside tho order of J. C, 
Fbrnanpiz, the Sessions Judge in Guntur Division, in Criminal 
Miscellaneous Petition No. 27 of 1912, confirming the ^auction 
granted by N. L. Naiusimha Rau, the Taluk Second-class Magis- 
trate of Tonali, io Criminal Miscellaneous Petition No. I of 19U. 

P. Narayanamurthi for the petitioner. 

G. PV Napier, Public I'rosecutor, for tho Crown. 

8caeo» and Oedxb. — W o do not think that this is a case in which tho 

isCMiASA . ,, , . 

Artta, 31 interests ot justice call for a prosecution for perjury. 

Tho accused is a girl of 15 years, and tho perjury alleged 18 
m her having made contradictory btatemeuts about her mother 
haling wordy quarrels with the man who was hooping tho ivii 


• Criminal Miscellaneous Petition No. .’9 of 1913. 
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Tho materiality of tho statements 13 only remote, as suggesting a pakan 

motive for the offence hxtsau 

l\ r o o(Ua into to notice that Courts oxcruso littlo discretion Benson am, 
in ginng sanction lo prosecute for gu mg falso evidence Avsar* jj 

The> should not merely $eo that (lore is a good prospect of 
conviction, but ■should also consider whether the circumstances 
aro 8 icb as to render a pro'ocntion desirablo m tho public 
mien '■ts. 

\Yu do not thinX. the prosecution in this case is desirablo We 
rtaoLe tho sanction. 


APPELLATE CRIMINAL 

Before Afr Justr bonlaran Nair 

A KRISHNASWAMl ATYAU Petitioner 1013 

February 21 

V ■ — - — — 

CUANDRAV ADANA, Respondent * 

Criminal PrOctdure Cod* (Art T c/1808) »«e 189 (l) — Vaint«nan<»— ‘ Child, * 
fMOninj cf—PtotUl ut on nut a pro/#»no n which lh« taw uill recojniw 
The wt,rd -ctad ' in section 488 (l) Criminal I ro ©dure Code (Act V of 
1893) means a puuon who has not attain© 1 the age of major ty Tho attain 
taint of j liberty cannot be taken as tbo age when i h 1 Ibood oases 

Tbe law will not lO-t prostitution ns a prufewion by which a girl might 
earn her livelihood and maintain hersetr under section 4S8, Criminal Proredtu-a 
Code It « BgsJnSt pobiio p Ucy to do so 

Petition under sections 415 and 430 Criminal Procedure Codo 
(Act V of 1898), praying tbe High Court to revise tbo order of 
Maiumed MoniukHan Sauib tbo Deputy Magistrate of Rampet 
Division, in proceedings dated 3rd day of April, 1913, in 
Miscellaneous Case No 80 of 1908 

fins was a Criminal Reunion Petition from an order of 
UAHAMi-D Munirkiun SaiiiB, the Deputy Magistrate, Ranipet 
Division (in proceedings dated tho 3rd day of April, 1^12, in 
Miscellaneous Case No 80 of 190o), rofusmg to alter under 
section 489, a maintenance order which bad been mado against 

• Cnm nal Uevi* on Cas© No 400 of 1912 (Cr minal Revis on Petition 
Ho 317 of 1912) 
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Gbt*his & Co this part o£ the case It is quite sufficient to say that m our 
Hahomad opinion the petition sufficiently charged an act of insolvency 
slm/ ^ igree with the order proposed by the learned Chief Justice 
— Attorneys for the appellant — Messig Rencontre and Ttrn- 

Walhs, J ma l at Prifai 

Attorneys for the respondents — Messrs Baud, Bnghtwell 
and Moresby 


APPELLATE CRIMINAL. 

Be/ore Afr Justice Benson and Mr Justice Sundara Ayyar 
1913 Re N ATT AY A PARANKUSAM (Petitionee in Criminal 

February 20 MISCELLANEOUS. PETITION No 27 OP 1912 ON THE FILE OF THE 
Sessions Court, Guntur), Petitionee * 

Criminal Procedure Cod « ( Act 7 o J 1893), sec 195— Sanction for perjury, not 
dturolle tn public interests 

Id (.ranting erection to pioseeute fat- perjury, Courts should not memty- ecc 
whether there >• a good prospect of conviction but should also oonsidor whether 
the circumstances are such as to render prosecution desirable in the pnbho 
interests 

Where the petitioner a girl of fifteen, in a statement before a Magistrate 
under section 164, Criminal Procednre Code, said that her mother and one 
Do*ba«y» nsed to talk and Cgbt with each other and as a witness before anothe 
Magistrate stated that they never quarrelled with each other, 

Held that a prosecution for perjury was not desirable 

Petition praymg the High Court to BOt aside the order of J 0. 
Fernandez, the Sessions 3 udge In Guntur Buision, m Criminal 
Miscellaneous Petition No. 27 of 1912, confirming the sanction 
granted by N L Nauasimiia Rmj, tho Taluk Second-class Magis- 
trate of Tenali, iu Criminal Miscellaneous Petition No 1 of 10 1 1 
P Narayanamurthi for tho petitioner 
C F Kapier, Public I xosccutor, for tho Crown 
Biaaoi* and Gbdeu — W o do not think that this is a case iu which tho 

bC\D4UA r . .. r r 

Artiii, JJ interests ot justice call for a prosecution for perjury 

Tho accused is a girl of 15 years, and tho perjury alleged 16 
in her having made coutradittory statements about her mother 
ha\ mg nordy quamls with tho man who was h^epiug the witness 


• Cnmii al Miscellaneous 1 otition No -S 0 M 913 
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Tho materiality of tho statements is onlj remote, as mggeatwga Rt PiaAN 
motivo /or the offence. kcsibi. 

e ofUu h i\o to notice that Courts oxorciso hfctlo discretion Berson ind 
m giving sanctiou to prosecute for gi\ mg false evidence. J»n“ « 

They should not merely seo that thore is a good prospect of 
conviction, but should also consider whether the circutn stances 
are such as to render a prosecution desirable m the public 
inten •'t-a 

\Vc do not think the prosecution in tins case is desirable Wo 
n.voho tho sanction. 


APPLLLATE CRIMINAL. 

Btfar* Mr. Jwiltc 6o nlaran A r otr 
A. KUISUNASWAM1 ATTAR, Pbtitiover, jDW 

February 21 


CDAKDRAVADANA, Uespovdam * 

Criminal Procedurt Cod t (Art F of 1898) itc lf>3 (1) — l/ain(«naflc9— ' Child, * 
nuar ing cf—Proitituti'/n nut a projoonon which tho lav mitt rgcognue 
Tho word la scCUoa 4S8 (l) Criminal Procedure Code (Act V of 

H»as), mean* a peraoo who h*« not attained the age of majority The attain 
ment of puberty cannot be taken a* the nge when childhood i. eases 

The law wilt not 'rort prostitution a* a profession by which a girl might 
earn her livelihood and maintain herself under section 483, Criminal Procedure 
Code It i* against public poticy to do eo 

Petition under sections 4i5 and 439, Criminal Procedure Code 
(Act V of 1898), praying tho High Court to revise the order of 
Mauamed ilDNiiiKHAN Sauib, the Deputy Magistrate of Rampet 
Division, m proceedings dated 3rd day of April, 1913, in 
Miscellaneous Case No 80 of 1908 

This wa 3 a Criminal Revision Potition from an order of 
MaiiaULD MonIekhah Sahib, the Deputy Magistrate, Rampet 
Division (in proceedings dated the 3rd day of April, 1912, in 
Miscellaneous Case No. 80 of 190*), refusing to alter under 
section 489, a maintenance order which had been made against 

* Cn»"i»' Hetisioa Cass No AQO of 1912 (Criminal Bensiou Petjifc B 
fco 317 of 1912) 
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tlio petitioner under section 488, Cnminal Procedure Code, by 
which in 1908, ho was ordered to pay a maintenance allowance 
of seven rupees per mensem to each of Ins four children by the 
respondent so long as they were unable to maintain themselves 
Petitioner alleged that one of tho daughters hid attained her 
puberty m December 1909, that she was more than sixteen years 
old, and that she was therefore no longer a 1 child unable to 
maintain hersilf * He fnrthei alleged that she had been 
exercising the calling of her mother and ancestors, viz , prosh 
tution He further pleaded that since the date of the order of 
maintenance his circumstances had changed and that he could 
no longer afford to pay «.o high au amount as soven rupees per 
mensem for each of tho children The Deputy Magistrate held 
that the evidence as to the daughter following tho profession of 
a prostitute was hearsay and found that bIio was still a child 
unable to maintain herself He fuither held, that as the 
income of the petitioner fluctuated he was not entitled to base 
his income upon the amoont ho received in a bad month 

T Naraatvnha Ayyangar for T Rangachanar and K. Partha- 
sarathy Ayyangar for the petitioner 

G Sidney Smith for the Public Prosecutoi for tho Crown 
Obdkb — A n order was passed under section 488, Criminal 
Procedure Code, directing the petitioner to pay to each of bis 
illegitimate daughters maintenance at the late of Its 7 (seven) a 
month Ho now applies for an alteration of such allowance on 
account of a change in his and their cixcumstanoes 

The petitioner is a pleader and he alleges that his income 
has been considerably reduced of late Tho Magistrate finds 
that his income might bo fluctuating but there has not been such 
a change as would justify a reduction m the rate of maintenance 
awarded In revision I cannot interfere with that finding 

Tho eldest daughter w now said to bo 17 years old, and 
it is urged that sho is no longer a "child unable to maintain 
itself" undor section IS8 The word "child" hag not been 
defined in the Criminal Procedure Code In England it has got 
apparently various statutory definitions But m the absence of 
any dofimtion or nuy thing to the contrary m an Act, I am of 
opinion that a “ child" is a jerson who has not reached full age 
It is onlj then that sho becomes competent to enter into any 
contract or enforco her claims , as this d inghter Ins not attained 
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tho age of majority, i« IS, I tlunk sho is a “ child ' within the 
section 

Then it is urged t( nt abo is able to raamt'im herself H»r 
mother is a dancing girl and prostitute Sho md her sisters 
U\o with her Tho pcliuoncr has, the Magistrate finds, failed 
to provo his allegation that his daughter already follows that 
profession Bat it is said that at that ago they become dancing 
girls an 1 follow that life But tho law will not treat prostitution 
as a profusion by which % girl might earn her livelihood and 
maintain herself under section 168, Criminal Procedure Code 
It is against public policy to do so 

It is also said tl at this woman might earn a livelihood by 
honest labour It is not alleged that sho bolongs to the labour 
mg class. Sho has not been married nor has the petitioner 
made any attempts to got her married Thcro is no evidence 
to show that any employment was or is open to her 

I or these reasons I mast hold that no such change of 
circumstances his been prosed 119 would entitlo tho petitioner to 
any modification of tho order 

iho petition is thcreforo dismissed 


Kkibrna 

IW1U1 

Aytib 

Cjumjba 

TlBiM 

SASK&BiN 

Nub, J 


APPELLATE CRIMINAL 

Before Hr Justice Oldfield 

Be MUTUU IliRAHI and tubee otubrs (Accused Nos 1 to 4) j!)13 

Petitioners * March 17 

Ind a IX Penal Code (Jet ILV 0/ 1PC0) *« 3T3 Kiinapjinj from lawjul guardian 
thtp— Minorit j oj zlahomtda i uihtn to eta** fo the purpote 0/ section 363 
— Indian Majority Jet (ITo/I87a) sec 3 

According to Mahometan Law the occurrence of puberty determ ne» minority 
and the mother's r ght to CustoJy but for tbe purpose of sect on 303 Ind an 
Penal Code regard must bo bad only to tbe def u t on of m nontj m Eeot on 3 
Indian Majority Act (LX of 1875) 

In At matUr of Khatija Bit* (1870) 5 Beng L R 657 di B t ogu abed 


• Cnmi»»l Revision Case Ho 692 of 1912 (Cr m ml Rev ■ on Pet turn 

No 672 of 19») 
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K# Mww Punxurt MYt&oY sections 135 and 139 of tho Code of Criminal 
}Riua> pvoec&uwi (Act V of 1338), praying tho High Court to tawiso 
tho judgment of A C. Dorr, tho Sessions Judge of Rarmiad at 
Madura, m Criminal Ippeal No 30 of 1912, confirming tho 
conviction and sentence of i\ li Hill, tho Sub-divisional First 
CU-'S Magistrate of IHninad Division, in Calendar Case No 46 of 
1913 

Tho f icU of tho case are stated m tho following order . 

Ur S SirammedAan for tho petitioners 

C, F tfapter, Puhlie Prosecutor, for tho Crown. 

QumiLo, 3 Order -—Tho flr&t and tho fourth accusod wero convtctod of an 
offence patuAiibla under section 303 and tho second and tho 
third accused of ono punishable under sections .103 and 114, 
Indian Penal Codo 

Objection is tahon fir&tto tho finding that tho fourth prose- 
cution \utncs«, tho girl alleged to have been kidnapped, was aged 
less than sixteen TIu re was ovidcuca to justify tho finding, 
which was purely one of fact, and I cannot interfere with it in 
rot i s> on 

It is urged that tlio fourth prosecution witness was not a minor 
and her mother, from whoso hooping slio was taken, was not her 
lawful guardian, because she l ad admittedly attained puberty and 
hor minority and her ruoihor's guardianship ceased under Maho* 
modan Law, whin sbo did so Tho fourth prosecution .ntnoss 
was unmarried, and lur fathi r was not hi ing There is therefore 
no question of any guardianship other than her mother's, la lawfi 1, 
and it is necessary to dial only with tho question whether tho 
taurlh proV. cation witness was still a minor Vo doubt accord 
mg to Mahunodau Law the occurrence of puberty determines 

minority and tho mother’s right to oistudy (MacnaughloVs 
Pnncipbs of Mahoinalan l«aw, page i>3) But for the present 
\mrpo«o ts ganl must \>o ha l only to tho definition of minority in 
section h Act IX of IS7o For no argument has beui based and 
nothing turns in this rt*o on tho taxing clausi, section 2, or its 
rvfcrcaevs to capacity to act ui tho matter of marriage and to 
religious usage lu tho ca>os cited, for instance, In th« matter of 
JChahja Eibi(l), tho c a stint a vs bitwcin tho claims of tho 
motl or anl busbxul to tl o v.u -1 vi\ of th run t, and ‘ccUon 1 
was i iiUrii! Hire no «> uh const lorstiors arising, the tin ding 

(l)(ls70) 5D«tg hit, «7 
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m favour of tlio fourth prosecution witness’s minority for the muthc 
purpose of this caso is justified by tho Statute Law , and her I sRAU l 
mother’s guardianship and tight to custody of her por^on against Old mm, j 
tho accused follow ihis objection thoreforo fails 

It is thou said that tho offence punishable under section 363 
is not a continuing one, and that thoreforo the accused Nos 2 
and 3 who joined tho accused Nos 1 and 1, only after the 
kidnapping had been completed, are not liablo for abetment of it 
It has not been shown that tho point was taken in either of tho 
loner Courts Tho question at what stage the off once was 
completed is one of fact and cannot bo raised here for the first 
time 

Though tho accused's intention is not shown to have been 
immoral, tho sentences aronot oxcessivo T ho petition fails and 
is dismissed 
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